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1 O 
THE RIGHT HONOURABLE 


WILLIAM GRANT Eſq; 


His MaJjesTY's Advocate for Scotland; 


Who, in his eminent Station in the L a w, is able, faithful, humane 
duly valuing and improving the peculiar Felicity of ſerving under a 
Reign, when the Severity of the Law hath been highly provoked, 
yet ſparingly uſed; preventing Remedies againſt the greateſt Evil in 
human Society have been liberally provided ; and the Law of SCOT- 
LAND, by ſalutary Acts, been remarkably amended and improved; 


in the framing and promoting of which, he hath been, in his Sphere, 
inſtrumental ; | 


AnD to whoſe friendly Advice, if the Public ſhall be profited by this 
Work, they are indebted for the Publication of it in the Life of the 


AUTHOR: 
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THIRD and LAST VOLUME. 
Is moſt humbly inſcribed by, 


His Lordſhip's 


Moſt obedient 


And moſt humble Servant, 


ANDREW MDOUALL; 
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NOT FORMERLY TAKEN NOTICE OF. 


VOLUME I. 


IN THE TEXT. 


AGE $5. line 13. for (old) read new. p; 80, I. 4t. for (capable) r. incapable. 
P. 61. I. 43. for (Henry) r. Francis, P. 83. I, 33. for (24.) r. 20. 
P. 68. 1. 26. for (civilly) r. cruelly. | 


IN THE MARGINAL QUOTATIONS. 


Page 83, f for (Beucleugh) read Roxburgh, P. 100, for (19.) r. 79. P. 111. 0 for (97.) r. 95, P. 
114, © for (14, Symington, ) r. 17, Kae. P. 139, ſor (5) r. 15. P. 160, for (11, Muirhead), 
r. 7, Philps. P. 172, K (1627. ) r. 1662. P. 188, © for (1677.) r. 1667. P. 194, * for 
(Cornwal) r. Jackſon. P. 212, Þ for (reg. maj. c. 13.) r. quon. attach. c. 48. P. 214, 8 
r. 1633. P. 220, © for (1672.) r. 1627. P. 274, ® for (P. 1663.) r. P. 1662. P. 290, 4 
(1673.0 r. 1633. P. 296, © for (226.) r. 262. P. 360, * for (1729.) r. 1749. P. 364, © for 
(78.) r. 48. P. 369, © add, made perp. 7 Annz, c. 25. P. 385, b for (1678.) r. 1628. P. 
409 © for (1. Monrols,) r. 25 E. Melroſs. P. 434, * for (1663.) r. 1633. P. 502, for (10 
Geo. II. c. 22.) r. 2 Geo, II. c. 22. made perp. 8 Geo, II. c. 24. P. 525. h for (1672. Mancheſ- 
ter,) r. 1673. Wincheſter, P. 576, b add, L. Lamington. P. 581, h for (21. December E. Mont- 
roſe,) r. 25. November E. Melroſs. P. 638, © for (3. 1672.) r. 11. 1622. P. 657, © for (143 1.) 
r. 1731. Ibid. for 557. r. 550. | | 


VOLUME Il. 


IN THE TEXT. 


AGE. 78. line 40. transfer (within the age of 
16 years) to line 38. after (any) and within 
the parentheſis. . 
P. 272. I. 35. for (before) r. after, 


P. 273. |. 37. for (except as to) r. not excepting. 


P. 461. J. 36. transfer (or ſit and vote in an e- 
2 to |. 41. after (here). 

P. 584. |. 5. after (is) add (generally). 

P. 605. I. 7. for (however) r. with us. 

P. 622, J. 11, for (third) r. fourth. 


Do. p. I. 38. for (rights of entry) r. writs of right, | Do. p. I. 12. for (30.) r. 31. 


IN THE MARGINAL QUOTATIONS, 


Page 97, * for (1670.) r. 1672. Ibid, © for (1670.) r. 1672. Ibid. 1 for (426.) r. 226. P. 101, e 
or (1. Jan. 1670 )r. 3. Jan. 1672, P. 102, “ for (10. Lauderdale) r. 22. Lidderdale. P. 111, b 
for (1665. Rockart) r. 1663. Rickart. P. 113, for (8. Jan. 1628, Mackenzie.) r. Mar. 15. 1632. 
Veitch. P. 170, b for (Eglintoun) r. Winton. P. 172, © for (Hume) r. Harvey. Ibid. i for (1. ) 
r. 2. P. 173. b for (Jan. 1724.) . 20. July 1725. P. 183, for (Deut. ) r. judges. P. 193, 4 
for (1662.) r. 1622. P. 225, ® for (Anonimus) r. Gordon. P. 253, © for (27.) r. 37. P. 257, © 
for (93.)r. 113. P. 220, © for (1676. ) r. 1670. P. 302. for (9. Jan. 1642, Nicol.) r. 7. July 
16 36. Nicolſon. P. 303, d for (4.) r. 27. P. 343, for (26. Nov. 1647.) r. 9. Dec. 1747. P. 
417, for (28.) c. 29. P. 646, 5 for (Aikman) r. Bonnington. P. 656, * for (Edgar) r. Bailie. 


VOLUME III. 


AGE 58. I. 19. ſor (not unable) r. unable to. 
P. 121. I. 13. for (creditable) r. credible. 
P. 123. I. 40. for (ana) r. ſmall. 


(the court of ſeſſion) add, does not, even. 
P. 126. col. 1. verbo (Superſedere) art. 4. ſor II. r. III. 
P. 169. col. 1. verbo (Interpretation (of wills) art. 


g I. add 11. j 
in THTINDESES P. 177. col: 2. verbo (Outlawry) art. 12. before 
P, 42. column 2, verbo (Fquity) article 7, after 646. add J. 
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THIRD VOLUME 


\ Inſtitute of the Lawsof ScqTLAND, &c. 
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BOOK IV. ACTIONS. 


VITLE XXXVII. Perſonal Execution upon Decrees 
TIT. XXXVIII. Suſpenſions, Protections, Superſederes 
TIT. XXXIX. The Privilege of Sanctuary 
Obſervations on the Law of England, &c. 2 | 
TIT. XL. The Benefit of a —— bonorum, and the Act of Grace 


Obſervations on the Law of 


TIT. XLI. 


SECTION 1. Execution relating to Moveables 


* ngland, &c. 


2. Execution relating to Lands 


TIT. XLII. 


The Effet of Irregularity in Execution upon Decrees 


Obſervations on the Law of England, &c. 


TIT. XLIII. 


Competition 


Obſervations on the Law of England, &c. 


TIT. XLIV. 


TIT. XLV. Rules of the Civil Law, illuſtrated and adapted to the Law of Scotland 


RvVLE 1. 
2. 
3. 
4+ 


Reſtraints upon groundleſs or calumnious Suits and Pleas 


The Nature of a Rule of Law 

The Diſability of Women and Minors, as to public Offices 
The Diverſity between the Caſe of Madmen, and that of Infants 
The Rights of Blood indelible | | 
The Law a Safeguard to Mens Rights, Liberties, and Properties 
The Interpretation of Wills favourable 


Pure Obligations preſently performable 


One bound to know the Condition of his Party- contracter 
The leſſer Power implied in the greater | | 
In a Reference to one of the Parties, his Deciſion ſubje& to a Review - 
The Cafe of Deeds void at the beginning 
The Subſiſtence of Deeds validly conſtituted 
Deeds ſometimes become lapſed by Emergency 
Marriage conſtituted by Conſent 
The Rules for Interpretation of Writings 

uipollence in the Conſtitution and Diſſolution of Rights 
Officious intermeddling blameable | 
Managers, how intitled to be reimburſed 
How far penal Actions competent againſt the heir 
Action for the Thing ſtoln, good againſt the Heir 


In public Crimes the Heir not ſubjected; unleſs Sentence proceeded againſt the 


Offender 
Ignorance preſumed in an Heir, or Cautioner 
A Defender generally may uſe various Defences ; but ſometimes barred 


"The public Law cannot be derogated from by the Parties 


One not liable for his Counſel honeſtly given 

How far one preſent bound to prevent a Crime 

None can tranſmit a better Right than he is veſted with 

Every one may lawfully uſe his own Right 1 

In doubtful Caſes, the moſt favourable Conſtru“ ion prevails 

Double Payment againſt good Conſcience 

How far one may build or repair his Houſe to his Neighbour's Prejudice 


52. Juf 
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Ruts 22. 
33+ 
34+ 
35+ 
26. 
37+ 
38. 
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A TABLE of the TITI ES. 


Juſtifiable to inſiſt on a Remedy at Law 

The Defender's Caſe favourable 

The Tutory runs with the Inheritance 

One's Condition cannot be hurt by another 

None can alter his Mind to another's Prejudice 

A Benefit cannot be obtruded upon one 

Superfluons Clauſes in a Deed do it no hurt 

One's Go 2 — by — — 

In all Caſes, ially in Ju nts, Equity is to be regarded 
How far Error i the Writer | the Di” 

Conſideration had of the Non-age, or Imprudence of the Offender 
Ninors not ſaid to be leaſed by Damage occurring of Courſe | 
The Entry of the Heir conjoined with the Anceſtor's Death 
Crimes conſidered as at the Time of comitting them | 
Diverſity between one's ſelling a Thing, and conſenting to its Sale 
How far the Orders of . excuſe in Treſpaſſes | 
One's having Relief againſt another will not ſubje& him to Payment 
Private Perſons are not to do Juſtice to themſelves 

The Acceſſaries fall with the principal Obligation 

There is no Obligation to Impoſhvilities 

Sometimes the expreſſing what is implied does hurt 

The Judgment of a Court held good 

The danger of miſuſing the Rules of Law 


A NN 


SECTION 1. Tauching the Principality of Scotland 


The Caſe of the Annexation of certain forfeited Eſtates to the Crown _— 
3. The Succeſſion of natural born Subjects, who derive their Ped 


4+ The legal Atteſtation of Deviſes; and other Matters relating to 


ir 
115 


» mag Aliens 118 
Wills and Deeds 12 


TH E remaining Nine Titles of the Inſtitute, a Table of the Contents, 
and Two Indexes, are comprized in this Volume, according to the 
Plan at publiſhing the Second. T have added an Appendix, containing 
Obſervations upon certain Acts paſſed in the laſt Seſfim of Parliament, 
which I conceived would not. be unacceptable to the Public, eſpectally ſince 
they concern Matters treated upon in the Inſtitute. The Table of the Con- 
tents and Indexes being moſtly printed before the Appendix was compoſed, 
there could be nothing in them relating to it; but the ſame being ſhort, what 


| ii contains may be eaſily found twithout ſuch Aid. 


AS there have been Complaints touching the Errata that eſeaped in the 
marginal Quotations, eſpectally of the Deciſions of the Court of Seffion, I 


have remarked ſuch as cannot be found by the Index of the Names ſubjoined 


to the Collection, whence they are excerpted, they being always cited by the 
Purſuer's Name, or the Name firſt mentioned in ſuch Index. For Ex- 
ample, if the Decision, as quoted, bear the Near 1625, inſtead of 163 5, 
the Deciſions of both theſe being collected by Lord Dury, the Index of the 


Names will direct the Reader to find it, and to amend the Error; but, if 


it were any of theſe Years, in Place of 1665, the Deciſions of this Year 
having been obſerved by Lord Stair or Gilmour, I have taken Notice of 
the Error; becauſe it could not be corrected by looking into the Index of the 
Names ſubjoined to Durie's Collection. For the ſame Reaſon, I have taken 
notice of the Errors in the Names by which they are quoted, except where 
there is only a ſmall Variation in the ſame, and the Quotation otherwiſe 


right. IT have, however, in the firſt Place remarked ſome few typogra- 


vol. II. 
p. 185. 59. 


b Vol. II. 
p. 18. $ 46. 


d Vol. I. 
p.543. §27. 


phical Errors in the Text, not formerly obſerved ; nor have I neglected theſe 


in the Indexes. 


THAT the Reader may not be led into a Miſtake, he may pleaſe knw, 
That the intended Regulation of which I took notice *, for reducing Bills of 
Exchange, and promiſſory Notes wwith us, to the ſame State as in England, 


did not take Place. It was brought in as a Clauſe in a long Bull touching 


Bankrupts, which was paſt in the Houſe of Commons ; but in the Houſe of 
Peers, Exceptions having been taken at ſome Particulars in it, the ſame 
was ſuffered to drop. It may likewiſe be remarked, that the Scheme I men- 
tioned d, for an Act to augment the Miniſters Stipends, and in order 10 
which a Petition was preferred in the Houſe of Commons, did not ſucceed. 


1 MUST in the laſt Place acquaint the Reader, That tlo ] have re- 
erred * to a Pamphlet printed in 1750, intitled, General Grievances 
of the Iſlands of Orkney and Zetland, yet it was never publiſhed ; and 
T preſume it hath, upon better Conſideration, been ſuppreſt by the Author. 
However, having quoted it, not for its Authority, but chiefly in order to 
refute what I took notice of from it, the want of the Publication can do n 
Prejudice to ubat is there treated on. 


* L. 3. fl. de 
juriſd. 


> Ibid. 
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LAWSof SCOTLAND 
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CIVIL RIGHTS, e. 
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OBSERVATIONS upon the Agreement or Diverſity between 


them and the Laws of ENGLAND. 
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T IT. XXXVII. 
Perſonal Execution upon Decrees. 


UDICIAL Procedure, and Decrees of Courts, are in order to 
Execution, without which they would only be, for the moſt 
part, empty ſounds. By it Juſtice receives its finiſhing ſtroke; 


every one gets what is due to him, and obtains poſſeſſion of his own. 
The king is the Fountain of juriſdiftion ; and therefore, as all Sum- 


monſes, which commence actions before the court of ſeſſion, pro- 
ceed in his name, ſo likewiſe do all letters or writs of execution un- 


der his majeſty's ſignet, in whom the Executive part of the ſovereign 


ower is lodged. The power of execution, in civil caſes, is called, 


in the civil law, Imperium mixtum *; becauſe a power of coercion is 


incident to jurisdiction, in order to make decrees effectual; and in 


criminal matters it is termed Imperium merum , as altogether conſiſt- 


ing in force and compulſion, no offender being bound to delate or 


puniſh himſelf. 


INFER10R judges act by the king's authority, and therefore are 


veſted, not only with judicial power, but likewiſe with a right to 


execute their own ſentences. In civil caſes, which only concern my 
preſent deſign, they grant precepts for charging the perſons decreed, 
in their courts, to make payment within the days of law, i. e. 15 
days; and, in default of payment, for poinding their moveables, 
within the territory of the judge, after the days of the charge are 
elapſed. And in royal borows the creditor may, by acts of warding, 
Vor. III. A | impriſon 


1. The great 
benefit of ex- 
ecution upon 
decrees, It 
proceeds by 
the king's 
authority ; is 
termed im- 
perium mix- 
tum in civil 
caſes, and 
imperium 
merum in 


criminal, 


2. The power 
of execution 
veſted in in- 
ferior judges, 
The caſe of 
writings re- 
giltred in 
town-court 


books. 


OS , > w . <5 OR. wo 


3. Perſonal 
execution 
proceeds by 
horning and 
caption. 
Horning con- 
filts of two 
paris; 1, the 
charge to 
make pay- 
ment; 2. de- 
nunciation 
of the party 
for non pay- 


ment. The 


execution of 
the charge. 


4. The pro- 
cedure in a 


' denunciati- 


on. be 
horning and 
executions 


muſt be duly 


regiltred, 


2 AnlInſtitute of the Laws of Scor LAN D. Book TV. 


impriſon the debtor not obtemperating a charge to make payment ; 
and inferior judges may grant precepts for e he or arreſting ef- 
fects within their juriſdiction. By an abuſe, all execution was car- 
ried on upon writings regiſtred in town-court books, without any 
ſpecial warrant for that effect; but which was rectified by act of ſe- 
derunt, that prohibits any execution, perſonal or real, upon writings 


ſo regiſtred, unleſs the extract bear a ſpecial warrant for that end *, 


Tux chief executorials, or means of execution of decrees in civil 
caſes, and which reach the debtor's perſon and effects, wherever they 
are within North-Britain, are, by letters or writs in the king's name, 
as juſt ſaid. Thoſe are either in order to Perſonal or real Execution. 
Perſonal, is by horning and caption, of which in this title. Real, by 
poinding, arreſtment and adjudication, whereof I ſhall treat after- 
wards, Letters of horning is A Writ in the king's name, containing a 
command to meſſengers at arms, to charge the debtor, againſt-whom 
the decree is awarded, to make payment, or other performance in 


terms thereof; and, on his default, to denounce him Rebel or Out-law, 


as being diſobedient to the charge in the king's name. Therefore a 
proceſs of horning conſiſts of two parts; firſt the charge to make 
payment, which muſt be given according to the warrant of it; upon 
decrees before the court of ſeſſion, proceeding on citation, within 1 
days; and upon decrees of regiſtration, where the clauſe bears fix, 
or any preciſe number of days, within that time. But if it bear In form 
as effeirs, i. e. as the law preſcribes, That refers to the ordinary days 
of law, or the time within which the law allows obedience to the 
charge to be given ; and therefore the charge, in ſuch caſe, regular- 
ly muſt be upon 15 days; but, on bills of exchange, fix days is the 
rule by ſtatute *, ' The charge muſt be given to the debtor perſon- 
ally, or at his dwelling-houſe; and, if he is out of the kingdom, at 
the market-croſs of Edinburgh, and pier and ſhore of Leith, upon 
60 days, by giving, leaving, or affixing copies of the charge at each 
of thoſe places, in the fame manner as in other ſuch executions. 


Tux ſecond part of the proceſs of horning is the Denunciation, in 
caſe the charge is diſobeyed ; which can only proceed after the days 


of the charge are elapſed, and no obedience given to the charge; in 


which cafe the debtor may be denounced the king's rebel. He is then 
ſaid to be in a civil rebellion, for diſobeying the king's command, 
in the ſame manner as, in England, the debtor, in ſuch cafe, is Out- 
lawed. The denunciation to the horn regularly ought to be at the 


market-croſs of the head-borow of the ſhire or ſtewartry (and for- 


merly of the regality or bailliary, now aboliſhed by ſtatute ©) where 
the perſon denounced dwells, by open proclamation, declaring the 


_ debtor rebel, after uſing three blaſts of a Horn, whence the writ is 


therein, as in executions of ſummonſes; and the ſame, with the horn- 


termed Horning, with three Oyeſſes, and audibly reading over the 
letters of horning and charge. Oyez 1s a French word, which im- 
ports the calling the people to hearken or liſten to what the meſſenger 
is doing; which, by our form, is a neceſſary ſolemnity, in all publi- 
cations or denunciations at the market-croſs of the head-borow of a 
ſhire. Both charge and denunciation muſt be before two witneſſes, 
who muſt ſubſcribe the executions, and be duly inſert and defigned 


ing, 


Act of ſed. 
Decem. 10. 
1710. 


b P. 1681. 
e. 20. 


20 Geo. Il. 


1 
** 
25 

7 

7 


3 
. 
5 
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9 
„ 
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4 
3 
& 


p. 1579. 
. . 


b P. 1584. 
c. 140. 142. 


B. 2. tit. 4. 
ſect. 4. b. 3. 


tit, 3. ſect. 1. 
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Tir. XXXVII. Perſonal Execution upon Decrees. 3 


ing, muſt be regiſtred either in the inferior judges books, within 


whoſe juriſdiction he was denounced, or in the general regiſter of 
hornings at Edinburgh, within 15 days of the denunciation *, 


BuT denunciation of perſons cited in criminal cauſes to undergo 


trial, and not appearing, whereon they are declared Go from 


the laws, is either at the market-croſs of Edinburgh, where the fu- 


gitation is before the court of juſticiary. Or at the market-croſs of 


the head-burgh of the ſhire where the lords of the circuit fit, when 
they are denounced at a juſtice-air or circuit-court. Such denuncia- 


tion, in both caſes, muſt be regiſtred within fix days in the books of 
adjournal *. 


Tur procedure to outlawry on an indictment of treaſon, and the 
conſequences of denunciations, regularly proceeded in and regiſtred, 
as to intereſt, ſingle and liferent eſcheat, and diſability of the per- 
ſon denounced to appear in judgment, have been fully ſhown in diſ- 


courſing on theſe ſubjectsè. | 


Bur at preſent, the chief effect of horning in civil caſes is, that a 
caption (of which J ſhall preſently diſcourſe) will go of courſe a- 
gainſt one that is regiſtred at the horn. And indeed, in order to a 
caption, the denunciation needs not be at the head-burgh of the 
ſhire where the denounced perſon dwells, but only at the market- 


croſs of Edinburgh; and in that caſe it has no other effect, as to 


_ thoſe living without that city or county; for one is not thereby diſ- 


july 17. 
1711. Gors 
don. : 


© Dd. acts. 


abled from appearing in judgment. So that there is no occaſion 
for relaxing one from ſuch denunciation, unleſs he live within 


the juriſdiction, nor does ſuch denunciation make the ſums charged 
for bear intereſt*, 


Wurkr the denunciation is regular and formal, the party de- 


nounced is an Outlaw, put out of the protection of law, and we give 


him the harſh epithet of Rebel; and therefore a relaxation from the 


horn is abſolutely neceſſary to reſtore him to the benefit of the law. 


By it the rebel is received again into the king's peace. It muſt be 


done by publication, or open proclamation at the market-croſles, and 
regiſtred within 15 days, in the ſame manner as the denunciation . 
Atter relaxation, what the party acquires belongs to himſelf, and 
not to the filk, and he may take right to his own eſcheat, if it fell 
on the denunciation, which he cannot do before; and the whole 


effect of the denunciation is taken off in all time thereafter, except 


that the ſums charged for continue to bear intereſt, even after relax- 
ation, till payment of the ſums charged for. Sometimes one is re- 
laxed for a particular end, and no farther, as when perſons de- 
nounced obtain themſelves telaxed, in order to give them Perſonam 


flandi in judicio, to purſue or defend in cauſes ; in that caſe all other 


effects of the denunciation remain; and, if there is not a ſuſpenſion 
or fiſt of the diligence, a caption may proceed. 


LETTERs of horning originally were only on. decrees of the court 
of ſeſſion, and ſuch ſtill are marked at the foot to be ſo, viz, Per 
decretum dominorum concilii et ſeſſionis. But by ſpecial ſtatutes they are 


-uthoriſed 


5. Denuncia- 
tions in cri- 
minal cauſes 
before the 
juſticiary, 
and beſore 
the circuit - 
courts. 


6. The con- 
lequents of 
an outlawry 
and denunci- 
ation. 


7. A caption 
will be iſſued 
againſt a par- 
ty regiſtred 
at the horn, 
tho” the de- 
nunciation 
was only at 
the market- 
croſs of E- 
dinburgh ; 


ſuch horning 


has no other 
effect. 


8. Relaxati- 
on from the 
horn, its et- 
ſect. 


9. Horning 
originally 
only upon 
decrees of the 


ſeſſion ; but 
thereafter, by 
ſpecial ſta- 
tutes allowed 
upon decrees 
of inferior 
judges; the 
difference be- 


tween theſe 


two kinds of 
hornings. 


10. General 
letters of 
horning; 
they are 
granted for 
the king's re- 
venue: mi- 
niſters ſti- 
pends, the 
rents and 
debts due to 
univerlities, 
ſchoolma- 
{ters and hoſ- 
pitals, or by 
them. 


11. Perſonal 
-* eXccution 


conſummat- 
ed by capti- 
on; firſt and 
ſecond let- 
ters of cap- 
tion; the 
magiſtrates 
charged on 
the firlt let- 
ters to incar- 
cerate the 
party appre- 
hended, and 
refufing, ſub- 
jects tlie 
burgh to the 
debt. 
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authoriſed to proceed on decrees of magiſtrates of burghs royal, ſhe- 
riffs, ſtewarts, admirals and commiſſars*. But before horning can 
be raiſed on thoſe decrees of inferior judges, the authority of the 
court of ſeſſion muſt be interpoſed to them, which is done on a bill 
that paſſes of courſe », and the letters bear, Ex deliberatione domino- 
rum, Sc. importing, That they are iſſued by warrant of the court of 
ſeſſion. And add of old, letters Conform behoved to be obtained, 
to the great expence of the party, without which hornings could not 
be raiſed on the decrees of inferior courts, as is plain from the firſt 
ſtatute above quoted, to which all the reſt refer ; and it ſpecially re- 
quires, that a charge upon the precept of the inferior judge, to make 

ayment within 15 days, be ſhown to the lords, in order to paſs the 
bill: and the rule ſtill is, that ſuch number of days muſt be expired 
before the horning can be raiſed, and it allows ſuch horning to pro- 


ceed on a charge of 10 days. 


GENERAL letters of horning are granted for the king's revenue, 
and likewiſe for miniſters ſtipends upon decrees of locality, and alſo 
on decrees for poinding the ground ©; and the nature of the thing 
requires, that ſuch letters may proceed againſt corporations or uni- 
verſities ; and accordingly they are ſo allowed by expreſs ſtatute “. 


General letters contain a warrant to charge All and Sundry, liable in 


payment, without mentioning any particular perſons to be charged, 
in virtue of the ſame. Miniſters, upon producing their acts of ad- 
miſſion, with the decree of locality, or old horning, at their prede- 
ceſſors inſtance, will get ſuch letters of horning at their own. In 
other caſes general letters are prohibited®*, But thereafter the acts in 
favour of miniſters for their ſtipends were extended to univerſities, 
ſchools and hoſpitals, for gathering in their rents and debts f. Per- 
ſons charged, by. virtue of ſuch general letters, and thereon regu- 


| larly denounced, are in the ſame caſe, as where the letters of horn- 


ing are ſpecial. 


PERSONAL execution is conſummated by Caption. It is A writ, or 


letters in the king's name, commanding not only meſſengers, but” 


likewiſe all ſheriffs, ſtewarts, (and formerly baillies of regalities) and 
magiſtrates of borows, to take, apprehend, and impriſon the perſon 
denounced, (called in the letters the Rebel) wherever he may be 
found within their juriſdiction. The letters are directed to Sheriffs, 


and other judges ordinary, which 1s a veſtige of our old law, where- 


by execution of all decrees was incumbent upon them *. But there- 
after it became the proper office of meſſengers to put decrees in ex- 
ecution, as ſheriffs in that part, as they are commonly deſigned in 
the letters. All other meſſengers are likewiſe liable to be charged 
to aſſiſt the meſſenger who officiates, in putting the caption in execu- 
tion. The meſſenger's having of the caption, is ſufficient warrant 
for putting it in execution, and even for charging magiſtrates, &c. 
and other meſſengers to concur with him therein; and, if they fail 
in their concourſe, they will be liable to the debt in the caption. But 
the meſſenger ought to give ſome certain account where the debt- 
or is, which muſt be ſome place within their juriſdiction ; for o- 
therwiſe they are not chargeable with the debt, on their neglect or 
refuſal to comply. Letters of caption cannot be iſſued, till the horn- 

ing 
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ing and denunciation be duly regiſtred; only it may proceed againſt 
witneſſes, without any regiſtration by ſpecial ſtatute *, and is con- 
ſtantly ſo uſed. 


Tux letters of caption contain a general command To charge all 


- magiſtrates to apprehend the rebel, i. e. the perſon denounced. But, 


if thoſe charged are guilty of neglect or refuſal, new letters of cap- 
tion may be granted, on the meſſenger's execution ſetting forth the 
fact, commanding to charge them by name to apprehend the rebel 
within three.days; and on their default they may be denounced, and 
thereon letters of caption will be iſſued againſt the offending magi- 
{trates, to apprehend and incarcerate them. Theſe ſecond letters 
are only neceſſary, in order to perſonal execution againſt the magi- 
ſtrates charged, who could not be otherwiſe denounced, not being 
ſpecially mentioned in the firſt letters*Þ However, without ſuch 
procedure, if the magiſtrates, upon a proper requeſt, fail in their 
duty, either to grant their concurrence to apprehend the rebel, when 
they are adviſed where he is, or to receive him into their priſon, 
they will be liable in a ſubſidiary action for the debt. Wherefore there 
is no occaſion for ſecond letters of caption to charge the magiſtrates 
to concur in apprehending the party, or as to receiving him when 
apprehended, in order to ſubject the community ; for the burgh is 


liable for the debt, upon refuſal of any of the baillies charged upon 


the firſt letters to receive the priſoner ©, or to aſſiſt in apprehending 
him, in manner above mentioned. | 


Tur meſſenger ought regularly, in executions, to ſhow his blazon, 
that people may be aware not to deforce him ; but in ſerving a cap- 
tion, That ought not to be done till the party is apprehended ; for o- 
therwiſe it would give him notice to make his eſcape. However, 
after he apprehends him, he ought to ſhew his blazon, and touch 
him with his wand of peace, declaring him a ee When this 
is done, whoever is acceſſory to the eſcape o 
for the debt; and if the meſſenger, or perſons charged to concur, are 
negligent, and thereby the eſcape happens, they are ſubjected like- 
wife to it. The party being apprehended, the meſſenger ought to 
incarcerate him in ſome fafe priſon, which is in the meſſenger's 
choice ; but, if there are priſons near, againſt which no exception 
lies, the meſſenger will incur the guilt of oppreſſion, if he carries 
the party to a far diſtant one. If, thro' the inſufficiency of the pri- 
ſon, the party eſcape, the magiſtrates and keeper are liable for the 
debt, which, and other particulars in relation to the premiſes, are 
ſet forth at large in another place l. 


MEssENGERS ought not preſently to commit the perſon arreſted 
to goal, by the law of England, but keep him in ſome fate houſe for 
24 hours, that he may have opportunity to order his affairs, and, if 
poſſible, take courſe with the debt. The ſtatutes, which enjoin 
this ſeem calculated wholly for England: but the ſame rule may, 
as I apprehend, be followed by our officers of the law, in the like 


| caſe, with us, being founded in reaſon and humanity. 


the priſoner is liable 


12. Second 
letters of 
caption ne- 
ceſſary only 
in order to 
perſonal exe- 
cution againſt 
the magi- 
ſtrates. 


13. The meſ- 
ſenger, in 
apprehend- 
ing the party, 
touches him 
with his 
wand, after 
which he be- 
comes his 
priſoner; and 
all guilty of 
reſcuing him 
liable for the 
debt, 


14. May a 
meſſenger 
keep the par- 
ty 24 hours 
in a ſafe 
houſe, before 
commitment. 


Vol. III. B Tur 


15. The caſe 
of priſons 
without cat- 
bands, or of 
an eſcape in a 
tumult. The 
magiſtrates 
only liable to 
the extent of 
the ſum for 
which the 

was 
Pooled ; 
what if he is 
not booked 
at all. 


16. Peers, or 
married wo- 
men, cannot 
be impriſon- 
ed for debt. 


17. Creditors, 
in poſſeſſion 
of the debt- 
or's eſtate, 
cannot uſe 
perſonal exe - 
cution; but 
otherwiſe in 
the caſe of 
ſequeſtrati- 


On. 


18. Captions 
paſs of courſe 
upon regiſ- 
tred horn- 
ings; but 
ſummary 
warrants are 
granted a- 
gun per- 
ons ſuſpect- 
ed of flight. 


19. The 
corps of the 
debtor can- 
not be arreſt- 
ed, 


6 An Inſtitute of the Laws of ScorLaxnn. Book IV. 


Tur magiſtrates are liable, in caſe of an Eſcape, thro' the priſon's 
not being ſuthciently ſecured; as where there are no catbands with- 
out upon the priſon-door, even tho' they were upon the inſide of it, 
which 4 0 be eaſily undone by the priſoner *. The magiſtrates, in 


caſe of ſuch eſcape, are only anſwerable to the extent of the ſum for 


which the priſoner was booked, tho it be far leſs than the ſum due 
contained in the captionꝰ; becauſe the creditor has limited his claim, 
ſo far as concerns the ſafe keeping of the debtor, to ſuch reſtricted 
ſum. If the priſoner eſcape Caſually, as while there is a diſturbance 
in the priſon, and the party makes his eſcape in the tumult, it is a 
good defence to the magiſtrates . But the not booking the debtor in 
the priſon-books, is no ſufficient plea for the magiſtrates, it being the 
duty of the keeper, for whom they are anſwerable, to do it“. 


PExRs are privileged againſt captions for civil debts; as likewiſe are 
married women, by our law. And indeed, by the later conſtitutions 
among the Romans, all women had the privilege, that they could 
not be impriſoned for debt at all; and, if accuſed of crimes, they 
were to be put into a monaſtry of women. The reaſon given by 
the Emperor for this privilege, is the preſervation of their chaſtity, 


which might be in danger, either from their fellow-priſoners, or 


from the goaler himſelf, if they were committed to priſon*. But 
they have no ſuch privilege with us, if they are fingle women. 


CREDITORS, in poſſeſſion of the debtor's real eſtate, cannot inſiſt 
in perſonal diligence againſt him, till they quit it, the preſumption 
otherwiſe being, that they reſtrict themſelves to that manner of pay- 
ment, and that they are thereby ſatisfied of the debt. But a ſequeſ- 
tration of the eſtate by the court of ſeſſion will not have that effect ; 
for That cannot bar the creditors from diſtreſſing the perſon of their 
debtor ; unleſs he have a decree of Ceo bonorum to ſecure his perſo- 
nal liberty. The learned Craig informs us, that, of old, if the debt- 
or was impriſoned by the creditor, no diligence could be iſſued for 
affecting his goods or lands, which was altered in his timef. 


LETTERs of caption paſs of courſe, upon production of a regiſtred 


2 Fount. jan. 
laſt, 1688. 
Young. 
Hume (pri- 
ſoner) July 
1733. 
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bFount. Nov. 
11. 1704. 
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fFeud. lib. 8. 
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horning. But ſometimes ſummary warrants are granted by judges 


and magiſtrates for ſecuring perſons ſuſpected of flight, till they find 
caution to anſwer for the debt, concerning which I have treated 
elſewhere Z. Summary captions. are likewiſe iſſued upon ſundry o- 
ther occaſions, as againſt witneſſes, for not appearing to give evi- 
dence, when cited upon the firſt diligence ; againſt agents and advo- 
cates ſervants for keeping up proceſſes; and ſometimes againſt per- 


ſons for - contempt of the authority of the lords of ſeſſion, or other 
ſupreme court, Sc. N 


Ir is the law of ſome countries, that a creditor may arreſt the 
Corps of his debtor, and obſtruct the burying the ſame, unleſs ſecu- 
rity be found for the debt. And this inhumane uſage was ſometimes 
practiſed among the Romans, but thereafter it was diſcharged un- 
der very ſevere penalties", Nor is it allowed with us; and, if an y 


ſuch attempt were made, it would be puniſhable arbitrarily, as a great 
delinquency, 


THE 
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bd June 1749. 
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Drummond. 
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de in jus vo- 
cando, 
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Tur later Roman law was farther ſo humane, that it did not al- 
low any creditor to create diſturbance to his debtor, by proceſs of law, 
or legal diligence, when on ſick-bed, upon pain, that in caſe of the 

arty's death of that illneſs, the debt, and a ſum equal to it, ſhould 
E forfeited to the heir of the debtor ; and farther, the creditor was 
thereby to loſe to the public the third part of his whole eſtate, and 
to ſuffer infamy . There is no doubt, but if ſuch cruel uſage 
ſhould be followed with us it would be redreſſed: but how far a 
creditor or executor of ſuch diligence would be liable to puniſhment, 
and damages to the party or his heirs, may be doubted. The caſe 
happened as to a caption put in execution againſt a gentleman while 
he was in the infirmary, on account of deliriouſneſs, and the meſſen- 
ger was ſubjected to damages, at the inſtance of the gentleman's ſon, 
upon a complaint to the court of ſeſſion, The creditor was like- 
wiſe inſiſted againſt, at whoſe ſuit the diligence proceeded ; but the 
caſe received no judgment, the complaint, thro' ſome informality, 
being diſmiſſed as to him. 


A MEs$ENGER, purſuant to the expreſs tenor of letters of caption, 
may, in virtue thereof, break open the door of any houſe where the 
arty is concealed, and apprehend him. But ſuch liberty is not al- 
wn as to poinding or diſtraining one's goods; for the meſſenger 
cannot, upon ſuch letters, break open a man's door, and poind the 
goods in the houſe, as ſhall afterwards be ſet forth, When a door 
is broke open, in the caſe of a caption, it is vulgarly ſaid, That the 
meſſenger uſes the King's keys. But, in private caſes, where the 
king's authority is not concerned, we eſteem one's houſe his ſanctu- 
ary, in affirmance of the maxim of the civil law, Domus ſua cutque 
tutiſſimum refugium eſt, et receptaculum *. 


To touch upon execution of ſentences in criminal matters. I have 
already taken notice of denunciation of defenders, for non-appearance 
upon an indictment. But if they fiſt themſelves at the bar, and the 
trial proceeds, when the verdict is brought in Not guilty, or the libel, 
as found relevant by the judges, Not proved, they are acquitted and 
diſmiſt from the bar; and if the accuſation was malicious or calum- 
nious, they get their full coſts from the delator or informer. And 
they ought to have a farther indemnification for the loſs of time, and 
impeachment of their character. The civil law, in ſuch caſe, ſub- 
jected the accuſer to the fame puniſhment which the defender was to 
have undergone, if he had been convicted“. This was a ſalutary 
courſe for the ſecurity of mens lives, liberty and reputation ; but which 


does not obtain in our law, tho' antiently it took place in the caſe of 


treaſon e. 


Ir a verdict is brought in againſt the defender, the ſentence award- 
ed by the court is ſolemnly pronounced againſt him by the Demp- 
ſter of court, ſo called, from pronouncing the doom. And the ſhe- 


_ riff, or other magiſtrate to whom the charge of the execution is com- 


mitted, muſt take care that it be preciſely done in terms of the judg- 
ment. So that if it is that the party be Hanged, and he is Behead- 
ed, the ſheriff, by the law of England, is guilty of murder f. And in 
arbitrary puniſhments the like exactneſs muſt be obſerved ; a * 
| | rable 


— 


20. How fat 
captions cart 
be put in ex- 
ecution a- 
_m_ per- 


ons diſtem- 


245 in their 
y of 
mind, 


21. How far a 
meſſenger 
may break o- 
pen one's 
door in exe- 
cuting letters 
or writs of 
execution, 


22. In eri- 
minal accu- 
ſations, if the 
deſender be 
acquitted, 
how indem- 
niſied. 


23. If he is 
condemned, 
the judgment 
mult be pre- 
ciſely exe- 
cuted. 
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1. A ſuſpen- 
lion; it is 
either a ſim- 
ple ſuſpenſi- 
on, or ſuſpen- 
ſion and re- 


laxation, and 


charge to ſet 
at liberty. 
It may be 
either of a 
charge actu- 
ally given, 
or of the 
ground of a 
charge; it 
mult be inti- 
mate to the 
creditor to 
ſtop execu- 


tion. 


2. A bill of 
ſuſpenſion is 

mw refuſ- 
ed, either 
upon anſwers 
or without 
them; what 
if paſt on 


falle writings, 


or calumni- 


dus reaſons, 


Io ſtop paſ- 


ſing, the 
charger may 
depoſe upon 
the reaſons 
referred in 
the bill to 
his oath. 


3. The ef- 
fect of a paſt 
bill unex- 


pede; the 


charger may 
conlent to 
diſcuſs upon 
the bill, 
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rable inſtance of which we have in the caſe of the 2 Apoſtle, who 


five ſeveral times received the preciſe number of 


ripes awarded by 
the cruel ſentences of his countrymen *. Ts 


IT. XXVII. 
Suſpenſions, Protections, Super ſederes. 


AT ER decree is regularly extracted, execution may indeed fol- 
low thereon, to recover payment or performance ; but which 
may be ſtayed by order of a ſuperior court, called a Suſpenſion ; or 
by a Protection or Superſedere, and therefore it is proper to ſpeak of 
theſe here. A Suſpenſion before the court of ſeſſion is a Writ or 
Letters in the king's name, under the fignet, at the ſuſpender's in- 
ſtance, ſtaying execution upon a decree, and ſummoning the charger 


to compear before the lords at a particular diet, and to hear and ſee 


the charge at his inſtance ſuſpended ; and where the ſuſpender was 


| duly denounced, it bears relaxation, and a charge to ſet him at li- 


berty, in caſe he was incarcerated. The ſuſpenſion need only be in- 
timated to the charger, without any direct citation of him ; but, till 
it is ſo intimated, the ſame has no effect to ſtay execution, which, 
notwithſtanding, may in the mean time proceed. The defender in 
a ſuſpenſion is always called Charger ; becauſe, for moſt part, a 
charge preceeds the raiſing a ſuſpenſion. But a decree without an 
charge, and even the ground of debt, which may be the foundati- 
on of a decree or charge, may be ſuſpended before any ſuch is in- 
terpoſed, 


A SusPENSION muſt proceed on a bill preſented to the Ordinary 
on the bills, and paſt by him. A bill is paſt or refuſed, either upon 
ordaining it to be anſwered, and adviſing the ſame with the anſwers 
given in by the charger, or ſimply, without ordaining the ſame to be 
anſwered. This laſt takes place, when the lord ordinary is clear, on 
the one fide or other, upon reading the bill itſelf ; for there is always 
a ſummary cognition taken of the reaſons of ſuſpenſion, before the 
bill is paſt or refuſed. In caſe the bill is paſt upon forged writings; 
or calumnious reaſons, referred to the charger's oath, and that 
the letters are found orderly proceeded, 1. e. decree given for pro- 
ceeding in the execution, at diſcuſſing, the ſuſpender is declared, by 
act of ſederunt, liable to all the charger's expences, or coſts of ſuit, 
without any modification or taxing thereof * The charger may 
likewiſe, in order to ſtop paſſing the bill, depoſe on the reaſons re- 
terred to his oath, and get a commiſſion for that end b. | 


A PAST bill, without expediting a ſuſpenſion, only fiſts or ſtays 
execution for 14 days ©; but when the letters of ſuſpenſion are ex- 
pede and intimated, execution 1s ſtopt till it is diſcuſt. But, to pre- 
vent unneceſlary delays, the charger may, on a petition to the lords, 
conſent to diſcuſſing the reaſons on the bill. In this caſe no ſuſpen- 
ſion is expedited, nor caution found ; but the cauſe is diſcuſt before 


the ordinary who paſt the bill, in the ſame manner as if letters of 


ſuſpenſion had been obtained, and had come in of courſe to be 
diſcuſt. 


BETORE 


2 Cor. xi. 
24. 


* Act ſed. 
Feb. 29. 
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1691. 
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Brroxx ſuſpenſion can be expedited, Caution regularly muſt be 
found for payment of the ſums 17 for, in the event of the letters 
being found orderly proceeded by decree of ſuſpenſion, and for the 
charger's expences. The cautioner was of old free, in caſe the de- 
cree ſuſpended was turned to a libel, but now that is remedied *. 
The clerk to the bills is ſubjected to the party's damage, if he accept 
of an inſolvent cautioner, or refuſe a ſolvent one > Where the cau- 
tioner is doubted, an atteſter of his ſufficiency is adhibited, who is 
ſubſidiarily liable after the cautioner is diſcuſt ; and that whether the 
cautioner was generally 8 1 ſolvent at the time or not; ſo that 
the atteſter is, in every reſpect, cautioner for the cautioner . 


Ix ſome caſes, Conſignation of the ſums muſt be made, in order 
to procure ſuſpentions, as in miniſters ſtipends, where they have 
ſpecial decrees for the ſums charged for. But conſignation is not 
neceſſary where the charge proceeds only upon general letters, at the 
inſtance of Miniſters for their Stipends. In all caſes conſignation is 
accepted of in place of caution. A ſuſpenſion will always be = 
without caution or conſignation, where a clear diſcharge of the debt 
is produced, 


SUSPENSION is ſometimes paſt on Juratory caution, when the ſuſ- 


pender depoſes he can either find no caution, or no better than ſuch 


e Act of ſed. 
Nov. 8. 
1682. 

f Ibid. 


8 Act of ſed. 
July 3. 1677. 


as he offers. In this caſe the ſuſpender muſt, in the bill, pray it may 
paſs on juratory caution, and intimation muſt be made to the char- 
ger of his intention to have it ſo paſt. The ſuſpender, in ſuch caſe, 
muſt, beſides ſuch oath, conſign a diſpoſition of, all his effects for the 
charger's ſecurity . When the bill contains a charge to ſet at liberty, 
it muſt be intimated likewiſe to the charger, and cannot be paſt till 
10 days after the intimation, nor upon juratory caution . 


Tuo the bill of ſuſpenſion is not actually paſt, but only a Siſt there- 
on, it being intimated to the charger, has all the effects of a paſt 


bill during the time of the fiſt, which cannot exceed a fortnight at 


once, but may be renewed or prolonged to a farther day, if occaſion 
requires, We 


Tur effect of a ſuſpenſion is to ſtay all perſonal execution till it is 


_ diſcuſt; and likewiſe execution by poinding ; becauſe That is in or- 


der to operate payment, which cannot be inſiſted for during the 
ſuſpenſion. If any ſuch execution be proceeded in, after the ſuſpen- 
fion or fiſt is intimated, the party is liable in a Contempt of the N 
authority, and in a ſpuilie of the goods ſo poinded; I damages and 
expences ſuſtained by the ſuſpender, if he is unwarrantably appre- 


| hended. But a ſuſpenſion will not hinder the charger to ſecure his 


debt by inhibition or arreſtment, or even adjudication ; and, at in- 


ſiſting in the action, the ſuſpender may repeat his reaſons of ſuſpen- 


ſion, if he pleaſes. Even a decree of forthcoming may proceed with- 


out formally diſcuſſing the ſuſpenſion ; becauſe the ſuſpender being 


cited on the ſummons of forthcoming, as principal debtor for his 


intereſt, ought inſtantly to repeat his reaſons of ſuſpenſion, or other- 
wiſe is underſtood to paſs from it. 
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A SUSPENSION, in ſome ſenſe, is diſcuſt by the charger's extract- 
ing a Proteſtation againſt it, when regularly called for, and not pro- 
duced ; which may be done either at the minute-book, or judicially 
when the cauſe is enrolled, and comes in by courſe, and there is no 
compearance for the ſuſpender. After this proteſtation all diligence 
may proceed, unleſs a new ſuſpenſion is raiſed of the proteſtation, 
which will be paſt of courſe, on conſigning the proteſtation- money. 
But, to prevent ſuch vexatious co the charger may extract 
the ſuſpenſion, and, on e thereof, the court, at diſcuſſing, 


will find the letters orderly proceeded, and modify large expences to 
the charger ?. 


BuT the more ordinary courſe of diſcufling a ſuſpenſion is, when 
it is produced by the ſuſpender, and infiſted in; and if the charger do 
not produce his charge, the letters will be ſuſpended, Ay and while it 
be produced. But if both ſuſpenſion and charge are produced, and 
appearance is made for both parties, the charger repeats his charge, 
and the ſuſpender his reaſons of ſuſpenſion, and the charger his an- 
ſwers; and if the reaſons are ſuſtained, the letters are fuſbended, ei- 
ther Simply, which is an abſolute extinguiſhment of the debt; or till 
a certain event, according to the import of the reaſons. If the rea- 
ſons of ſuſpenſion are repelled, the ſetters and charge are found Or- 
derly proceeded, i. e. execution upon the decree, or other ground of 
debt ſuſpended, will be allowed, and the ſuſpender anew decreed in 

yment of the ſums charged for, and frequently in damages and the 
full coſts of ſuit *. Such decree intirely ſets aſide the ſuſpenſion, and 
is a decree in foro, if the ſuſpender compeared, and inſiſted in his 
reaſons : but otherwiſe it will only be a decree in abſence ; as like- 
wiſe will the decree ſuſpending the letters Simply, if the charger 
produced his ground of charge, but did not inſiſt in his charge; and 
if the charge be found malicious or calumnious, full expences and 
damages will be awarded to the ſuſpender . 


A Decxrx on a ſuſpenſion, Finding the letters orderly proceeded, 
being awarded, the bond of cautionry, granted on obtaining it, ma 


furthwith be extracted, and letters of horning raiſed on the decree 
and bond, againſt both principal and cautioner, and all other dili—- 
gences may be proceeded in. And if the decree is given in favour 
of another compearing for his intereſt, he may likewiſe ſummaril 


_ ſue execution on the bond of caution ; which is directed to be taken 


12. Some» 


times no de- 
cree of ſuſ- 
penſion fol- 
lows, but the. 
charge is 
turned into a 
libel. Eiked 
or added 


reaſons of 


* ſuſpenſion, 


payable to the charger, or any other who ſhall be preferred, at diſ- 
cuſſing the ſuſpenſion “. 


SOMETIMES no decree of ſuſpenſion, either in favour of the charg- 
er or ſuſpender, follows; but the charge is turned into a libel, in 
which caſe the libel is the charge narrated in the ſuſpenſion. Upon 
this the proceſs goes on in the ſame manner as any ordinary action, 
and decree proceeds accordingly, tho' ſtill the cautioner in the ſuſ- 
penſion remains liable in the 24 for which decree ſhall be recover- 
ed againſt the ſuſpender . Regularly the libelled reaſons of ſuſpen- 
ſion ought only to be inſiſted in; but, for diſpatch of buſineſs, the 
ſuſpender is allowed to Eik or add other reaſons, of which he ought 
to give a copy to the charger's lawier, with the return of the charge. 


* Act of ſed. 
Novem, 9, 
1680. 


d P. 1696. 
e. 22. 


© Ibid. 
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Novem. 23. 
1707. 
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upon theſe courts. 
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SUSPENSION being to ſtay execution, the reaſons regularly ought 
to be Inſtantly verified. The charger's oath is eſteemed an inſtant 
verification. But, if the writings, on which the ſuſpender founds, 
are without fraud in the hands of others, he will obtain a diligence 
for recovering them, as a cautioner for writings in the principal's 
hands; and, if the reaſon of ſuſpenſion is a fact provable by witneſ- 


ſes, he muſt have a diligence for citing them. Thus, in a charge 


for delivery of goods, or performance of facts, tho founded upon an 
obligation in writing, implement may be proved by witneſſes *. 

Ir the reaſons inſiſted in are Relevant or good, for reducing the 
ground of debt, but not Competent by way of ſuſpenſion, the letters 
will be found orderly 15 reſerving reduction, as accords, or 
in due courſe; for ſuch decree will not hinder the ſuſpender to inſiſt 
afterwards in a reduction upon the ſame grounds. But, for moſt 
part, ſuſpenders repeat with their ſuſpenſion a reduction, that ſo the 


whole cauſe may be diſcuſſed at once, and they ſaved from executi-. 


on upon the debt in the mean time; but, in that caſe, the ſuſpen- 
der muſt hold the production as ſatisfied, with the writings produc- 
ed, and inſtantly inſiſt in his reaſons of reduction and ſuſpenſion; the 
repeating ſuch reduction being only to 3 form, which, in ſome 
grounds of plea, requires a reduction, in order to have the ſame re- 


ceived, as that the bond charged on was extorted by force, or in- 
duced by fraud. 


SUsPENS10NS of decrees before inferior courts 2 with no great 
difficulty, if the reaſons appear probably founded: and likewifs ea- 
ſily as to decrees in abſence before the lords of ſeſſion, but will hard- 
ly be obtained of decrees in foro before them, unleſs the reaſons are 
moſt pregnant, or upon grounds newly emergent, or performance 
of the ſentence, or tender of the ſame. The bills for ſuſpending 
the decrees in foro muſt be paſt by the lords in preſence, during the 
ſeſſion, and by three lords in time of vacation. This is alſo the caſe 


of ſuſpenſions of decrees before the high court of admiralty, in ma- 
ritime cauſes l. 


SUSPENSIONS, by the court of ſeſſion, are likewiſe competent of 
criminal ſentences before inferior courts, upon Complaints in leſſer 
matters ; but in capital caſes, or others of high conſequence, where 
the procedure is by 1 # of inqueſt, they are preſented to the lords 
of juſticiary, and may be paſt, on account of the interlocutor's be- 


ing iniquous, or the judgment not ſupported by the verdict, but not 


on pretence of a wrong verdict. The judge of the high court of ad- 
miralty has, by the ſtatute 1681, power to reduce or ſuſpend de- 
crees of inferior admirals ; but his decree of ſuſpenſion or reduction 


may again be ſuſpended or reduced by the lords of ſeſſion in civil, and 


of juſticiary in criminal matters, if theſe ſuperior courts reſpectively 
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Tur reaſons of ſufpenſion are either Incom tency of the court 


that pronounced the decree, or Iniquity of the ſame, as being againſt 


law; and even the Intricacy of the points in iſſue, as meriting the 
judgment 
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judgment of the ſuperior court, is ſufficient to procure a ſuſpenſion 
in order thereto, as it would, before ſentence, to obtain an advocation. 


SUSPENSION might have been granted by the court of ſeſſion, dur- 
ing the intervals of parliament, even of decrees of parliament, not 
indeed on pretence of iniquity, or any error in the decree, but upon 
obedience given thereto, or duly tendered to the creditor, and refuſ- 
ed by him; for, ſince the parliament was not a conſtant judicature, 
it was nece that the court of ſeſſion ſhould, in the mean time, 

ive remedy, in caſe the creditor, after ſuch obedience, proceeded 
in diligence . How far ſuch meaſure could be followed at preſent, 
in relation to the judgments of the houſe of peers, or if the party ag- 
grieved ſhould be left to apply to the parliament for redreſs, I ſhall 
not take upon me to give any opinion. But generally application is 
made to the court of ſeſſion to apply ſuch judgments, in which caſe 
they become judgments of that court, and then the ca remedy 
lies to ſuſpend the ſame, upon obedience, or tender thereof. 


How far a party, who in his bond renounces ſuſpenſion of the 


ſame, may notwithſtanding thereafter raiſe a ſuſpenſion of it, may 


be doubted. I ſhould think that ſuch proviſo, in a bond voluntarly 
granted, would exclude the party from ſuſpending upon compenſa- 
tion, or other collateral grounds, that might otherwiſe have been 
competent againſt the bond; but it cannot bar the party from ſuſ- 
pending or reducing the bond itſelf, upon any wrong in obtaining it, 
as fraud, force, or other juſt ground for ſetting it aſide; or even up- 
on grounds ariſing after granting the bond, qualifying it, or derogat- 
ing from the ſame. | 


SUSPENSIONS are generally of decrees or grounds of debt ; but- FR 


they may likewiſe occur in other matters: for, as the Roman Pretor 
ave his Injunctions to ſtop encroachments attempted upon one's poſ- 
Fon b ſo the court of ſeſſion puts a ſtop to the unwarrantable en- 
croachments upon any man's property or poſſeſſion, by ſuſpending 
the operation till the matter be cognoſced. And if the party, ferved 
with Notice of the ſame, contraveens, he is liable to the obtainer's 
damages and expence; and, if the contempt was attended with un- 
favourable circumſtances, he will be farther amerced, in the ſame 
manner, as for diſobeying an interdi& awarded during the depen- 
dence of a ſuit. When ſuch ſuſpenſion comes to be infified in by the 
party, againſt whom it is procured, in order to have the ſame diſ- 
cuſſed, the merits of the caſe are inquired into, and, according as 
they come out, he is either allowed to proceed in his working, and 
the ſuſpender ſubjected to coſts, and perhaps damages; or, on the 
other hand, he is abſolutely diſcharged to follow out the ſame, and 
ordained to reſtore matters to their former ſtate, upon his own ex- 
pence, and farther ſubjected to the ſuſpender's coſts of ſuit and da- 
mages; as the caſe requires on the one ſide or the other. | 


A PERSONAL Protection is a kind of ſuſpenſion of the debt, tho” 
not of the ordinary nature. It is an Authoriative ſtay of perſonal ex- 
ecution againſt the debtor, notwithſtanding that he has no objection 
againſt the debt, but only is unable to pay it. Such cannot regularly 

BS | | be 


© Stair, 
P-753- $13. 


b Tit. ff. de 

nunciat. no- 
vi. op. tit. ff. 
et c. unde vi. 


F 
' 
pr 
55 
Lo I 
1 
a 
CE 
MY 
bo 
© 
1 - 
no 
may 5 
tg n 
** --l 1 
uk; 
3's 
24 
* 
2 
M1 
* +: 
© 
2 2 
. 
* 
F 


aw 


p. 1621. 


c. 13. P. 1663. 
c. 4. P. 1081. 


Co U, 


bD. P. 168 1. 
c. 9. P. 1698. 


C. 22. 


P. 1698. 


2. 


JL. 4. cod. 
de præcib. 


imper. offer. 


1 Inf. tit; 30. 


truſtees, for their ſecurity and payment, ſo far as the ſame ſhall go. 
a | This 
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be granted by any court of judicature, nor even by the king, being 
an act of ſovereign power; but, in virtue of a ſpecial ſtatute, in ſome 
neceſſary caſes after- mentioned it 1s allowed. Where a court wrong- 
fully grants ſuch protection or ſurceaſe againſt perſonal diligence, the 
judges who ſign it are liable for the debt, in the ſame manner, as if 
they had become cautioners for it. All protections muſt be recorded 
in the books of the court whence they iſſue, whether the ſeſſion, 
juſticiary or exchequer. - But thoſe courts may lawfully grant pro- 
tections to perſons cited to give their oaths, or otherwiſe to appear 
perſonally before them, ſuch ſafe conduct not exceeding one month. 
And where one that wants proteCtion 1s cited as a witneſs, it muſt 
be certified on oath by the party who is to uſe his teſtimony, and, 


if he is minor, his tutor or curator, that he believes ſuch perſon is 


a material witneſs *. | | 


Ir protections are granted by thoſe courts in other caſes, the dili- 
gence may notwithſtanding proceed, and the meſlenger is liable for 
the debt, if, on account of the illegal protection, he refuſes to put 
it in execution : and the Lord Lyon likewiſe, if he does not deprive 
the meſſenger, upon complaint, for ſuch refuſal. But, if the credi- 
tor was cited, on 15 days, to object, why ſuch protection ſhould 


not have been given, and did not oppoſe it, he muſt ſuperſede exe- 


cution during its currency. 


"Tis plain, from the nature of the thing, that our parliament 
might have granted protections, but which behoved to be in a cer- 
tain form preſcribed by the ſtatute . Such privileges were only in- 
dulged on extraordinary occaſions, for thereby the courſe of juſtice 
was ſtopt: and for that reaſon the Roman Emperors never awarded 
them, unleſs the debtor found caution for the debt, which, for moſt 
part, was impracticable. And, with us, tis the right of the ſub- 
jects, That they may, on lawful diligence, commit and detain their 
debtors in priſon, in execution for the debt, if they are willing to 


maintain them in terms of the ſtatute 1696, where the debtors are 


not privileged againſt perſonal diligence, as peers, wives and pupils; 
but debtors may ſue a cgſſio bonorum upon a ſurrender of their effects, 
and thereby obtain protection to their perſons againſt all their credi- 
tors, as ſhall be hereafter obſerved *. The relief granted by the ſta- 
tute to poor er for debt, of being maintained in priſon by the 
creditor, or {et at liberty, is alſo a moſt benign remedy, whence it is 
generally termed The act of Grace, of which I ſhall likewiſe treat in 
the place juſt quoted. Both thoſe obtain the effect of ſuſpenſions, as 
ſhall appear in diſcourſing upon them. 


SINCE, with us, perſonal execution againſt poor debtors can 
have no other effect, but to force them either to fly to the ſanctuary 
or, if impriſoned, to take the benefit of the a& of Grace, or ſuc a 


_ ceſſio benorum, creditors, who conſult the intereſt of the debtor, 


jointly with their own, when they find him diſpoſed to act a fair 
7 0 and do them all the juſtice in his power, frequently indulge 

im a Surceaſe of perſonal diligence, to the effect he may ſet his af- 
fairs in order, after making a full and fair ſurrender of his effects to 


Vor. III. 
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This voluntary ſuſpenſion is termed a Superſedere, and may be 
by a verbal agreement; in which caſe, all the creditors preſent 
at the meeting, and not objecting, are underſtood to agree to the 
terms adjuſted between them and the debtor. And there is no locus 
pantentic, or place for reſiling, more than in other liberatory pac- 
tions, this being a liberation to the debtor's perſon for the time co- 
venanted. But if it is by a written obligation, it muſt have the ſo- 
lemnities of other writings. It is equally unlawful for the credi- 
tor to uſe any perſonal execution, within the time limited by ſuch 
ſuperſedere or ſurceaſe, as if there was an expede ſuſpenſion ; and, 


if he contraveen the agreement, he is liable in all damages for ſuch 
breach of faith, and the diligence is null. | 


NoTwITHSTANDING that execution, and the ſtay thereof, pro- 
ceed by the king's authority, and on letters or writs in his name, and 
under his ſignet, yet theſe iſſue out of proper offices, and are conſe- 
quent upon decrees, or in virtue of other grounds and warrants au- 
thoriſed by law. And therefore the king cannot, in civil caſes, by 
any Private writing, Charge or Command, (as our ſtatutes expreſs it“) 
ſtop the courſe of the ſame ; becauſe the rights, liberties and pro- 
perties of the ſubjects, are ſecured by the laws, with which his ma- 
jeſty cannot diſpenſe. But, in matters criminal, the greateſt offen- 
ders in a particular inſtance, may be the objects of grace and com- 
paſſion. Wherefore the king, as head of the commonwealth, 
may, by his royal prerogative, vouchſafe a pardon to ſuch, either 
before or after judgment. Reaſons of ſtate, the party's merit, in 
other reſpects to the public, or other extraordinary conſiderations, 
frequently make ſuch interpoſition neceſſary or expedient: and which 
pardon muſt be authenticated by the proper ſeals, theſe being checks, 
that the ſame be not unduly impetrated ; ſince great offenders are the 
bane of the commonwealth, and mercy to them is often cruelty to 


only a perpetual ſuſpenſion of the puniſhment, but likewiſe abo- 
liſhes the guilt in a political conſideration. And, in like manner, a 
Reprieve is A reſpite or ſtay of execution of a criminal for a limited 
time, and, for the moſt part, is preliminary to a pardon. I have 
ſpoken upon this ſubje& more at large elſewhere *. 


EEE 
0 The Privilege of Sanctuary. 


= STAY to perſonal execution, upon decrees for debts, takes 
A place with us, as juſt hinted, by the party's flying, or retir- 
ing to the Sanctuary, called, of old, in our law, The privilege of 
Girtb. All churches, in times of popery, were ſanctuaries, to pro- 
tect both criminals and debtors from due courſe of law *. But, upon 


the reformation from popery, That privilege ceaſed, and ever ſince 


we have no ſanctuary for ſheltering criminals; nor any other than 
the king's palace of Holy-rood-houſe, (which was of old an Abbey, 
and is vulgarly till ſo called) and precincts thereof, againſt captions 
for debt. It hath been contended, That the caſtle of Edinburgh 


gave 
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gave likewiſe protection to debtors, but the court of ſeſſion found no 
u 


ch privilege competent to it *. | 


THERE is a Baillie that hath the charge of the Abbey, whoſe 


clerk generally enters into his book thoſe who retire thither, after 


which they undoubtedly have the privilege of it. But tho', if they 
refuſe to book themſelves, they may be extruded from the ſanctua- 
ry, yet ſuch omiſſion, by the —___ or fault of the debtor or 
clerk, cannot prejudice third perſons of the benefit competent to 
them, by the party's flying to the ſanctuary. For example, by the 
act 1696, the retiring to the ſanctuary is one of the circumſtances to 
conſtitute Notoug bankruptcy : now, if one reſorted to the Abbey 
when he was inſolvent, and under caption, tho' he was not booked, 
all deeds granted by him within 60 days before, or thereafter, in fa- 
vour of any of his creditors, for their payment . or ſecurity, were 
found void in terms of the ſtatute ® ; for, under ſhelter of the ſanc- 
tuary, he protects himſelf from the effect of the caption, which is 
all that the law requires on that head, without regard to the book- 


ng, 


Tu1s Sanctuary will not protect fraudulent bankrupts ; ſo that, 
when ſuch retire to the ſanctuary, they may, upon a complaint to 
the court of ſeſſion, be ordained to be extruded therefrom, the fraud 
being proved. And, I conceive, that a general rule may be laid down, 
That in no caſe the liberty of the ſanctuary ſhould be indulged, where 
the party would not be intitled to the benefit of a Cęſſio bonorum ; for 


truly the precincts of the Abbey are ſo extenſive, that one may, in a 


manner, be ſaid to enjoy his liberty there. So that the immunity of 
the place gains ſuch liberty to the party who reſorts to it, as he would 
be intitled to everywhere, upon a decree of ceſſio bonorum. 


Nox is this privilege good, to protect one from performance of 
facts which he has in his power to fulfill, for his refuſal, in ſuch caſe, 
is fraudulent. - Nor will it extend to debts contracted by the party, 
after he has taken the benefit of the ſanctuary ; in the ſame manner 
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as, of old, the crimes committed within the ſanctuary, or debts 


contracted there, had no protection by it. And, as to ſuch debts, 


there is a priſon within the precincts, to which the party may be 
committed for the ſame, in due courſe of law. If any of the per- 
ſons who have the rivilege of the ſanctuary, are found without 
the limits of it, unlels it be upon Sundays, he may be committed to 
priſon upon the caption ; nor will he be remanded to the ſanctuary, 
but muſt follow the ordinary courſe of juſtice for his liberation, ei- 
ther by obtaining a ci bonorum, or the benefit of the act of grace. 
5 | | 4 
TEMPLES and Altars among the Gentiles had likewiſe the privilege 
of an Aſylum, and gave protection to thoſe who reſorted thither. 
Various inſtances of ſuch are collected by a learned author. That 


Which was in Athens, called The altar of mercy, inſcribed to the 


Unknown God, was a memorable example of this kind. It was the 
alfar diſcourſed upon by the great Apoſtle, in his excellent ſermon 
to the Athenians . Perſons, who repaired to this altar, had pro- 
tection from all injuries, as is ſhown from divers authorities in the 


before 
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the horns of the altar among the Jews , which was no ſhelter, how- 
ever, to perſons guilty of wilful homicide or murther “. The caſe 
was the ſame as to cities of Refuge eſtabliſhed in Judea, for ſecurity 
of perſons flying thither*. And I doubt not, but theſe uſages among 
the Gentiles had their origin from thence ; as without queſtion the 
immunity granted to all churches was derived from that example, 
ſettled by divine authority among the Iſraelites. | 


Ax Aſylum took place among the Romans after they embraced 
Chriſtianity, both as to debtors, and criminals in ſmaller offences, 
and he who violated it was: liable to the pains of treaſon “. All 
churches, and their precincts, were endowed with this privilege. 
But then fraudulent debtors were denied it, and ſuch as were favour- 
ed with the ſame had only protection for their perſons, but all exe- 
cutions might proceed againſt their effects. And, as to criminals, 
ſuch as were guilty of murther, and other hainous crimes, were not 
received into the Aſylum among the Romans“. 


Tux Canon law was moſt indulgent to criminals in this reſpect; 
for whatever crimes they were guilty of, the church and its pre- 
cin&s afforded them protection; ſo far, at leaſt, as to fave them 1 
capital puniſhment. But there was an exception as to perſons guilty of 
crimes when enjoying the privilege ; and of public robbers, high- 
waymen (publici latrones) and great offenders, that unpeopled and 
laid whole countries waſte, called Depopulatores agrorum é. 

Tux text of the canon law does not expreſsly indulge the privilege 
of ſanctuary to inſolvent debtors; and ſome doctors of that law hold, 
that they are not intitled to it. But the moſt eminent of them are of 
another opinion, v/z. that unfortunate debtors cannot be taken out 
of the privileged places, but that fraudulent bankrupts can lay no 
claim to the privilege b. Our old ſtatutes, before quoted, do not ex- 
preſsly mention any thing of debtors being indulged-the privilege of 
ſanctuary, but only criminals ; however, it was no doubt compe- 
tent to debtors, by our old law, ſince we find it continued to them, 


as to the ſanctuary of the Abbey, even after it was denied to criminals, 


TnosE that have the privilege of the ſanctuary are ſecured againſt 
injuries of all kinds. And the caſe is minutely con ſidered in our old 
law, ſo that an aſſault or attempt to beat them was puniſhable, and 
the actual giving a blow, more ſeverely than ſuch aſſault; and, if blood 
was drawn, ſtill a higher penalty is impoſed ; and the higheſt of all, 


in the caſe of killing any ſuch perſon, tho', in a heat of paſſion, 


with the fiſt ', Wherefore tis ſurprifing, how it could ever have 
been imagined by any of the Canoniſts, that the ſanctuary did not 
protect debtors from the diligence of their creditors ; fince the im- 
munity of theſe pom is founded upon their being deemed Holy, ſo 


that violence, whether by legal warrants, or otherwiſe, cannot be 


practiſed therein. Our old law followed the civil law, in a great 
meaſure, in this reſpect ; for, if one charged with the crime of mur- 
ther reſorted to the girth or ſanctuary, he was bound to preſent him- 
{elf to juſtice ; and if, upon trial, he was convicted of murther, he 

Ro a | ſuffer ed 
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ſuffered the ordinary puniſhment; and if it was found only Chance- 


medley ( Chaudmelle), he was remanded to the fanQtuary *. And a 
thief was not allowed the benefit of the ſandtuary, unleſs he reſtor- 
ed the things ſtolen b. 


Obſervations on the Law of England, in relation to the Premiſes. 


THE privilege of ſanctuary took place likewiſe in England; and 
of common right belonged to all churches and churchyards, and gave 
protection to perſons reſorting thither, for the ſpace of 40 days; but 
could not be allowed for a longer time, either by force of an 
Bull from the pope, or even by preſcription, (eſpecially in the caſe 
of high treaſon) but only by a grant from the king. The party be- 
hoved, within the 40 days, to acknowledge his crime, and ſubmit to 
baniſhment, by Abjuration of the realm; or otherwiſe abide a trial, for 
the ſanctuary could no longer protect him *. 


IT is ſaid That ſuch privileged place did not gain the name of Sanc- 
tuary till it had the Pope's bull authoriſing it, tho' it had the full pri- 
vilege of one as to an exemption from temporal courts, by the king's 
Grant only. In caſes civil, the ſanctuary was a protection to the par- 
ty as to all execution of his body ; and, in criminal caſes, it extended 
to all felonies, (except ſacrilege) and to all inferior crimes other than 
ſuch as were committed by a ſanctuary-man, while he enjoyed the 
privilege ; but it was no protection in treaſon, unleſs it was Becially 
expreſſed in the privilege b. 


Bur, by ſpecial ſtatute ©, the privilege of ſanctuary is long ſince 
taken away in England. It is thereby enacted, That no ſanctuary, 
or privilege of ſanctuary, ſhall, after that time, be admitted or al- 
lowed in any caſe. So that, even in civil caſes, there is no privilege 
of ſanctuary in England, and much leſs in criminal, ever ſince the 


raft ſtatute ; and it -was long before aboliſhed, in caſes of trea- 
on l. e 6 


. 
The Benefit of a Ceſſio bonorum, and the Act of Grace. 


UR law hath provided, in compaſſion to unfortunate debtors, 
a privilege, whereby they may ſecure their perſonal Liberty, 


- without neceſſity of refuge to the ſanctuary. This is either by a Ce/- 


Act of fed. 
Feb. 8. 1688. 


" A of ſed, 
Dec.1. 1685. 


fro bonorum, i. e. a ſurrender of their effects in behalf of all their cre- 


ditors ; or by taking the benefit of the act, generally called the Act 
of Grace, both which I ſhall conſider here, as was before hinted. 
In an action for a Ceſſio bonorum, the purſuer muſt be actually im- 
riſoned before he can inſiſt for the ſame *, it being deemed unrea- 
ſonable for one to claim the privilege of perſonal liberty, till it ap- 
pu neceſſary by his being confined, or to be ſet at liberty and at 
arge, unleſs he is in priſon at the time. In it all the creditors muſt 
be called, and the purſuer muſt ſpecially ſet forth in his libel the juſ- 
tifiable occaſion by which he became Lapſus bonis, or inſolvent, and 
bring evidence of the fſame*. The concluſion of the ſummons is, 
Vo“. III. | E That 
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That the purſuer may have liberty for his perſon, in reſpect of the 


diſpoſition or ſurrender which he makes to his creditors of all his 
means and eſtate. The diſpoſition muſt be Particular, or Relative to 
an inventary of the eſtate, and the purſuer muſt depoſe That he has 


no other eſtate perſonal or real than what is therein contained, and 


that he has made no other diſpoſition or conveyance than what he 
particulariſes. And, on adviſing his oath, with the diſpoſition, the 
court of ſeſſion, if they are ſatisfied as to the circumſtances of the 

urſuer's bankruptcy, award their decree, Declaring him intitled to 
perſonal liberty; which has effect as to all his creditors that are call- 
ed in the action, with reſpect to their debts at the time. But as to 
future contractings, or even new bonds of corroboration of the for- 
mer debts, or as to creditors not called, it gives no ſecurity to his per- 
ſon*. All one's effects are ſaid to be contained in this diſpoſition ; 
but it would ſeem, that this ſhould be underſtood in a ſenſe of Hu- 
manity, vis. That his wearing cloaths, and bedding for himſelf and 
family, and utenſils of his trade, muſt be left with him. 


Ir the party's oath is afterwards found fraudulent, the decree of 
Cefſio bonorum is declared void >, This decree contains a warrant for 
letters to Charge the magiſtrates and keepers of the priſon, wherein 
the purſuer is incarcerated, to ſet him at liberty. But of old he be- 
hoved firſt to put on the Dyvour's habit, and he was only intitled 
to perſonal liberty when he wore it*; the parallel of which is 
uſed in ſome countries at this day“. But even of old, ſometimes 
the lords diſpenſed with the habit, when the*party fell into miſer- 
able circumſtances, thro' pure adverſe fortune. And now the dy- 
vours habit is never enjoined, unleſs the party is found a Fraudulent 
bankrupt . | 


Tux benefit of a Ce/jio bonorum is competent, even againſt credi- 
tors to whom the debtors had ſworn to make payment ; for ſuch 
oath follows the nature of the a& to which it is added, and cannot 
oblige to an impoſſibility, nor diſable one from taking care of his 
perſonal liberty, to which he is naturally bound. And for the like 
reaſon, tho' one has renounced it, yet he may reſort to this Fleb:le ad- 


jutorium, miſerable expedient, as the emperor terms it 5. And if he 


contracts debts anew, or ſome of his creditors have, by overſight, 
been omitted to be called in the ſummons, he may inſiſt in a new 
action of Ceſſio bonorum againſt them. But this benefit cannot be 
conferred on debtors by penal laws, on account of delinquencies, the 
rule there being, that Qu non habet in are luat in pelle ', i. e. One 
who has not money to pay a fine for a treſpaſs, muſt ſuffer in his 
perſon. Nor is it competent to fraudulent bankrupts, who incur the 
juſt puniſhment of ſuch crime, as after mentioned, inſtead of being 
indulged legal privileges *. But in both theſe cafes, the cautioner 


for ſuch perſons, who is innocent, may infiſt in this action, for his 


own perſonal liberty. Where the debt is fraudulently contracted, as 
if one, entruſted to ſell goods for another, embezzles the price, the 


benefit of a Cefho bonorum will be denied him; for it is a debt ariſing 


from a crime, vix. breach of truſt, ſince the money was not his, but 
the employer's ; and the like will hold in all other breaches of truſt, 
as in relation to a depoſite, &c. 
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Tir. XL. The Benefit of a Ceſſio lonorum, &c. 19 


Orr who had been ſentenced for murder, and obtained a pardon, 
pleaded the ſame before the court of juſticiary, and which was ſuſ- 
tained; but he was remanded to priſon, till he found caution to the 
wife and children of the deceaſed for the Aſſythment, taxed by the 
court of exchequer to 100 J. Sterling. He inſiſted in an action of 
Cefſio bonorum, da ages” that it was a civil right, the crime being 
extinguiſhed by the pardon ; but the court of ſeſſion found him not 
intitled to the benefit. And indeed the claim plainly ariſes ex de- 
liclo, viz. on occaſion of the crime; and the law qualifies the par- 
don, that it ſhall not have effect till the aſſythment is ſatisfied or ſe- 
cured *, And by analogy from the act of grace, which is expreſsly li- 
mited to civil debts, the privilege of a Cie cannot be admitted in 
the caſe of any claims on account of crimes. That act introduces a 
particular conditional grant of perſonal liberty; and this benefit is a 
general abſolute indulgence of the ſame ; and the foundation and 
motive of both is the compaſſion of the law to unfortunate debtors; 
which thoſe who are ſubjected to penal ſums, or damages to the 
party aggrieved by their crimes, do not merit. 


Ir one, after he has obtained the benefit of a Ceffo bonorum, on a 
ſurrender of his effects, comes to better circumſtances, his creditors 
may affect his new acquiſitions, except as to what is conferred on 
him by third parties expreſsly for his aliment. And by the pre- 
ſcription of the civil law, from whence we have adopted this privi- 
lege, he had beneficium Competentiæ, viz. to reſerve to himſelf fo 


much of his future acquiſitions as was neceſſary for his maintenance, 


e L. 4. ff. de 
ceſſ. bon. 
Kult inſt. de 
action. 

4 Quon, at- 
We. © 7. 


93. 


and the creditors could not attach the ſame e; which I conceive 


takes place with us, being founded on natural humanity, and expreſs- 
ly eſtabliſhed by our old law ©. 


Tur taking the benefit of a Cœſſio bonorum does not infer Infa 
upon the perſon ; for it is no ground of reproach, and much leſs a 
crime, without which infamy cannot be incurred, for one not to be 


able to pay his debts thro' misfortune, and this is likewiſe the dictate 


e L. 11. cod. 
quib. ex cauſ. 
inſam. 


f P. 1696. 


cr 5. 


of the civil law ©. The right one grants in obtaining this privilege 
is only in ſecurity to the creditors, and not in ſolutum, or in pay- 
ment and diſcharge of their debts; and conſequently if, by the ſale 
of the eſtate, more is recovered than pays them, the overplus of the 
funds ſurrendered mult go to him; ſince he would ſtill remain liable 
to the reſidue of the debt, if the effects ſurrendered did not ſatisfy 
it in manner, and with the equitable reſtriction juſt mentioned. 


By the expreſs terms of the ſtatute f, fraudulent bankrupts are not 
only denied the privilege of a Cefio bonorum, and declared infamous, 
Infamia juris, but likewiſe liable to baniſhment, or other arbitrary 
puniſhment, as the lords of ſeſſion ſhall ſee cauſe ; and they are diſ- 
charged to diſpenſe with the habit to any bankrupt; except, in the 
action of Cie bonorum, the bankrupt's failing thro' misfortune be 
libelled, ſuſtained and proved. This act, as above hinted, ſuppoſ- 
es that the diſpenſing with the dyvour's habit is what the lords can- 
not refuſe, where the failing thro' misfortune is proved ; but it is in 
their arbitriment to judge 2 ſhall infer ſuch failing. 
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bankrupts 
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wear the dy» 
vour's habit, 


3. The bene» 
fit ofa ceſſio 
bonorum 
competent to 
one who has 
renounced it, 
and even to 
one who 
ſwore to 
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18 AnlInſtitute of the Laws of SCOTLAND. Book LV. 


That the purſuer may have liberty for his perſon, in reſpect of the 
diſpoſition or ſurrender which he makes to his creditors of all his 
means and eſtate. The diſpoſition muſt be Particular, or Relative to 
an inventary of the eſtate, and the purſuer muſt depoſe That he has 
no other eſtate-perſonal or real than what is therein contained, and 
that he has made no other diſpoſition or conveyance than what he 
particulariſes. And, on adviſing his oath, with the diſpoſition, the 
court of ſeſſion, if they are fatisfied as to the circumſtances of the 
purſuer's bankruptcy, award their decree, Declaring him intitled to 
perſonal liberty; which has effect as to all his creditors that are call- 
ed in the action, with reſpect to their debts at the time. But as to 
future contractings, or even new bonds of corroboration of the for- 
mer debts, or as to creditors not called, it gives no ſecurity to his per- 
ſon*. All one's effects are ſaid to be contained in this diſpoſition ; 
but it would ſeem, that this ſhould be underſtood in a ſenſe of Hu- 
manity, vig. That his wearing cloaths, and bedding for himſelf and 
family, and utenſils of his trade, muſt be left with him. 


Ir the party's oath is afterwards found fraudulent, the decree of 
Cefſio bonorum is declared void. This decree contains a warrant for 
letters to Charge the magiſtrates and keepers of the priſon, wherein 
the purſuer is incarcerated, to ſet him at liberty. But of old he be- 
hoved firſt to put on the Dyvour's habit, and he was only intitled 
to perſonal liberty when he wore it*; the parallel of which is 
uſed in ſome countries at this day. But even of old, ſometimes 
the lords diſpenſed with the habit, when the party fell into miſer- 
able circumſtances, thro pure adverſe fortune. And now the dy- 
vours habit is never enjoined, unleſs the party is found a Fraudulent 
bankrupt *, | 


Tux benefit of a Ceſio bonorum is competent, even againſt credi- 
tors to whom the debtors had ſworn to make payment; for ſuch 
oath follows the nature of the act to which it is added, and cannot 
oblige to an impoſſibility, nor diſable one from taking care of his 
perſonal liberty, to which he is naturally bound. And for the like 
reaſon, tho' one has renounced it, yet he may reſort to this Flebile ad- 


jutorium, miſerable expedient, as the emperor terms it 5. And if he 


contracts debts anew, or ſome of his creditors have, by overſight, 
been omitted to be called in the ſummons, he may inſiſt in a, new 
action of Ceſio bonorum againſt them. But this benefit cannot be 


conferred on debtors by penal laws, on account of delinquencies, the 


rule there being, that Qui non habet in are luat in pelle, i. e. One 
who has not money to pay a fine for a treſpaſs, muſt ſuffer in his 
perſon. Nor is it competent to fraudulent bankrupts, who incur the 
juſt puniſhment of ſuch crime, as after mentioned, inſtead of being 
indulged legal privileges *. But in both theſe caſes, the cautioner 


for ſuch perſons, who is innocent, may inſiſt in this action, for his 
own perſonal liberty. Where the debt is fraudulently contracted, as 


if one, entruſted to ſell goods for another, embezzles the price, the 


benefit of a Ceffio bonorum will be denied him; for it is a debt ariſing 


from a crime, v/2z. breach of truſt, ſince the money was not his, but 
the employer's ; and the like will hold in all other breaches of truſt, 
as in relation to a depolite, &c. 
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Trr. XL. The Benefit of a Ceſſo bonorum, Cc. 19 


Orr who had been ſentenced for murder, and obtained a pardon, 
pleaded the ſame before the court of juſticiary, and which was ſuſ- 
tained ; but he was remanded to priſon, till he found caution to the 
wife and children of the deceaſed for the Aſſythment, taxed by the 
court of exchequer to 100 J. Sterling. He inſiſted in an action of 
Ceſſio bonorum, Ka: hg that it was a civil right, the crime being 


The bene; 


t not com- 
petent as 0 
an aſſyth- 
ment. 


extinguiſhed by the pardon; but the court of ſeſſion found him not 


intitled to the benefit *. 
liclo, viz. on occaſion of the crime; and the law qualifies the par- 
don, that it ſhall not have effect till the aſſythment is ſatisfied or ſe- 
cured *, And by analogy from the act of grace, which is expreſsly li- 
mited to civil debts, the privilege of a Ce cannot be admitted in 
the caſe of any claims on account of crimes. That act introduces a 
particular conditional grant of perſonal liberty; and this benefit is a 
general abſolute indulgence of the fame ; and the foundation and 
motive of both is the compaſſion of the law to unfortunate debtors; 
which thoſe who are ſubjected to penal ſums, or damages to the 
party aggrieved by their crimes, do not merit. 


Ir one, after he has obtained the benefit of a Cefio honorum, on a 
ſurrender of his effects, comes to better circumſtances, his creditors 
may affect his new acquiſitions, except as to what is conferred on 
him by third parties expreſsly for his aliment. And by the pre- 
ſcription of the civil law, from whence we have adopted this privi- 
lege, he had beneficium Competentiæ, vis. to reſerve to himſelf fo 
much of his future acquiſitions as was neceſſary for his maintenance, 
and the creditors could not attach the ſamee; which I conceive 


takes place with us, being founded on natural humanity, and expreſs- 
ly eſtabliſhed by our old law ©. 


Tur taking the benefit of a C/o bonorum does not infer Infamy 
upon the perſon ; for it is no ground of reproach, and much - leſs a 
crime, without which infamy cannot be incurred, for one not to be 
able to pay his debts thro' misfortune, and this is likewiſe the dictate 
of the civil law *. The right one grants in obtaining this privilege 
is only in ſecurity to the creditors, and not n ſolutum, or in pay- 
ment and diſcharge of their debts; and conſequently if, by the ſale 


of the eſtate, more is recovered than pays them, the overplus of the 
funds ſurrendered mult go to him; fince he would ſtill remain liable 


to the reſidue of the debt, if the effects ſurrendered did not ſatisfy 
it in manner, and with the equitable reſtriction juſt mentioned. 


By the expreſs terms of the ſtatute f, fraudulent bankrupts are not 
only denied the privilege of a Cæſſio bonorum, and declared infamous, 
Infamia juris, but likewiſe liable to baniſhment, or other arbitrary 
puniſbment, as the lords of ſeſſion ſhall ſee cauſe; and they are diſ- 
charged to diſpenſe with the habit to any bankrupt; except, in the 
action of Ci bonorum, the bankrupt's failing thro' misfortune be 
libelled, ſuſtained and proved. This act, as above hinted, ſuppoſ- 


es that the diſpenſing with the dyvour's habit is what the lords can- 


not refuſe, where the failing thro' misfortune is proved ; but it is in 


their arbitriment to judge hat ſhall infer ſuch failing. 


THE 


And indeed the claim plainly ariſes ex de- 
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10. Is the pri- 
ſoner in any 
* caſe liable to 
refund the 
advance- . 
ments for his 


ſuſtain the debtor, ſo at leaſt as to provide him with bread and wa- 
ter. So that the benefit, by the later ſtatute, was only a renovati- 


on and improvement of the former indulgence of our law, which, it 


ſeems, had been diſcontinued. - . 


Tx debtor, in order to obtain this benefit, muſt fwearThat he "BAY 


not ſufficient to maintain himſelf, as above: now what if the credi- 
tor ſhall thereafter recover payment of his debt from the debtor, who 
procures a loan of the money from ſome well-diſpoſed perſon, or o- 


8. The bene= Te ſtatute, vulgarly called The AF of Grace, introduces a ſimilar 
6 4 a". remedy, and allows perſons, incarcerated for civil debts, to apply to 
00 alter the par- the magiſtrates of the borow where they are confined, and make 
0 | Con _ oath That they are not able to maintain themſelves. Intimation muſt 
| | { : incarcerator, be made of this to the creditors, at whoſe inſtance they are impri- 
| (4 be is arreſted ſoned or arreſted, That they provide and give ſecurity for an aliment, 
Nil by anorer not under three pence per day, or what other reaſonable ſum more 
i new intima- the magiſtrates ſhall modify ; and in caſe ſuch ſecurity is not given 
10 tion necel. within 10 days, they muſt be ſet at liberty, and the magiſtrates are In 
lh | * declared free of all hazard or cenſure upon ſo doing *. If, after due . exa 
| ll | intimation to the creditor-incarcerator, the priſoner is arreſted by an- 128 
6 other creditor, he muſt, notwithſtanding, be ſet at liberty; unleſs 
IOW either the creditor who committed him, or the arreſter, take cqurſe 
| | for his aliment, without any new intimation to the arreſter, who is 
ll | already deemed ſufficiently certiorated *, This benefit is of the ſame ® Jan. 27. 
Will nature with a Ceffo bonorum; and requires a diſpoſition to be granted 36. Powie. 
| | | \ by the debtor of all his effects, for the creditor's ſecurity,. if he inſiſt | 
| lll for it. But it is not either ſo beneficial or univerſal as the Ceo by the 
I . foreſaid action; for it concerns only the particular creditors that in- 
10 | carcerate or arreſt the party, and may be prevented by maintaining 
| Ill - 4 him; it is derived likewiſe to us from the civil law ©. ; on 
"Wt | 1. 
ö 0 ae IL ap from the Preamble of this ſtatute, that it was chiefly + 
100 Frye 2 introduced for the relief of the borows, who were overcharged with 
| [| rherwiſe. poor priſoners, and behoved either to maintain them or ſuffer them 5 
110 dun eld a to ſtarve; and it was — by the legiſlature, more reaſonable 
100 on ſuch oc. that the creditor, at whoſe ſuit the incarceration proceeded, ſhould 
i caſion. ſupport the priſoner, rather than the borow to whoſe goal he was 
1 committed, which can take place only in caſe of neceſſity. Where- 
10 fore, if the party has any effectual fund of aliment, tho proceeding 
1060 from the pure benevolence of others, ſo that his maintenance cannot 
Il be a burden on the borow, he is not intitled to any aliment from the 
| creditor that incarcerates or detains him in priſon, as the court of 
| ſeſſion found in the caſe of one that had the benefit of the king's 
bounty. The creditor, in ſuch cafe, by our old law, was bound to ns . 734- 


© 2 ſtat. Rob. 
I. c. 19. 


therwiſe, can the creditor, who has furniſhed him ſubſiſtence for per- 

| haps ſome years, claim reſtitution of the fame ? I have known a ſuit 

commenced for ſuch claim; but tho! at firſt fight it might ſeem ab- 
ſurd, fince it is by the indulgence of the law that the debtor enjoys 
ſuch benefit, and as a recompence for the loſs of his liberty, which 
the creditor deprives him of, yet if the debtor has ſworn falſely, and 
had means, which he concealed, ſufficient for his maintenance, I ap- 
rehend the action is well founded; for if the caſe is fo circum- 

ſtanced, the oath was fraudulent, and could not have intitled the debt- 

: or 


maintenance, 


a Feb. 1735 
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or to an aliment, which is only due, when the party is not able to 
maintain himſelf; ſo that the money advanced for that purpoſe is 0b 
non carſam, without any good conſideration, and muſt be reſtored. 


Tur late act of ſederunt, touching bankrupts *, was intended for 
the eaſe of unfortunate debtors, by allowing them ſummarily to make 
a ſurrender of their effects to a factor to be named by the court of 
ſeſſion, for behoof of the creditors, without being firſt impriſoned ; 
and, for an equality among their creditors, by bringing in their di- 
ligences, uſed within a certain time before the e paſſu. 
But it was found by experience not to anſwer the good ends for 


which it was deſigned, and therefore, being temporary, was ſuffer- 
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payment, did not ſatisfy the creditor, or found bail for that pprpoſe, 


ed to expire; and I ſhall inſiſt no further upon it. 


Tno' we have both the benefit of a Cz/fo bonorum, and that of the 
act of Grace, from the later civil law, yet the old Romans were of 
a quite different humour ; for, by their antient law of the Twelve 
Tables, if the debtor who confeſſed the debt, or was condemned in 


within the days allowed by law, he was adjudged the creditor's flave, 
who might ſell him, or inſiſt to have him put to death * This was 
execution againſt the party with a witneſs. But tis obſerved, that 
the law was never practiſed as to the pains of death; tho' many hea- 
vy complaints were made by the debtors of the cruel treatment the 

met with from their creditors, after they came under bondage to 
them. But the indulgence given by our law to unfortunate debt. 
ors, in the above reſpects, purſuant to the meaſures followed by the 


Romans, after policy and humanity became predominant among 


them, prevents all grounds of complaint on their part: nor indeed 
have creditors any reaſon to find fault with ſuch proceeding, ſince 


; they get made over to them all their debtors effects. 


Ir one has taken the benefit of a commiſſion of bankrupt in Eng- 
land, and conformed to-the terms of the ſtatutes in that behalf, and 
thereafter reſides here, it is a good defence, not only againſt all his 


_ creditors in ons, as to prior debts, but likewiſe his creditors in 
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Scotland, who had furniſhed him 


goods in England, and got bills or 
notes from him for the price *. 5 


Obſervations on the Law of England, in relation to the Premiſes. 


BANKRUPT is applied, in the law of England, according to the 
original of the term Banci ruptor, to merchants or tradeſmen ; and, 
in the old ſtatute *, a bankrupt is deſcribed to be A perſon exerciſing 
«trade, who conceals himſelf, takes ſanctuary, or ſuffers himſelf to 
ebe outlawed or impriſoned without juſt cauſe, to the intent to de- 


* fraud his creditors ;” and which is farther explained by a ſuble- 
quent act. 


By theſe ſtatutes ſeveral regulations are made touching bankrupts, 
in order to cauſe them do juſtice to their creditors; and commiſſion- 
ers are directed to be appointed by the Lord Chancellor, who have 
power to apprehend their perſons, as likewiſe to ſeize their eſtates, 

Vo. III. perſonal 
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vn, and perſonal and real, and to take proper meaſures for diſcovering the 


3 fame, by examination of the bankrupt, and otherwiſe; and to aſſi 
rel. over the ſame to fit perſons, in order to ſell the ſame. And ſuch aſ- 
ſignees muſt manage and diſpoſe of the effects, and diſtribute the 


price rateably among the reſpeCtive creditors. 


3+ = party Divx xs other ſtatutes were thereafter made, introducing ſome new 
6e che ho regulations in the caſe of bankrupts, moſt of which were temporary, 
tute of bank- and are expired: and the ſtatute which is now in force provides, 


rupt intitled That a bankrupt, who conforms to the preſcriptions of it, ſhall have 


DOT” 5 J. per cent. of his free eſtate, after all charges deducted, provided 
own eltate, his free eſtate, after ſuch allowance made, ſhall be ſufficient to pa 
—_— the creditors 10 ſhillings in the pound, and that the ſaid 5 J. ſhall 
and, if the not amount in the whole to above the ſum of 200 J. And every 
7 9 bankrupt, who conforms to the ſtatute, ſhall be diſcharged from all 
— inthe debts, owing by him at the time that he did become bankrupt, if 
pound, is his eſtate ſhall produce clear, after all charges, ſufficient to pay the 
h of creditors 15 ſhillings in the pound, in which caſe he is likewiſe al- 
| ' lowed 10 J. per cent. the whole not exceeding 300 J. But otherwiſe 
he ſhall only be free from arreſts, and impriſonment of his perſbn, 
and his future eſtate and effects ſhall remain liable to his creditors, the 
tools of his trade, neceſſary houſhold-turniture, and neceſſary wear- 
ing apparel of himſelf, his wife and children, only excepted. By 
this act the ſtatutes relating to bankrupts, which originally concern- 
ed only merchants and tradeſmen, are extended to Bankers, Brokers 
and Factors. 
4. What in- IN order to intitle the bankrupt to the benefits allowed by the ſta- 
— ht tutes in that behalf, he muſt obtain a Certificate from the major 
to intitle hi 


to the benefit five of the creditors, in number and value, whoſe debts ſha 
of the a. leſs than 20 J. reſpeQively, That he has conformed himſelf, in all 
things, to the directions of the ſtatutes : and which certificate muſt 
be confirmed by the Lord Chancellor, or by ſuch two of the judges 

of any of the courts in Weſtminſter-hall, to whom the conſideration 


of the ſame ſhall be referred by the Lord Chancellor. And thereon 


he is diſcharged from all debts that were owing at the time he be- 


came bankrupt, under the proviſo above-mentioned, as the ſtatute 
requires“. | | 


5.Debts con- By the laws touching bankrupts, all debts contracted, after the 


traced, or 
payment 


ſame bona 


_—_—_ void; and the creditors recovering payment of ſuch debts, were li- 
© ore 


Ala oat of able to refund the ſame ; but that was remedied by a late ſtatute e, 


which declares, That debts contracted bona 


the commiſ- 


fide with bankrupts, be- 


bon of bank= fore the time of iſſuing out of the commiſſion of bankrupt, ſhall be 


1 9 - good, and payment of debts made bona fide, before that period, ſhall 


tomry, and not be refunded. As likewiſe creditors in conditional debts, viz. 
4 in bills of bottomry, or policies of inſurance, were not admitted to 
may be claim- Claim thereon, or to prove their demands, in order to receive a ſhare” 
ed upon. of the dividend with the other Creditors, in caſe a loſs happened ; 


but that was likewiſe, by the ſame ſtatute, rectified, and ſuch cre- 


ditors 


- 


—— ———— — ——7—2 —— — 


5 Geo. II. 
c. 30. conti- 
nued from 
time to time. 


part of the acting commiſſioners, ſigned likewiſe by four por of 
Il not be 


bD. 5 Geo. II. 
e. 30. 


time that the party was certified by the commiſſioners to have be- 
made of the Come a bankrupt, according to the foreſaid deſcription, were made 


© 19Geo, II. 
c. 32. 


b. 21 Gco. II. 
Co 31, &c. 
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ditors were admitted, in the ſame manner, as if the loſs and con- 


tingency had happened before the time of iſſuing out the commiſſion 


of bankruptcy. 


Wurm a commiſſion of bankrupt is iſſued againſt any perſon, If 6. The bank- 


he does not ſurrender himſelf to the commiſſioners therein named, 
and conform to the ſtatutes concerning bankrupts, within 42 days, 
after notice given him by them in the London Gazette, or wilfully 
conceal or embezzle goods to the value of 20 J. (his own, and his 
wife's and childrens neceſſary wearing apparel excepted) he is guilty 
of Felony, without benefit of clergy; and ſuch felon's goods ſhall go 


and be divided among his creditors, ſeeking relief under ſuch com- 
miſſion . 


THERE was a bill preſented in parliament, in order to a fimi- 
lar ſtatute for . with ſome variations, adapting the ſame 
to the courſe of proceedings here, and which was paſt in the houſe 
of commons, but had not the like ſucceſs in the houſe of peers. It 
contained likewiſe a clauſe, enduing promiſſory notes with the ſame 
privilege as bills of exchange, and ſimiting both to a preſcription of 
ſix years, in which reſpect our law ſeems defective. 


... OrTntxx inſolvent debtors, not intitled to the benefit of a commiſ- 
ſion of bankrupt, who, by loſſes and misfortunes have rendered 


themſelves incapable to pay their whole debts, are always, in the law 
of England, deemed the objects of public compaſſion, and, by ſeve- 
ral acts of parliament, have been relieved and diſcharged out of pri- 
ſon, upon making a fair ſurrender of their effects to their creditors on 
oath. Theſe aQts are made from time to time, and generally concern 
thoſe perſons only who are in priſon at the time of making the a&®. 


Ax becauſe ſome debtors ſuffer themſelves to be committed, and 
continue in priſon, notwithſtanding they have effects ſufficient to 
pay all their debts, therefore, it is ordained by the juſt quoted aR, 
That debtors impriſoned thereafter may be compelled, upon a peti- 
tion from the creditors, at whoſe ſuit they were committed, to give 
in a ſchedule of their whole effects, perſonal and real, upon oath ; 
and thereon my be diſcharged from & impriſonment; and, if they 
are convicted of wilful perjury in that reſpect, they are adjudged fe- 
lons, without the benefit of clergy. And _ are likewiſs liable to 


the ſame puniſhment, if they neglect or refuſe to give in ſuch ſche- 


dule, within 60 days after they are ordained to do it. 


T IT. KL. 
Real Execution. 


SscTION I. Execution relating to Moveables. 


EAL execution is, by Affecting the ables or lands of the 


ing are granted for diſtraining the moveables : they are of two ſorts, 


the one in conſequence of decrees of poinding the ground, whereof 
: Lu 


have 


debtor for payment. And, in the firſt-place, letters of poind- 


rupt not 
ſurrendering 
himſelf, or 
concealing 
his eflects, 

uilty of fe- 
ony · 


7. Other in- 
ſolvent debt- 
ors in priſon © 
relieved, by 
ſtatutes from 
time to time, 


8. Perſons 
impriſoned 
aſter january 


I. 1747, may 
be compelled 


to give in a 


ſcheme of 
their effects 
upon oath; 


and, if the 


make a falſe 
oath, are ad- 
judged guilty 
of felony. 


1. Real exe - 
cution con- 
cerns either 


moveables or 


lands; poind- 
ings are either 


the ground, 

or upon per- 
* 
the warrants 


of theſe laſt 
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poindings of IT have already 


. ; the other upon decrees of regiſtration, or 
other perſonal decrees for payment, of which I ſhall here treat. 
Such poinding muſt not proceed without a previous charge to make 


payment, and not till the days of the charge are elapſed, upon pain 


of ſpuilie *, Warrant for poinding is ordinarily contained in hornings ; 


but poinding is competent likewiſe on the decrees of inferior judges, 


by their own precept of poinding, contained in the extract of a de- 


2. The proce- 


dure in 
oindingp.; 
— the 
goods on the 
ground, and 
at the mar- 
ket · croſs, ne- 
ceſſary. 


3. It proceeds 
ſor the meſ- 
ſenger's fee, 
as well as for 
the debt. 


3. Only the 
debtor's own 
goods can be 
poinded: the 
procedure, 
where ano- 
ther offers 
his oath that 
the goods are 
his. The 
rule of pre- 
ference in 
poindings by 
parcels. 


conſigned, yet t 
particular over payment of the debt, on pain of a ſpuilie. 


cree, or writing regiſtred in their books. 


PoINDING is a kind of judicial procedure, where the meſſenger is 


judge. He muſt cauſe appriſe the goods on the ground where they 


are found, by two ſworn appriſers ; and thereafter carry them to the 
market-croſs, or parcels of the ſame, if they be ſubjects not proper 
to be taken thither, which formerly behoved to be at the head-burgh 
of the county; but now, by the late ſtatute, may be to the market- 
croſs of the next burgh, whether royal, or of regality, or barony, and 


there appriſe them in the above manner. This appretiation muſt 


be by the ordinary ſworn appriſers in the burgh; or, if there is 
none, or they cannot be found, then the meſſenger muſt chuſe o- 


ther two honeſt men, and take their oath, that they ſhall appriſe 


the goods juſtly ; for, if he takes the fame appriſers who valued the 


goods on the ground, the poinding is null, fince the appriſing at the 
market-croſs is to rectify the former, and is the rule the meſſenger 


is to follow. And after the goods are fo apprifed, the meſſenger 


muſt offer them to any that will take them at the price; and, if 
none bid for them, adjudge the fame according to their value to the 
"creditor, to the extent of the debt, or ſo far as the goods amount to. 
'The executions are extended in form of an Inftrament, under the 
hands of a notary, which the meſſenger and witneſſes muſt ſign with 


the notary, and a copy of the executions, ſigned by the meſſenger, 


ought to be left for the debtor, which is all he has for a diſcharge. - 


Tur poinding proceeds for the meſſenger's fee likewiſe, called 
his Sheriff-fee, which is, by ſtatute, the twentieth part of the debt“. 
If there is an overplus more than pays the debt and ſherift-fee, it 


muſt be configned in ſome reſponal perſon's' hands, and which muft 


be likewiſe expreſt in the executions and copy left. But, tho” the 
overplus of the price of an indivifible thing, as a horſe, may be thus 
e meſſenger onght not to appriſe or adjudge any 


OL the debtor's own goods can be diſtrained ; and, tho' there 
is a preſumption, That the goods in his poſſeſſion are his own; yet, 
if any perſon offer to depoſe the goods are his, the meſſenger muſt 
not poind them, but deſiſt from ſeizing or carrying off the ſame, 
upon ſuch oath's being tendered, which he, as judge to the poind- 
ing, 1s authoriſed to adminiſter, and is liable in a ſpuilie, if he refuſe 
the party's oath, and proceed to poind f. It muſt be offered, before 
the poinding is completed, at the market-croſs3. But if he find, by 
the oath, that the party's alledged property is only collufive, and no 


diſpoſition from the debtor is produced, he may ſafely proceed in the 


poinding, but otherwiſe he cannot judge of the import of the diſpo- 


fition. In poindings of corns by rips, the firſt is preferred, tho' an- 


other 


B. 2. tit. 5. 


bp. 1669.0. 9. 


© 20 Geo. II. 


1751.Geddes 


fFount. july 


Broadalbane, 


1675. Cotes, 


* Fount, Dec. 
22. 1678. 
Cathcart. 
Hume - 
(poinding) 
June 1727. 
Mac Whir- 
ter, 


v Dec. 3.1751. 
Dick againit 
Ker. 


© P. 1503. 
c. 98. 


J B. . tit. 10, * 


ſect. 7. 


what follows is only to aſcertain the quantum. But, 
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25 
other ſhould thereafter firſt conſummate a poinding, | caſting, 
Say" and meaſuring the corn®*; becauſe the'mefſenger's adjudg- 


in him; and 


ing the 
e firſt poinder 


ubject to the firſt poinder, veſts the H 
if 


is tardy, and does not proceed to complete his diligence in convenient 


time, or intermeddles with the corn, before the meſſenger, by a 
ſworn caſter, threſher, and metſter, aſcertains the extent of the 
ſame, and which muſt be expreſſed in the executions, his diligence 
will be void“; and, if he carry off the goods, he will be liable in a 
ſpuilie. The like rule will hold in the poinding by parcels other 
ſubjects that cannot eaſily be carried to the market-croſs. 


Tur meſſenger cannot diſtrain plough-goods in the time of la- 
bour, if there are other goods on the ground. And the ſtatute bears, 
or even Lands belonging to the debtor ©; but as to lands it is quite 
in deſuetude, and moſt juſtly, fince, at that rate, one's moveables 
could not be diſtrained when he had lands, which were inconve- 
nient. The meſſenger who is guilty of unlawful poinding, is ſub- 
ject to a ſpuilie, of which I have ſpoken at large elſewhere “. 


THAT the diligence of creditors may not be obſtructed by the col- 


luſive deeds of their debtor, If any perſon ſtop a poinding, under 
colour of the goods being his, and whereupon he makes oath ; or 
if the poinding is ſtopt, by producing a diſpoſition from the debtor 


to the 2 which is afterwards found to be ſimulate, in reſpect 


FEdg. jan. 
10. 1724. 
Gordon. 


FP. 1669. 


r Stair, 


p. 729. 


bh P. 1663, 
c. 21. 


iP. 1696. 
c. 14. 


of the debtor's ſtill remaining in the poſſeſſion, or, on other grounds 
the goods are found to be the debtor's ; the rule is, That where the 
goods are appriſed before the ſtop was put to the poinding, the ob- 
ſtructer will be ſubjected to the value of the goods ©; but otherwiſe 
to the whole debt, as in the caſe of deforcement, it being alike to 
the creditor, whether the execution is impeded by force or fraud. 


HrrIToRs, by the expreſs terms of the ſtatute, may, on their 


own baron-decrees, poind their tenant's goods for their rents, accord- 


ing to the cuſtom in ſuch caſes , vig. by their own officers, without 
giving a previous charge, and without carrying the goods to the mar- 
ket-croſs ; but only by appriſing them at the place accuſtomed ; and 
the ſafeſt courſe is, that this be not done till after the days of law, or 
the ordinary days whereupon a charge, on other decrees to make pay- 


ment, is given, are expired. The act before quoted excepts alſo Su- 


periors, and declares That they may uſe poinding againſt their vaſlals, 
tor their feu-duties, as they might lawfully have done before. And 
which is ſuppoſed, by the lord Stair, to be the ſame as in the caſe of 
heritors for their rentss ; but a poinding of the ground is properly 


5. How far 
plough- 
goods can be 
poinded, 


6. A party 
ſtopping a 
poinding, 
without juſt 
cauſe, liable 


far the debr. 


7. The form 
of heritors 
poinding for 
their rents, 
and mini- 
ſters, &c. for 
their rents 
and ſtipends. 
The caſe of 
ſuperiors 
poinding for 
their feu- 
dutics. 


competent to the ſuperior : and if he inſiſt perſonally, his ſafeſt courſe 


ſeems to be, to uſe the ordinary ſolemnities. Miniſters, in poinding 


for their rents and ſtipends, need not carry the goods to the market- 
croſs, but, by ſpecial indulgence, appriſe them only on the ground b; 


which is extended, by a ſubſequent ſtatute, to univerſities, ſchools 


and hoſpitals '. 


Ir the goods are within cloſe doors, and the meſſenger cannot get 


acceſs, upon returning ſuch execution, new letters will be granted 
Vor. III. for 


8. What if 
the goods are 
within cloſe 
doors. 


9. A ſhip, or 
goods on 
board of a 
ſhip, cannot 


be poinded. 


10. How far 
a creditor 


can affect his 


debtor's 
lands, with- 
out diſcuſſing 
his move- 
ables. 


11.50me par- 
rallel be- 
tween appriſ- 
ing of lands, 
and the diſ- 
training of 
moveables. 


12. The meſ- 
ſenger Judge 
in place 0 
the ſheriff, 
and the no- 
tary is his 
clerk to a 
poinding. 


13. Improper 
in the meſ- 
ſenger to 
make offer 
of the goods 
to the debtor 
for the ap- 
priſed value. 


goods at 
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for making patent or open doors, and thereon the meſſenger may cauſe 
break up the doors forcibly, and poind the goods therein. The will 
of a caption is to break open doors, and to make the king's keys, as 
was above obſerved . But in poindings, the meſſenger cannot for- 
cibly enter without letters for making patent doors ; but, if he get en- 


trance he may break open cheſts, cabinets, or chambers, in order to 
diſtrain the goods therein. 


Goops on board of a ſhip cannot be poinded, even with the con- 
currence of the judge-admiral ; but only arreſted, as the ſhip itſelf 
may, and thereafter brought to a ſale, in a proper action * te the 
admiral-court *. And if a ſhip bound for a Voyage, and under charter- 
party, is arreſted, the arreſtment will be looſed, upon caution to an- 
{wer the ſuit on her return, and even upon the party's ſimple enact- 
ment in the admiral-court-books for that whe 1 


By our old law, in conformity to the rule in the civil law, the 
creditor could not affect his debtor's lands for his payment, if there 
were any moveable goods belonging to him that could be attached <. 
Hence, I conceive, the requiſite in all appriſings had its riſe, vis. 
that they muſt bear That the meſſenger made ſearch for moveables, 
and found none, and therefore proceeded to the neceſſary ſteps, in 
order to appriſe the lands; and the ſtile of letters of appriſing was to 
that effect; but now the creditor may attach the goods or lands of his 
debtor at pleaſure. 


IT is likewiſe remarkable, that, as, in poinding or diſtraining of 
moveables, the courſe is that they be appriſed by ſworn appriſers, upon 
the ground where the goods are found, and thereafter carried to the 
market-croſs, and anew appriſed there, before they can be adjudg- 
ed to the creditor towards payment of his debt, ſo there behoved to be 
a denunciation of the lands to be appriſed, both upon the ground of 
them, and at the market-croſs, before procedure could be made in 


the appriſing. 


THERE is no doubt, but the ſheriff was originally judge, not only 
in ſelling the debtor's lands, or carrying on appriſings of the ſame, 
but likewiſe in diſtraining of his moveables, as appears from the ſta- 
tutes above quoted. And therefore the meſſenger, who officiates in the 
name of the ſheriff in poinding of moveables, is acting the part of a 
judge, and As ſheriff in that part, and he carries along with him a no- 
tary for a clerk, who atteſts the execution to be true. 

I caxnxoT but obſerve here an abſurdity in one particular of the 
procedure in poindings. It is the conſtant practice, that the meſſen- 
ger, after the appriſers have valued the goods, offers them firſt to the 
debtor for the value at which they are appriſed, and thereafter to 
any other that would give the ſame price, and take the goods; and 
then, if none appear to take them on theſe terms, they are adjudged 
to the creditor. But I apprehend, that the terms of the offer to the 
debtor ought to be, That he ſhould have the goods, upon his relieving 
them by payment of the debt; for otherwiſe, if he ſhould take the 
e appriſed value, and the debt not be thereby ſatisfied, the 


meſſenger 


— 


* Sup. perſon, 
execution. 
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Tit. XLI. Execution relating to Moveables. 27 


meſſenger might preſently anew diſtrain them for what is owing. 
And it is plain, the intent of the offer to the debtor is, that he may re- 
lieve the goods, which, by the meſſenger's ſeiſing and appriſing, be- 
comes a Pignus pretorium, or judicial pledge. 


ARRESTMENTS, and decrees of forthcoming, are real executions 
upon moveables ; but the ſame being judicial aſſignments of the ef- 


fects arreſted to the creditors who uſe. them, I have diſcuſſed the 
ſame among conveyances *. 


Rr AlL execution as to moveables is expedited, in manner above de- 
ſcribed, where a decree proceeds for payment of a ſum of money, 
either as borrowed, or in name oß damages, or a penalty. But, in 
the action called Rei vindicatio, viz. Where it is for recovery of any 
ſpecies of moveables in the poſſeſſion of the defender, if he does not 
reſtore them, after he is charged with horning for that purpoſe, the 
uſing perſonal diligence againſt him may not be effectual to recover 


the ſame; for he may ſtill obſtinately detain them, and no poind- 


ing of the ſame can proceed ; and perhaps they are things of great 
value to the purſuer, as the evidents of his eſtate, or the like. It 
would ſeem, that the remedy, in ſuch caſe, provided by the civil 


law, muſt take place, viz. That ſuch things may be taken from 


him by force, Manu militari, purſuant to an order of the judge. 
The judge who pronounced the 3 may grant warrant to meſſen- 
gers or officers to ſeize them, and deliver the ſame to the party, in 
the ſame manner as, upon decrees of removing, letters of ejection are 
given to put the purſuer in poſſeſſion of lands. 


Oxx's poinding, or rather ſecuring beaſts found upon his lands, 


is a real execution, touching moveables, of a quite different nature 


from thoſe already deſcribed. Thus, where cattle are treſpaſſing, 
or in the Skaith, according to the vulgar phraſe, but more properly, 
as in the Engliſh law, Damage -faiſant, vis. Deſtroying * corns, 
graſs or planting in another's grounds, the poſſeſſor, by our ſtatute, 
may, at his own hand, ſeize and detain them, till half a merk for 
each, and the expences of keeping them, be paid by the owner, and 
that beſides the damages ©. The ſtatute does not expreſsly mention 
that the goods may be detained likewiſe for the damages ; but it 
would ſeem, that if the ſame be preſently eſtimated by the common 
appriſers, as is ordinarly done, it is lawful to hold the goods, or at 


lecaſt part of them, equal to the poſſeſſor's whole claim, till the ſame 


is ſatisfied. For as in this we follow the cuſtom of other nations, 
which allows ſuch Impounding, ſo the ſtatute may juſtly receive in- 
terpretation from thence. Now they expreſsly allow detention of the 
goods for the damages“; for it could not be permitted for any thing 
elſe, where there is no penalty impoſed on the owners, which is 
the caſe in thoſe countries. And it were inept, that one ſhould part 
with his pledge, viz. the cattle, before his whole claim were ſatiſ- 
fied. And the impounding cattle found in the skaith was allowed by 
our former uſage before the foreſaid act, which could only be for 
damages, no penalty then taking place. The party ought to put 
the cattle in a Pound, or ſome ſafe place, and preſently acquaint the 
owner, that he may relieve them, The modern law, in this par- 
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ticular, has receded from the civil law, as I obſerved more at lar 
in another place *. But it is to be remarked, that if the party le 
the cattle, unleſs after they are diſtrained upon a decree for the da- 
mages, c. he is guilty of a ſpuilie b. 


SECTION II. Execution relating to Lands, 


ExxcuT10N by letters of Poſſeſſion or Ejection is a neceſſary kind 
of real execution as to poſſeſſion of lands; for thereby poſſeſſion is 
given of houſes, lands, or other immoveables. They follow of courſe 
upon decrees of removing, or others of the like kind, relating to 

ſſeſſion of immoveables. It is A Warrant, in the king's name, to 
diſpoſſeſs the perſon decreed to remove, and to enter the obtainer of 
the decree in the natural poſſeſſion of the lands and houſes. The 
formal method of this execution 1s to thruſt the defender out of the 
door of the houſe, and enter the purſuer, or thoſe having his order, 
into the poſſeſſion of the ſame, and of the lands. The goods of the 
former poſſeſſor muſt be turned out of the houſe, or from off the 
land, by the meſſenger, at leaſt three Bribes, i. e. particulars of 
them, and the obtainer of the letters may turn away the reſt at his 
pleaſure, Precepts of ejection may likewiſe be granted by inferior 
Judges, directed to their own officers to execute them. The whole 
procedure mult be mentioned in the executions or inſtrument of the 
hos" fag thereon, and ſubſcribed by him, and the meſſenger and 
Witneſſes. g 


To letters of ejection no preceeding charge is neceſſary ©. Re- 
movings require diſpatch for moſt part; and before the ſtatute that 
diſcharges it *, poinding could have proceeded upon a decree for 
payment of ſums of money, without any previous charge; and ſince 


it mentions only Poindings, it cannot be extended to letters of ejec- 
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tion, proceeding upon decrees of removing; tho it is ordinary to 
give a previous charge, reſtricted to fix days, which ſeems to be the 
ſafeſt courſe, and there is no great loſs of time. 
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A inhibition may be eſteemed a mean of real execution as to lands; 


but it is rather a proper ſecurity, of which, becauſe of its affinity 
with an interdiction, I have treated in the ſame title with it e. 


ADJuDICATIONS may be deemed Executorial Actions as to lands; 
but they are rather Legal Securities, or Judicial Tranſmiſſions of he- 
ritage, in ſecurity of debts, or implements of deeds, and therefore 
I have treated of them among Conveyances f. And tho' a decree of 
ſale, upon a roup, before the court of ſeſſion, is a peculiar kind of 
adjudication, and has been conſidered as ſuch in the above place, 
yet I ſhall touch upon it a little here too, becauſe of its importance. 


Tur great means of real execution, in reſpe to heritage, there- 
fore, is a Ranking and Sale of the debtor's eſtate before the court of 
ſeſſion. This may be carried on at the inſtance of any of his credi- 
tors infeft therein, or even of an adjudger, tho' without infeftment 
or charge; but will not proceed, unleſs ſome of the creditors are in 
poſſeſſion, at leaſt civilly, by a decree of mails and duties ; and that 

_ the 
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f B. 3. tit. 2. 
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the debtor is bankrupt, i. e. his debts exceed the proved value of his p 


eſtate . After all due ſolemnities are uſed in order to the ſale, as the 
act directs, and the decree of ranking is concluded and extracted, the 
eſtate is expoſed to fale by roup before the lords of ſeſſion. And if 
no buyer appear, who offers the proved rate aſcertained by the court, 
they may divide the eſtate among the creditors, according to their 
reſpective rights and intereſts ; but that being troubleſome, and not 
eaſily extricable, is ſeldom or never practiſed. And therefore, in ſuch 
caſe, the creditors apply, by petition to the court of ſeſſion, ſetting 


forth That no bidders appeared, and therefore praying them to lower {; 


the price, that ſo the eſtate may find a buyer“; and then new letters 
of intimation may be ſerved, to give public notice of the variation 
in the articles of roup, to encourage purchaſers to offer thereat '“. 
But for moſt part, at preſent, the ſolemnity of ſerving ſuch letters 
anew is diſpenſed with, as putting the creditors to unneceſſary ex- 
pence; and the intimating the ſame in the News-papers is allowed 
in place thereof. | 


Ir there is a donatary of the debtor's liferent-eſcheat, (which fre- 


| quently was the caſe in former times, when eſcheats fell upon de- 


T. 1695. c. 6. 


© Jan. 16. 
1749. Mon- 
to. 


nunciations for civil cauſes, but now ſeldom occurs) the court may 
value the liferent, for which the donatary will be preferable on the 
price. And as to other liferents affecting the lands, the purchaſer has 
retention of ſo much of the price as will anſwer them!, and, after 


expiration of the liferent, the price retained is diſtributed among the 


creditors. 


Rx ar creditors, who are in poſſeſſion of any of the lands of thedebt- 
or, muſt be ſpecially ſummoned in a proceſs of ranking and ſale, and 
all others, at the market-croſs of Edinburgh, pier and ſhore of Leith, 
upon 60 and 15 days for firſt and ſecond diets, and upon 21 and fix 
days at the pariſh-church door where the lands lie; and theſe edictal 
citations are to be regiſtred before the laſt diet of compearance. The 
whole eſtate of the bankrupt muſt be brought under the ranking and 
fale, otherwiſe it cannot proceed ©; becauſe, upon valuing parcels of 
the eſtate in ſuch action, the bankruptcy cannot be made out, and 
it would involve the creditors in a freſh ranking and fale, as to the 
parts omitted in the firſt, . | | | 


PrRxsoxs that purchaſe at a roup are preſumed not only to in- 
quire into the articles of the roup, and to conſider them, but like- 
wiſe the circumſtances of the ſubjects expoſed, and the bankrupt's 


titles thereto. And therefore a purchaſer can obtain no abatement of 


the price, on pretence that he is overtaken in any ſuch particular: 
tor example, if, by the articles, the tithes are expoſed with the lands, 


and, upon adviſing the debtor's titles, it appears he had no right to 


£Decem. 22. 
1732. Cock- 
burn. 


the tithes, he will get no deduction in that reſpect; becauſe another 


might have purchaſed the eſtate with that diſadvantage; but the lords 


will allow him his option, either to hold the purchaſe or quit it, that 
the ſubject may be expoſed anew. But where the eſtate was ſold 
at the proved rental, which had decreaſed much before the ſale, no 
abatement of the price, nor even ſuch option was given on account 
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of ſuch diminution, for the purchaſer ought to have adverted to that 
circumſtance, and conducted himſelf accordingly ?. 


Stxcz the debts ranked upon « bankrupt's eſtate ſtill ſubſiſt, till 


payment, as incumbrances thereon, even after the lands are ſold at 
a judicial roup?, it follows of courſe, that the ſhares of the price 
muſt fall to the heirs of ſuch of the creditors ranked, as die before 
the price is actually paid to them by the purchaſer ; becauſe the debts 


are ſtill heritably ſecured, and the heirs muſt make up titles to the 


ſame, and .convey them to the purchaſer. This caſe is different 
from that of a minute of fale of lands, where the ſeller takes the 
price Payable to himſelf, his heirs and executors ; for there, by the 
expreſs deed of the party, the price becomes due to his executors, 
who are his heirs in ſuch moveable ſums, in the ſame manner as it 
would have fallen to them, if he had actually received it, and it had 
been lying by him: but, in the other caſe, there is no ſuch deed of 
the creditor, and therefore the right muſt go, according to its nature, 


to the heir. 


Tux judicial ſale of bankrupt eſtates, as likewiſe that at the in- 
ſtance of apparent heirs are introduced by ſpecial ſtatutes ; but other 
judicial fales of lands are likewiſe competent. Thus an heir, ſerved 
on inventary, may bring the eſtate to a ſale before the court of ſeſ- 
ſion, in order to exonerate himſelf of the ſame, and do juſtice to the 
creditors, and have the reſidue of the price to himſelf, as I have 
ſhown elſewhere. Again if, in a ſtrict entail, certain lands are al- 


lotted by the tailier to be ſold for payment of his debts, any of the 
ſale before the court of ſeſſion, 


heirs of entail may bring an action o 
that the ſame may be rouped, and the price applied in payment of 
ſuch debts, after diſcounting the intereſt that fell due during his 
poſſeſſion, and the remainder employed in terms of the tailie ?. But, 


if no ſuch lands are deſtinated in manner above, the fale of lands, 


under ſuch entail, being a diſpenſing with the act 1685, which ſe- 
cures entailed eſtates, application muſt be made to the parliament, to 
obtain an act impowering the heir of entail to ſell part of the tailied 


eſtate for the above purpoſe, as the court of ſeſſion adjudged f. In 


which caſe the conſent of the other heirs of entail, who are majors, 
ought to be had, at leaſt, intimation ſhould be made to them of ſuch 


application, that they may object, if they find cauſe. I ſhall add no 


farther to what I have already diſcourſed upon judicial fales, 


© & + © 
The Effect of Irregularity in Execution upon Decrees. 


IT is a juſt maxim, That Juris executio non habet injuriam, Executi- 


on of the law cannot be injurious. But if, under colour of law, 


its preſcription is tranſgreſſed, it is the higheſt oppreſſion, as abuſ- 
ing the means of juſtice to quite contrary ends ; and therefore the 
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executers of decrees muſt be aware of their danger, whether in Per- 


ſonal or Real execution. Thus, as to perſonal in civil actions, if a 


Caption is iſſued, and put in execution, before the days of the charge 
are elapſed, or irregularly in any other reſpect, the meſſenger, and 
all 
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all concerned, are liable to the party in his damages, and in an a- 
mends for the affront, in the ſame manner, as if there had been no 
warrant. Thus likewiſe, the taking away the life of a malefactor, 


in purſuance of the ſentence of a proper court, is not only an act of 


neceflity, but of duty, and commendable, where the law requires 
it : but, if the executer vary from the judgment, as if the judgment 
be to be hanged, and he beheads the party, it is murther ; as alſo it 
is, if any other than the proper officer executes the ſentence *, And 
in real execution, if the regular method of poinding and diſtraining 
one's goods is not purſued, or if it is carried on before the days of 
charge are expired, or in any other irregular courſe, it is a ſpuilie. 
And in all caſes of execution upon decrees, if the legal procedure is 
not obſerved, the diligence is not only voided, but likewiſe the party 
who is in the wrong may generally be ſubjected to damages, and 
ſometimes to puniſhment, 


Bur, if the execution be purſuant to a lawful warrant, it is good, 
and the executer not liable to any cenſure on that head, tho' the ori- 
ginal ground of it be falſe ; as where horning proceeds on a forged 
bond, the meſſenger, ignorant of it, may lawfully poind thereon, 
or, if a caption ĩſſues, apprehend the party; the employer, in ſuch 
caſe, is only anſwerable. And which is of more importance, if an in- 
nocent perſon is condemned in a capital crime, the executer of the 
ſentence is not culpable. Thus the Lord Coke reports a caſe, where 
one, upon preſumptions, was indicted, found guilty, had 828 
and was hanged for the ſuppoſed murther of a perſon, who was af- 
terwards found to be ſtill alive“: on which occaſion, he wy a juſt 
caveat to judges, That they, in caſe of life, judge not too haſtily up- 
on bare preſumptions. 

Decrets, or any judicial ſteps, cannot be made on Holy days, 
and much leſs can execution proceed on them, or, in order thereto, 
Days, called Feriæ, or dies feriati in the civil law ©, are denomi- 
nated in our law Feriat-times*, f. e. days whereon it is not lawful to 
hold courts. They are either Religious, ſet apart for the divine ſer- 
vice, or Civil. The firſt is chiefly Sunday, in the civil law, called 
Dies dominicus e; after which example, and in the ſenſe of our hol 
religion, it is juſtly termed, with us, the Lord's-day, for the obſer- 
vation whereof, there is not only the apoſtolical practice, but like- 
wiſe divers conſtitutions by the Emperors to that purpoſe f: which 
enjoined, That no courts ſhould fit, nor any execution by the Preco, 


or meſſenger, proceed on that day. But tranſactions were expreſsly al- 


lowed, nor were contracts or bonds executed thereon annulleds, tho' 
ſuch ought to be foreborn in reverence to that day. In this reſpect, 
our law agrees in the main with the civil law ; fer, as we have di- 
vers ſtatutes for the obſervance of Sunday, and impoſing penalties 
upon offenders h, fo all executions upon it are void, but Contracts are 
not. Thus, an inhibition executed on a Sunday was found void i; but 
the objection to a bond, that it was ſigned on a Sunday, was repelled *, 


Wr have no other ſtated holy-days, whereof the obſervance is 
enjoined, on account of religion, beſides Sunday. As to other holy 


days, it may be doubted, If execution can lawfully proceed on them ; 


as 
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mas, or ſuch as Chriſtmas, and other ſolemn feſtivals or faſts devoted to religious 


other reputed 


holy days. 


5. The civil 


feriat time; 


Executions 
unlawful on 
faſt or 
thankſgiv- 
ing-days. 


ſervice, even in other proteſtant countries, ſaid to have been in ob- 
ſervance in the times of primitive Chriſtianity. I know of no pre- 
cedent annulling executions on ſuch days with us; but it is moſt ad- 
viſable, as it is moſt decent and ſafe, that the ſame be foreborn. 


Tux civil Feriæ, or Feriat-days among the Romans, were cer- 
tain days, chiefly in the time of harveſt, whereon no perſon, with- 
out his own conſent, could be ſued, that he might not be interrupt- 


ed in the neceſſary buſineſs of huſbandry in that ſeaſon *: but, in that 


period, citations might be given to a lawful * and things that 
could not eaſily admit of delay, might be expedited on ſuch feriat 
daysb. With us, the vacation- time of the court of ſeſſion is ſo cal- 


LI 
h. t. de ſeriis. 


b L. 1. 3,9. 
Bh. t. 


culated, as the huſbandmen may be at liberty to attend their labour ff. h 


in ſeed- time and harveſt, and not be diſtracted therefrom by any bu- 
ſineſs before that court: and in thoſe ſeaſons likewiſe, for the ſame 


teaſon, the court of exchequer does not fit. The court of juſticiary 


1. At com- 
mon law in 
perſonal ac- 
tions, execu- 
tion not com- 
petent, as to 
one's perſon 
or his lands, 
except in the 
caſe of lands 
deſcending 
to an heir. 


2. The per- 


ſon, goods 


and lands of 


the debtor, 
ſubjected by 
ſtatutes. 


plough) and a moiety of his lands, till the debt be levied. An E- 


may ſit at any time, the 3 of their buſineſs requiring diſpatch. 
Sheriffs and ſtewarts were formerly bound to obſerve the ſame vaca- 
tion- time with the court of ſeſſion, but of courſe obtained diſpenſa- 
tion from them, to hold their courts 20 days before the dowyn-ſittin 

of the ſeſſion, and after its riſing ; and now they may fit at all times, 
but generally ſurceaſe in ſeed-time and harveſt. And other inferior 
Judges are not under any reſtraint in that reſpect, as neither were bail- 


lies of regality, nor are baron-baillies. As to the days appointed by 


the government for faſts or thankſgivings, they are to be as religi- 
ouſly obſerved as Sunday, and whatever 1s unlawful on the one day, 
is, in my apprehenſion, ſo on the other, tho' the ſtatutory penalties 


impoſed, on the profanation of the Lord's-day, cannot obtain as to 
theſe holy days. | 


Obſervations on the Law of England in relation to the Premiſes. 


1 SHALL here touch upon the different kinds of execution by 
the law of England. Execution is juſtly called, by the Engliſh 
lawiers, The life of the law*, At common law, in perſonal actions, 


only the annual profits of the lands, as they aroſe, and the goods 


and chattels of the debtor were liable to execution; but neither his 
perſon or lands were affected by Recognizances, or Judgments for 
debt or damages, except in the caſe of the king. And, as to a com- 
mon perſon, in an action of debt againſt an heir, upon an obligation 
by his anceſtor, binding himſelf and his heirs, the law allowed the 


creditor execution againſt the lands deſcended, to anſwer his debt, 
for otherwiſe he would have been without remedy *. 


Bur, by ſubſequent acts of parliament *, for the ſecurity of mer- 
chants and encouragement of trade, not only the goods and perſon, 
but the land likewiſe of the debtor, in the caſe of Statutes-merchant 
or ſtaple, were ſubjected to the debt. And he who recovers a judg- 
ment, may have a writ called Elegit, on which the ſheriff ſhall de- 
liver to him all the chattels of the debtor (except his beaſts of the 
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legit is executed on goods, 3 appriſement of the ſame by a jury, 
and delivery thereof by the ſheriff to the party *. 

Ir a judgment was given againſt a defendant, who died before exe- 
cution ſued, his heir within age, he is not liable to execution durin 


his minority, but the ſame is ſtayed till he is of age, as I have obſery- 
ed more at large in another place“. 


Capias ad ſatisfaciendum lay not at common law, except at the ſuit 
of the king, as juſt ſaid ; but, by ſpecial ſtatutes, was extended to 
common perſons . Fieri facias, and Levari facias, are judicial writs 
at common law. In executing the firſt, which is to the ſame effect 
with our poindings on decrees in perſonal actions, the goods and chat- 


tels of the debtor are diſtrained, but his wearing apparel is except- 


ed. By the other, the ſheriff levies the debt out of the rents and 


profits of the lands. Haber: facias Fan, et poſſeſſionem, lies for the 


ſeiſin and poſſeſſion of lands in real actions *. 


Wur one has a Judgment, he has it in his election to ſue out ſuch 
execution as he pleaſes; but regularly he cannot take out two diffe- 
rent exccutions, nor a ſecond of the ſame nature, unleſs on failure 
of ſatisfaction upon the firſt. But on a ſtatute-merchant or ſtaple, or 
recognizances of the nature of a ſtatute-ſtaple, both body, goods and 
lands of the debtor being liable, by the acts of parliament that cre- 


ate theſe ſecurities, the Connuſee may take execution againſt all of 
them at once, or at different times *. | 


Or old, if a perſon, taken on a Capias ad ſatisfaciendum, died in 


execution, the plaintiff had no farther remedy; becauſe he determined 
his choice by this kind of execution; but this was remedied by ſta- 
tute f, If a man has judgment in debt againſt two, he muſt take out 
joint execution againſt both, and cannot take a. Capras againſt the 
one, and an Elegit againſt the other; but if one of them dies, a Scire 
factas lies againſt the other alone. Execution may be taken out a- 
gainſt the heir as to the lands that deſcend to him; but his body is 


protected. And a fieri facias lies as to the goods in the hands of the 


executor or adminiſtrator 8s. 


Lanps are bound in a judgment, from the time of its being a- 
warded ; and as to ſtatutes-merchant and ſtaple, and recognizances 
from the time of entring into them; ſo that execution may be of 
thoſe, tho' the party aliens them bona fide before execution ſued out. 
And, by ſtatute, a writ of fier: facias, or other writ of execution, 
ſhall bind the property of the goods of him againſt whom ſuch writ 
is iſſued, only from the time it ſhall be delivered to the ſheriff, who, 
upon receipt thereof, ſhall indorſe, on the back of it, the da 
that he receives the ſame". But this ſtatute does not concern the 
king, and conſequently his execution of goods relates to the time of 
awarding thereof, wiz. the Teſte of the writ, as it was in the caſc 
of common perſons before the ſtatute i. 
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Ir the king's debt be prior on record, it binds the lands of the debt- 
or, into whoſe hands ſoever they come. If it is not of record, it 
binds the lands likewiſe, from the time it is entered into, by force of 
the ſtatute * ; ſo always that the king's ſuit be taken and commenced, 


or proceſs awarded for the ſaid debt at his ſuit, before any judgment 


ven for the other perſon. I have ſpoken at large concerning the 
Fing's prerogative, as to execution, in another place. 


Ir execution is not ſued within year and day after judgment, ei- 
ther in real or perſonal actions, a Scire factas muſt ifſue to revive the 
judgment, that the defendant may ſhew cauſe why execution ſhall 
not enſue*, 9 


Ir is a general rule, That the ſheriff cannot break open the door 
of a dwelling-houſe, which is one's caſtle; but he may as to out- 
houſes, as barns, &@c. And when he is once In, he may break open the 
doors of chambers, or break up trunks, to complete his executi- 
on. At the ſuit of the king, he may break open the door of a dwell- 
ing-houſe “. 


Ir the debtor, in execution, is reſcued, the creditor may bring an 
action upon the caſe againſt the reſcuer for his debt, or the ſheriff 
may bring ſuch action, becauſe he is liable over for the debt *. 


PAYMENT to a ſheriff or bailiff, upon fier: facias, is a good plea 
becauſe he hath authority to levy the debt : but he has no power to 
receive payment in a capras ; for he has only power to take the debt- 
or's body, but not his money ; and ſuch payment to the ſheriff ſhall 


be no plea, unleſs he pay it over to the plaintiff, 


No remedy lies againſt the ſheriff, in reſpect to the ſale of goods, 
upon a ſeri facias, as under the value; and if the decree whereupon 
ſuch execution proceeds is reverſed, the party ſhall not have the 
goods, but only the money at which the goods were appriſed b. 


T IT. XLII. 
Competition. 


ILIGENCES, and the ſeveral means of execution upon de- 
crees, being thus explained, I ſhall ſubjoin ſome few obſerva- 


affected by divers perſons ; till the event of which, the execution muſt 
be delayed, or by which That already uſed may be made void. I 
have already diſcourſed upon the competition among arreſters, and 
between them and affſignies*, and That among donatars of ſingle and 
liferent-eſcheat, and with voluntary rights“, which I ſhall not re- 
ſume. 


SOMETIMES competitions happen between poindings and arreſt- 


fore decree of ments. The rule of preference is, That if the poinding proceed þo- 


forthcoming 


na fide before decree of forthcoming, it is effectual, and gives pre- 
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ference on the 
the ſame ; for an arreſtment only ſecures the ſubjects againſt volun- 
tary deeds, either by the common debtor, or the perſon in whoſe 
hands it is laid; but cannot ſtop the carrying them off by legal dili- 
gence firſt completed. But if the poſſeſſor, in whoſe hands the ar- 
reſtment was made, collude with the poinder, he may ſtill be liable 
to the arreſter, or the poinder ſhall be bound to reſtore the ſame to 
him *. For Colluſion, which is a fraudulent act in the poſſeſſor or 
debtor, has always the effe& to bar the preference thereby intend- 
ed to one of the competitors. Or, if the poinding proceed after de- 
cree of forthcoming, the arreſter is preferable ; for ſuch decree, p- 
ſo jure, transfers the property from the common debtor to him, which 
therefore could not be affected by the poinding. 
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AmoxGsT perſonal rights there is generally no preference from 
their dates, but only according to the diligences affecting the ſubjects 
of the debtor. However, I have formerly ſhown that ſome debts are 
privileged by the right of hypothec *, and others upon the executo- 
ry of the debtor deceaſed ©; all theſe are preferable to the diligences 
of other creditors affecting the moveables. And there is a privilege 
granted by the late ſtatute, eſtabliſhing a fund for a proviſion to the 
wives and children of the miniſters of the church of Scotland, That 
the annual rates, and other ſums to which the miniſters are liable 
purſuant thereto, ſhall be preferable to all their other debts upon 
their whole perſonal eſtate, and likewiſe upon the ann. The fa- 
vour of the caſe, to ſave the common fund for the pious uſes to 
which it is deſtinated, procured this indulgence of the law. 


Ix a competition between the creditors of an inſtitute in a move- 
able bond, and thoſe of a ſubſtitute therein, as where it is Payable to 
one, he being in life, and, failing of him by deceaſe, to another, there 
is no doubt but the creditors of the inſtitute, or the perſon firſt men- 
tioned, are preferable ; and in caſe of the death of both, the executors- 
creditors of the inſtitute will have the preference, as the court of ſeſſi- 
on moſt juſtly found * ; becauſe truly the bond is his, and nothing be- 
longs to the ſubſtitute but what remains free. But the obſerver is un- 
doubtedly in a miſtake, when he ſuggeſts that this preference was giv- 
en on the act 1661, which Prefers the diligence of the creditors of a 
perſon deceaſed, uſed within three years of his death, to that of the cre- 
ditors of his heir; for that ſtatute plainly concerns heritable ſubjects on- 
ly, and Heirs properly ſo termed, as is obvious at firſt fight. The inac- 
curacy in reporting deciſions is moſt dangerous; for a judgment may 
be right, and yet repreſented as founded on a wrong principle, and fo 
lead unwary people into fatal errors. As in the preſent caſe, one who 
relied upon the deciſion juſt referred to, as exhibited by the reporter, 
ſhall take it as a Precedent for preferring executors creditors of the de- 
ceaſed upon his moveables, uſing diligence in three years after his 


. death, to the creditors of his next of kin, confirming the ſame as if they 


had been creditors to the deceaſed; whereas the preference is expreſsly 
limited to year and day, by the ſtatute authoriſing ſuch confirmation f. 


IT may happen that one of the competitors lives in England, and 


perhaps is poſſeſſed of the bond which is the ſubje& of controverſy ; 
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tors lives in how ſhall the matter be ordered if he do not appear? For example, one 
— ts his bond to a gentleman in England, who aſſigns it to another 
g * there, and the debtor comes and reſides here. The aſſign- 

ment is intimated to him, and arreſtment is likewiſe laid in his hands 

at the inſtance of another, and he purſues a forthcoming here againſt 

the debtor, who raiſes a multi le-poinding, and therein calls the aſ- 

ſignee, at the market-croſs of Edinburgh, pier and ſhore of Leith, 

which is the proper way for fiſting 1 10 out of the kingdom, as 

England is ſtill held as to judicial proceedings. The aſſignee, who is 

poſſeſt of the bond, does not appear, and therefore decree goes againſt 

the debtor to pay the ſum to the arreſter. Payment on fach decree 

would fully exoner the debtor before our courts; but then he would 

be liable to attachment upon his bond when he went to England. 
Wherefore I ſhould humbly think that, in ſuch caſe, he could not 

be decreed to pay to the arreſter, otherwiſe than upon getting up his 


bond, which could not be eafily obtained. It were to be wiſhed, 


that judgments in North-Britain ſhould be regarded in South-Britain, 

and execution be competent on the ſame There as in this country; 
and on the contrary, as is the caſe in the ſeveral provinces of Hol- 
land, who have each independent juriſdictions of the other . But 
ſuch expedient would require an act of parliament. The conſequence 
of which ſalutary regulation would likewiſe be, that Malefattors, 
baniſhed to the Plantations by our courts here, could not avoid the 
ſentence by reſorting to England, as they generally do, and on the 
contrary ; to the prejudice of the public, and the diſparagement of 
the execution of the law in both countries. 


5.Competiti- CoMPETITIONS about moveables, for the moſt part, come in b 
ons about the poſſeſſors of the goods affected by ſeveral creditors ; or the debt- 


moveables 


moſtly come Ors to the common debtor doubly diſtreſſed their raiſing mnltiple- | 


in by multi- poindings, and calling all parties concerned, to debate their prefer- 


1 ences, as juſt hinted. But there ſometimes ariſes a competition by 


ties compear- parties compearing for their Intereſts, in an action at the ſuit of an- 
os Yor bong other, concerning the ſubjects in queſtion, who may produce their 
other ſuits, Intereſts, and claim preference as if there was a ſuit at their own in- 

ſtance. This is admitted to prevent multiplicity of actions, and for 


diſpatch of juſtice. 


6. Competiti- CoMPETITION likewiſe, concerning heritable rights, takes riſe 


ing heritable Often from multiple-poindings raiſed in the name of tenants, or up- 


rights like- on aCtions of mails and duties againſt them. It is to be obſerved, 
wiſetakesriſe that the tenants, or any other in whoſe name a multiple-poinding is 
often from l X a . 

multiple- raiſed, cannot hinder their names to be uſed, or defeat ſuch action 
— 1 by refuſing their concurrence, or diſclaiming the ſuit; becauſe the 


the purſiers parties have an intereſt to bring on the competition in that manner, 


claim ſuch from which they cannot be excluded; nor can the purſuers, whoſe 


ves names are uſed in the multiple-poinding, be prejudiced by ſuch acti- 
without their On; for it concludes only That they may be liable in once and ſingle 
conſent, ayment to him who ſhall be found to es beſt right to what is tru- 

due. But the moſt notable competition occurs in the ranking 
and fale of bankrupt eſtates ; in which the following general rules 


take place, 


Is 


* Voet, de 
ſtat, < x2, 16. 


> 


a 1693. 
c. 19. 
„Reg. 54 
de reg. j uris 
in to. 


4B. 2. tit. 3. 
946, &c. 


ap, 1661. 
C. 24. 


© ſune 16. 
1674.Brown. 


p. 1661. 
C. 62. 
P. 1672. 
c. 19. 


4 D. Acts 62. 
et 19. 


bDd, Acts 62. 
et 19. 


Tir. XLIII. Competition. 37 


In heritable rights by infeftment, the preference regularly is de- 
termined according to the priority of the regiſtration of the reſpective 
ſeiſins ; ſo that the rule in the canon law, Qi prior eſt tempore po- 
tior eft jure d, here obtains. But, if the right is to be holden of the 
granter's ſuperior alone, the date of the charter of confirmation, and 
not of the Rib or regiſtration of it, is regarded, for till then there 
is no complete infeftment ; but, if the confirmation 1s of a ſeiſin To be 
taken on ſuch a right, the date of the regiſtration of the ſeiſin is the 
rule, as in other caſes; for the right is completed by ſuch ſeiſin and 
preceeding confirmation, as I have obſerved more at large elſewhere s. 
There are three exceptions from the above rule, namely, 1. That 


any infeftment upon a right granted by the heir, within one year 


after his predeceſſor's death, muſt yield preference to an infeftment, 
tho' ſubſequent, taken by any of the creditors of the deceaſed withig 
that time, by expreſs ſtatute . 2. A prior infeftment, without a pro- 
greſs from the fin or common author, will not give the preference, 
in competition with an infeftment on a later title, on which the par- 
ty is in poſſeſſion ; becauſe ſuch prior infeftment does not inſtruct a 
right to the ſubject, and could only be a title for the poſitive preſcrip- 
tion*. 3. Infeftment, taken on a general adjudication, cannot be re- 
garded in a queſtion with any other adjudication, whereon a prior 
charge was given to the ſuperior to grant infeftment ; ſuch charge 
being declared, by ſtatute, equivalent to infeftment, in competition 
among them*, And this leads me to conſider the competition a- 
mong adjudgers. 


Tut rule of preference among adjudgers is, That all general ad- 
judications before, or within year and day after that which is firſt 
made effectual by infeftment, or charge againſt the Superior, come in 
part paſſu with it, as if one adjudication had been led for all s. Or, 
in caſe the debtor's right was only perſonal, All adjudications, within 
year and day of the date of the firſt, come in equally, ſince it cannot 
be made effectual in manner above, no infeftment having been in 
the debtor's perſon. . After expiration of the year and day, all ſub- 
ſequent adjudications are preferred, according to their reſpective dates, 
as was the general rule before the act 1661. This rule takes no 
place in ſpecial adjudications, nor can I ſee how two ſpecial adjudi- 


cations, of the ſame ſubject, can happen; becauſe ſuch adjudication, 


as an incumbrance, muſt be purged, before a progreſs of the ſame 
lands, in order to a ſecond, can . tendered to the creditor next ad- 
judging. 


Bor the above rule of preference, among general adjudications, 
admits likewiſe of three exceptions; for, 1. Adjudications on deb:ta 


Jundi, as bygone annualrents conſtituted by infeftment, or other real 


debts, are preferred according to the prevalence of the rights where- 
by they are due, and do not admit adjudications on perſonal debts to 
come 1n with them®. 2. An adjudication at the ſuit of a creditor of 
a diſponer, with whoſe debt the diſpoſition is ſpecially burthened, 
1s drawn back to the date of the infeftment on the diſpoſition, and 
thereby is preferable to all the adjudications on the debts of the diſ- 
ponee, tho' within year and day of it; and, for the ſame reaſon, if 


adjudications are ſeyerally led on ſuch debts, at the inſtance of divers 
Vor. III. | creditors 
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creditors of the diſponer, they muſt all come in pari paſſu; for they 
are drawn back to the date of the infeftment on the diſpoſition, 
whereby they are all rendered real. But, if the diſpoſition is only 
with the burthen of the diſponer's debts in general, tho', in a real- 
izing form of 1 it imports no more than a perſonal obliga- 
tion upon the diſponee to pay them; and therefore adjudications a- 

inſt him for the ſame are only preferable with his other creditors, 
according to the above rule, as to theſe within year and day of the 
firſt effectual one, in the ſame manner as if they had been 3 
ly the diſponee's proper debts. I have diſcourſed fully of ſuch ge- 
neral burthens in another place. 3. Adjudications on debts of a 
perſon deceaſed, made effectual within three years of his death, are 
preferable to the adjudications for the heir's debts, tho' within year 
and day of them, by ſpecial ſtatute *, as I have obſerved at large elſe- 
where ©, 75 | | | 


Ix competitions between a voluntary right and an adjudication, If 
the right was prior to the citation in the adjudication, infeftment 
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C 127. 


bP, 1661. 
c. 24. 

B. 3. tit. 5. 
867. 


upon it will be preferred, tho taken after a charge given to the ſu- 


perior, which is only equivalent to infeftment, in competition among 
adjudgers. If the voluntary right is 18 after citation in the 
adjudication, the adjudger will be preferable, if he was neither ne- 
gligent in proſecuting his action, or, after decree of adjudication, in 
making the ſame effectual by infeftment or charge, or attaining poſ- 
ſeſſion thereon: but, if the creditor was negligent in the premiſes, 
the infeftment upon the voluntary right will be effectual, tho grant- 
ed after ſuch decree of adjudication, which had lain dormant 5; for 
ura vigilantibus ſubveniunt, The law gives its aid to the vigilant. It 
is in the arbitriment of the court of ſeſſion, how long forbearance 
ſhall, in ſuch caſe, be eſteemed Negligence to the above effect. 


Ir one of the competitors have an inhibition, or other ground of 
reduction againſt any of the reſt, he will be ranked as if no ſuch 
reducible right were in the field, fo as he may neither receive bene- 
fit, nor ſuffer loſs thereby, as was obſerved upon inhibitions* ; and, 
in all competitions, there are mutual reductions implied, ſo that there 
needs no ſummons for that effect. 


A CREDITOR-ADJUDGER in a ranking is ſtated for his whole ac- 
cumulate ſum, tho' he has affected other ſubjects for his payment, 
or even got partial payments, till his whole debt is fatisfied; becauſe 
he has the bankrupt eſtate ſubje& to him for his whole debt ; and 
the claſſing him for the whole is only to that effect, and not to pro- 
cure him double payment f. N 


Ir any creditor is not ranked according to his due courſe of pre- 
ference, or if his intereſt is intirely neglected, he may get the mat- 
ter afterwards rectified in a reduction; unleſs the point was con- 
teſted and over- ruled againſt him. This indulgence is allowed, be- 
cauſe frequently the ſchemes and minutes of ranking are made up by 
the managers of the ſuit, without the advertancy of any particular 
creditor or his doer. Wherefore, in judging if a decree of ranking is 
in foro, the caſe of every creditor muſt be conſidered; for it may be 
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in fora as to ſome, and not as to others; and a decree of ranking in- 


| Cludes a decree as to every creditor whole intereſt is produced, or who 


is called or compearing therein. In a reduction of a decree of rank- 
ing, the purſuer muſt ſatisfy the production by extraQiing it, or ſuch 
part of it as he conceives is to his prejudice ; for tis preſumed, that 
all the creditors are ſufficiently certiorated to compear and produce 
their intereſts ; and, if they do not, or neglect to inſiſt for their due 
courſe of preference, tis their own fault, and muſt not turn to the 
prejudice of the other creditors *. 


I nave taken notice in the fore-quoted place b, of ſeveral caſes of 


competitions between inhibiters, and other creditors who had affect- 
ed the debtor's lands, which I ſhall not repeat. But there latel 

happened a caſe, pretty nice upon that head, worth the obſerving. 
There was an infeftment of annualrent in the perſon of Cockburn of 
Langton, whereupon very many years bygone arrears were due; one 
of his creditors had inhibited him, and thereafter he conveyed to 
another of them all theſe bygone annualrents which had incurred 
before the inhibition. It was contended for the inhibiter, That this 
voluntary right muſt be cut off, as falling under the inhibition ; for 
that theſe bygones were a burthen upon the lands, and behoved to 


follow the infeftment of annualrent, which undoubtedly could not 


have been alienated in prejudice of the inhibiter ; and it was ſaid, 
that an adjudication of the annualrent would carry all bygones not 
diſcharged. On the other hand, it was pleaded, that theſe bygones 
could not fall under the inhibition, more than the. rents of lands 
which, tho' extant, and in medio, are only carried from the date of 
the decree of reduction upon the inhibition ©; for, tho' they were 
debita fundi, ſo as a real action of poinding the ground could proceed 
for the ſame; yet, in another view, they were only perſonal debts 
due to the creditor, who might, for certain, uplift and diſcharge 
them, notwithſtanding the inhibition, And it was contended, that 
the adjudication of an annualrent could carry only ſuch as fall due 
after the adjudication, juſt as in the caſe of lands; and accordingly 
the court of ſeſſion, upon hearing the caſe argued at the bar, prefer- 
red the voluntary right. The ſtile of letters of inhibition was much 
urged, for that none of the particulars therein mentioned, which 
the debtor is prohibited to alien, can extend to nomina, or debts due 
to the party, Fer which reaſon neither bonds ſecluding executors, 
nor heritable bonds, with clauſes of infeftment, before infeftment 
roceeded, fall under them; tho' a diſpoſition of lands, even without 
infeftment, is affected by an inhibition. And the great inconvenien- 
cies that would follow from a contrary deciſion were much inſiſted 
on, it r b always held, that not only the ſpecies of move- 
ables, but likewiſe the Cee of debita fundi, as feu- duties, &c; 
that fall to executors, might be freely diſpoſed of by the proprietor, 
notwithſtanding inhibitions uſed againſt him. 


IT may happen, that after infeftment upon an adjudication, where- 
by it becomes the firſt effectual one, an infeftment of annualrent, or 
other real right is granted, but before the other adjudications which 
come in pars paſſu within year and day of the firſt, the queſtion is, 
How they ſhall be ranked ? It appears from what is above, that the 
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rule of preference muſt be, That the voluntary right, in being rank- 
ed with the firſt adjudger, muſt carry the whole reverſion, with the 
burthen of that adjudger's debt, without regard to the reſt who are 
poſterior, and could carry no more, than what remained after ſatiſ- 
fying the prior infeftment —_ the voluntary right. But the firſt 
3 cannot profit by the intervention of the voluntary right; 
therefore, in ranking with the other adjudgers, he muſt communi- 
cate to them the benefit of the overplus, vig. ſo much as he had 
drawn in competition with the voluntary right, more than he would, 
if no ſuch right was in the field; becauſe they are pari paſſu with 
him, and, in a queſtion with them, he can draw no more than his 
proportion. 


Wurxx one has only an heritable right without infeftment, it had 


been adjudged, that the firſt voluntary or judicial conveyance from 
him was preferable, tho infeftment ſhould be taken on the ſecond, 
and none upon the firſt ; on this ground, That the firſt conveyance di- 
veſted the author of his perſonal right. But it hath been fince moſt 
juſtly ſettled otherwiſe, viz. That the firſt infeftment upon the re- 
moter author's right ſhould give the preference to the ſecond diſpo- 


nee, as I have ſhown at large elſewhere “. 


1.A prior in- 
cumbrancer, 
buying in a 
third incum- 
brance, holds 
the lands a- 


gainſt the ſe- pO 


cond, till 
both are paid, 


unleſs he had 


notice of the 
ſecond. 


Obſervations on the Law of England, in relation to the Premiſes. 


THE recording of feoffments, and other deeds and ſettlements 
affecting lands, for notification of the ſame to the perſons intending 
to purchaſe or lend their money thereon, not being eſtabliſhed uni- 
verſally in England, (as happily it is with us) it is frequently of im- 

rtance, Whether Notice was given of an incumbrance lying upon 
the land to the 
or other ſecurity thereon for the ſame, that may create a Lien upon 
the lands ; or to a purchaſer of incumbrances lying upon the ſame : 
thus a prior incumbrancer, by mortgage, buying in a third incum- 
brance, is intitled to hold the land againſt a ſecond mortgagee, till 
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99. 


rſon who lends his money, and takes a Mortgage, 


the debt due upon both is paid; but, if notice was given to him of 


the ſecond mortgage, before his purchaſe of the third, the privilege 
of holding the poſſeſſion, till the third is ſatisfied, ſhall not be al- 
lowed. The ſame law obtains, wherg a third incumbrancer buys 
in the firſt, he ſhall hold the lands againſt the ſecond, till he is paid 


What is due upon both, unleſs he had notice of the ſecond, before he 


2. How far © 
1 | pay rn 


of an incum- 
brance, who 
was not con- 
cerned with 

the lands be- 
fore, prefer - 
able. 


or his heir ſhall pay the whole debt, without any abatement. 


lent his money upon the third *, | 


Bur the court of chancery never protects purchaſers of prior in- 
cumbrances, but only where they have been concerned with the 
land before, for a valuable conſideration. Thus, if an heir, or any 
other buy in an incumbrance, he ſhall not be allowed, againſt a 
purchaſer, any more than he paid for it: and, in a queſtion with 
ſubſequent incumbrancers, the purchaſer of a prior mortgage, who 
was not concerned with the land before, for a valuable conſiderati- 
on, ſhall only be allowed what he paid for the ſame, but the debtor 
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A Man is bound, in a ſtatute-merchant, or ſtaple, to another, 
and thereafter borrows a ſum of money, and therewith purchaſes 
lands, which he aſſures to the lender, the creditor who has the 
ſtatute extends the land, he ſhall be preferred thereon to the lend- 
er, with whoſe money it was bought; becauſe of his * of 
right in law]; fince, by a ſtatute, not only the land which the 1 
ty then has, but likewiſe what he ſhall thereafter purchaſe, is affect - 
ed with a real Lien, and liable to be extended ; and the party with 
whoſe money the land was purchaſed was not found intitled to any 
relief in chancery *. 


A JupomenT, whether by confeſſion or otherwiſe, cannot affect 
the lands in mortgage before the judgment was awarded ; for a judg- 
ment is only a general ſecurity, and not a ſpecific lien upon the 


| lands 


Ti T. XV. 
Reftraints upon groundleſs or calumnious Suits and Pleas, 


UDICIAL Proceedings are introduced as means to procure juſ- 
J tice before courts of judicature ; and therefore, when the vene- 
rable names of law and juſtice are uſed as an handle to the diſturbance 
and hinderance of common right, the offenders.ought to be ſeverely 
puniſhed. The Emperor Juſtinian has a whole title on this ſubject, 
De para temere litigantium *, viz. On the penalties impoſed on litigi- 
ous perſons. And I ſhall here take notice of thoſe, and other reſtraints 
on calumnious ſuits and pleas ; and ſhew that, notwithſtanding the 
multiplicity of actions and prom. the law is far from encouraging 
vexatioys wranglings. The lawier Ulpian gives his judgment, That 
Verecunda cogitatio ejus qui lites execratur non eſt vituperanda ®, i. e. A 
modeſt averſion to law-ſuits is not blame-worthy, but commendable ; 
and in many inſtances the Roman Pretor refuſed his extraordinary 
remedy of reſtitution In integrum. Hence it is ſaid, De minimis non 
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4. Competi- 
tion between 
a mortgagee 
and judg- 
ment · credi- 
tor. ; 


1. Vexatious 
or calumni- 
ous ſuits diſ- 
couraged by 
the civil law; 
and more ſo 
by the rules 
of the pol pel ; 
and reſtrain- 
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law. 


curat prætor ©, And the Divine Lawgiver counſels us to part with 


our right in things of trivial value, rather than enter into a law-ſuit 


about them“. And both the civil law and ours reſtrain vexatious liti- 
gations, divers ways. 


Axp firſt, an oath of Calumny may be exacted from the purſuer 
or his advocate, That he has juſt ground to believe the action is well 
founded; or from the defender, That he believes the fact laid in his 
defence is true. We have the form of it in our old ſtatute e, and 
which is conform to the preſcription of the civil law f, I have ſpok- 


en of this oath elſewhere 8, and ſhall add but little here. 


Tx1s oath of calumny may be given by both parties, in reſpect to 
the juſtice of the cauſe, and defence, with a good conſcience ; for tho' 
it is impoſſible that they can be both well founded in juſtice, yet the 
point of law may be ſo doubtful, and the fact uncertain till the proof 
is brought, that each may truly believe he is in the right, and has a 
probable ground on his part; for this is only an oath of credulity. 
And, fince the judges are divided in their opinions in ſome caſes, the 

Vor. III. L | parties 
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parties and their lawiers may be allowed to differ likewiſe ; ſo that 
whatever 1s the event of the cauſe, neither of them can be charged 


with perjury, if they truly believed what they ſwore. 


'4. What if 
he defender 
unjuſtly de- 
nied the 


9. The party 
calumnious 
or litigious 
is ſubjected 
to the other's 
expences, or 
colts of ſuit ; 
and ſome- 
times to a 
farther ſum, 
more eſpeci- 
ally in ſuſ- 
penſions. 


In the next place, by the civil law, in divers actions, the defender 
who unjuſtly denied the charge againſt him was liable to the double, 
and ſometimes the treble of the purſuer's claim *. After this example 
it is provided, by the rules of court with us, That if a defender, in a 

roceſs of count and reckoning, knowingly omit, in the charge given 
in by him againſt himſelf, any part thereof ; or, if he wilfully conceal 
any part of his intromiſſions, he ſhall be decreed in the double of 
what ſhall be found fo omitted“. 1 | 


AND, which concerns all cauſes, we have divers ſtatutes ſubjecting 
the party who is calumnious or litigious, in the expences or coſts of 
ſuit to the other who prevails ; and, if the caſe requires it, in a far- 
ther ſum, in name of penalty, to be difpoſed of by the court*. This 
is conform to the proviſion in the civil law, by which the judge 
might impoſe a fine to the fisk, beyond the expences, to the amount 
of a tenth part of the coſts, Si ad hoc partis impudentia eum permove- 
rit, as the Emperor ſpeaks *; or, in the terms of our old ſtatute laſt 
referred to, 1f the party was an ob/tinate and malicious pleyer. And more 
eſpecially expences, or coſts of ſuit, are to be given in Suſpenſions ca- 
lumniouſly raiſed, whereby ſummary diligence is ſtayed ; and there- 
fore it is ſpecially provided, That, in ſuch caſe, the lords of ſeſſion 


| ſhall decree for the whole charges; damages and expences, that the 
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9 


charger ſhall depoſe was expended or ſuſtained by him in diſcuſſing 
the ſuſpenſion, without any eaſe or defalcation; and That, if the 
charger ſhall be found to have been calumnious or malicious, the ſuſ- 
pender ſhall have the ſame juſtice * This likewiſe is after the ex- 


ample of the Emperor Juſtinian, who enjoined, That where the par- 


ty entitled to coſts depoſed thereon, it ſhould not be in the power of 
the judge to tax them lower, Ne videatur clementior lege, That he 
might not aſſume to be more merciful than the law *, 


Tux above, and other ſtatutes, ſubject the party who loſes the 
cauſe Simply in coſts to the gainer ; but theſe muit be underſtood on- 


ly to take place where the party is found to have been litigious or 


calumnious. For it may often happen that one loſes a ſuit, for which 
he had moſt probable grounds to prevail in; in which caſe the expen- 
ces on both ſides muſt compenſate each other; ſince it is not reaſon- 
able that one, who has a probable ground of action or defence, ſhould 
be farther ſubjected than to the loſs of the cauſe. This was likewiſe 
the dictate of the civil law; the judge was not to give expences, if he 
found the party that ſuccumbed not calumnious, but litigating in a 


doubtful caſe ; Si judex inventet eum non calumniatorem, ſed de re du- 
bia litigantem ille impenſarum condemnationem evitabit® ; which fre- 


quently happens before all courts of juſtice. However, the oath of 
calumny does not ſave the party who gives it from coſts ; for his er- 
roneous belief cannot-work prejudice to the other, who has incurred 


damages and expences by a groundleſs ſuit or defence. 
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Turxx are other proviſions in our law to prevent vexatious or ma- 
proſecutions. I have obſerved, in another place, That 
members of any court are diſcharged to buy pleas, or depending ſuits, 
on pain of deprivation *; and that the members of the college of juſ- 
tice in particular are under a | > np in that reſpect. As likewiſe 
That rights, purchaſed 4 Qors on ſequeſtred eſtates, are void, 
and the debt holden as diſcharged *, And That all advocates, or other 
retainers to the court, are prohibited to make any corrupt bargain 
with the client, for a proportion of the ſubje& in ſuit; termed Pac- 
tum de quota litts : all ſuch compacts are declared void ©. The advo- 
cate who is guilty of it is juſtly puniſhable, for diſhonouring his cha- 
racer and office by ſuch infamous practice. And, according to the 
ſanction of the civil law, it inferred a fprfeiture of his office“; which, 
I doubt not but the court may inflift in ſuch caſe, if they fee cauſe. 


To reſtrain people from infiſting on calumnious pleas, the civil 
law charged with Infamy defenders who were convicted of fraud in 
ſome civil caſes : thus perſons ſo condemned, in actions at the minor's 
inſtance, againſt his tutors or curators ;. of at the ſuit of parties againſt 


their mandataries, depoſitaries or partners, were ſubjected to infamy *; 


in the firſt, becauſe the guardian incurs the breach of his office, as 
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* 


8. In what 
civil caſes 
does judg- 
ment againſt 
defenders in- 


fer inſamy. 


well as injuſtice; and in the reſt, to injuſtice is joined a breach of truſt 


and confidence. But with us, in ſuch caſes, infamy is not the con- 
ſequence of the judgment; unleſs the court of ſeſſion, on extraordi- 
nary occaſions, expreſsly impoſe it, and which is likewiſe the law 
in other countriesf, But fraudulent bankrupts, and granters of double 
rights, are, by expreſs ſtatutes, declared infamouss: ſo that the ſimple 


judgment, finding ſuch to be the caſe, infers infamy againſt them. 


By the law of England, there were no coſts at common law. If 
the plaintiff did not prevail, he was amerced, Pro falſo clamore ; if he 


did prevail, the defendant was In miſericordia, or liable to an a- 


mercement, at the arbitrement of the court, for his unjuſt detention 
of the plaintiff's right; but they were not puniſhed, Pro expenſa litis, 
under that head", But thereafter coſts were given, by ſtatute of Glou- 
ceſter , in all real actions, in which there were damages at common 
law, and alſo in all perſonal actions: for even in an action of debt 
damages are given for the unjuſt detention ł. = 


Ix order to reſtrain vexatious Delators, a Common Informer, in a 
Popular action, can in no caſe recover coſts, unleſs they be expreſsly 
given by the ſtatute enacting the penalty; for the ſtatute of Glouce- 
iter gives only the plaintiff coſts where damages are due, which is not 
the caſe of common informers. But, in an action competent to the 
party aggrieved, on a ſtatute, for a certain penalty given him by ſuch 
ſtatute, the plaintiff is within the ſtatute of Glouceſter, and ſhall re- 


cover colts ; becauſe ſuch penalty is intended by way of recompence 
for damages, by the offence prohibited l. 


THERE is a ſpecial ſtatute which gives coſts againſt informers m; 
but it extends only to common informers, who are to have the whole 
benefit of the penalty, and does not take place where the penalty is 
given to the party aggrieved, or where part is given to che King, and 


part 
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to him who ſhall ſue for the ſame *. This rule, touching coſts 
in popular actions, would ſeem to take place before the courts in 
Scotland, when ſuch proſecutions happen there, upon Britiſh penal 
ſtatutes extending to this country ; which cannot have different in- 
terpretation in one part of the United Kingdom from what they have 
in the other. . 


Ao the Romans, one who accuſed another of a crime behov- 
ed, before he was heard, Inſcribere in crimen, viz. by a ſolemn deed, 
ſubje& himſelf, in caſe of the party's acquital, to the ſame puniſh- | 


ment that he would have been liable to upon a convictionꝰ. This * Tit. c. de 


was the caſe with us of old as to treaſon, viz. That where one ac- 
cuſed another calumniouſly of that crime, if the party was acquitted, 
the calumnious accuſer incurred the pains of treaſon . In other caſ- 
es of malicious accuſations with us, there is no doubt, but the unjuſt 
purſuers will be liable to the damages of the parties aggrieved, and to 
puniſhment according to the demerit of the offences, at the diſcre- 
tion of the court; to all which the informer is liable, if the king's 
advocate is the only purſuer, and which is warranted by expreſs 


ſtatutes . 


Trvs the law checks and diſcourages calumnious or groundleſs 
ſuits. And the deſign of this treatiſe is to ſhew people how far their 
claims are founded in law, That they may not involve themſelves and 
others in frivolous or groundleſs wranglings, to their own and their 
neighbour's diſturbance ; and that they — know That the law ts 
good, if they uſe it lawfully, according to the dictate of the great 


apoſtle *. 
TIT. N. 7's | 
Rules of the Civil Law, illuſtrated and adapted to the Law of Scotland. 


HE Emperor Juſtinian concludes his Digeſts with a large col- 
lection of rules of the old civil law. And ſince, as was obſerv- 

ed in the entry to this work, the civil law is the principal ſource of 
the law of Scotland, it cannot be doubted but many of theſe are adopt- 
ed into it; and therefore this performance might juſtly be thought 
defective, if they were wholly omitted. It would however require a 
large Volume to explain and diſculs all thoſe rules; and it were to 
reſume a great part of the foregoing treatiſe, ſince many of them 
have already been applied in diſcourſing upon the ſubjects to which 
they relate. And therefore I ſhall, in this title, only take into conſi- 
deration ſuch of them as tend to illuſtrate our law: but upon which 
there had not occurred any occaſion formerly to touch, or at leaſt 
fully to diſcuſs the ſame. Wherefore, as this title ſhall be a conclu- 
ſion to the whole work, ſo it will be ſuppletory to it. I ſhall ſet 
down the law as it ſtands in the text, and oppoſite to it the tranſla- 
tion as the rule, which I am hopefub the reader ſhall find rightly 
done, and anſwering the ſpirit and intention of the original ; and I 
ſhall give e 95 omg to illuſtrate the ſame. And as ſome rules, in 
other of the law, have a relation to certain of thoſe in this title, 
I ſhall conſider them likewiſe, for connection's ſake. And farther, 
| | | where 
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there is danger of error in applying them. 
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where maxims of the law of England are ſimilar, I ſhall remarkthem 
as they fall in my way. 


The Nature of a Rule of Law. A 
Regula 2 rem , FRuLE 1. A rule of law, is 
Fre 2 ut * 2 maxim inferred from ſeveral caſes 
jus ſumatur, ſed ex jure, 0k %, depending on the ſame ground of 
regula fiat. Per regulam igitur law : the rule is formed from the 
brevis rerum narratio traditur et law that governs, theſe caſes, and 
quaſi cauſa conjettio eft, que, fimul not the law from the rule. And the 
cum in aliquo vitiata eft perdit i- rule muſt be applied duly to the 
cium ſium. L. 1. F. de regulis proper cafes ; for otherwile it loſes 
| ] its 3 and is of no ſignificancy. 
Tuis deſcription ſets forth the nature and effect of theſe rules, as 
they were holden in the time of Paulus the author of this prelimi- 
nary one; and in the reſpective ages of the other lawiers, from whoſe 
writings they are excerpted. They were then no more than the max- 
ims and concluſions inferred by the lawiers, from what they obſerv- 
ed took place as law, in variety of caſes to which they were appli- 
cable. But, after they were collected, and inſert in the body of the 
civil law, and received the ſtamp of the legiſlative authority, by the 
Emperor Juſtinian's confirmation, they became Laws; and indeed the 
life and ſpirit of the whole. And therefore they are of authority with 
us, as a ſubſtantial part of the civil law; vix. as an Exemplar recom- 
mended to our judges to follow, when our on ſtatutes and cuſtoms 
fail; which is the caſe of the civil law with us, as I obſerved in the 
entry to this work, | : 


NoTW1THSTANDING theſe rules of law were thus authenticated 
by the imperial ſanction, and became Law in the moſt proper ſenſe, 
yet they remained ſtill under the caution ſuggeſted in the latter part 


of this law, vig. That they ſhould be limited to the caſes which they 


were intended to concern; for that otherwiſe they are of no uſe, and 
But I ſhall diſcourſe at 
large on that head, in my obſervations upon one of thoſe rules, 
which I ſhall take laſt into conſideration, and therewith conclude 
this title, and the whole work, | 


THERE are numerous rules of law interſperſed thro' the 
juris, or the Body of the civil law, beſides thoſe in this title, as any 
perſon converſant in it muſt obſerve: and ſometimes the Emperor 
quotes, explains, varies or reforms certain of theſe rules*. Howe- 
ver the compilers did not think fit to colle& more of them into this 
title, than what they conceived gave an hint of the moſt important 
heads of law. There are many of theſe rules tending to the ſame 
purpoſe, the better to inculcate upon us the ſolid principles they con- 
tain. A learned commentator on thoſe rules thinks, that a ſtudent 
ſhould be inſtructed in them, at the ſame time that he is applying to 
Juſtinian's Inſtitutes * : but the better way ſeems to be, to conclude 
the whole ſtudy of the law with them, as the Emperor does the Di- 
geſts; for, where one has attained a competent knowledge of the 

Vo“. III. M principles 
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principles of the law, he will then be more capable to apprehend 
them, as ſummed up in theſe rules, than before. 


A Max1m of law is the ſame with a rule, and it is likewiſe called 
a Principle or Axiom of law ; and ſuch maxims in the law of Eng- 
land are faid to be ſo ſure and unconteſtable, that they muſt be own- 
ed without any proof; for that Contra negantem principia non eft diſ- 
putandum*, There is no arguing with one who denies 3 
however they muſt be kept within due bounds, and applied only to 
proper caſes. 


| The Diſability of Women and Minors as to public Offices. d 
Faminæ ob omnibus officits ci- R. 2. Women are diſabled to ex- 


vilibus vel publicis remote ſunt. erciſe all civil or public offices. As 


Item impubes omnibus civilibus likewiſe are minors within their age 


 officits debet abſlinere. L. 2. b. t. of pupillarity. 


6. Wich us, 
women are 
capable of 
the ſove- 
reignty; and 
offices of in- 
heritances. 
Women 
could not be 
arbiters with 
the Romans; 
but may with 
Bs, 


Buy our law, and the law of many other countries, women are 
capable of the ſovereignty : and likewiſe pupils under regents or go- 
vernors; and which was the law of the Jews *. And there muſt like- 
wiſe be excepted from this rule offices of Inheritance, or heredita 

juriſdictions, for theſe deſcend to both women and pupils, and which 
they exerciſe by their baillies, husbands or guardians; but otherwiſe 
the rule in general obtains with us. Women, by the civil law, could 
not be Arbiters, becauſe proceedings upon a Compromiſe had, in a 
great meaſure,” the form of judicial procedure among the Romans; 


and it was not thought conſiſtent with the modeſty of the ſex to be 


concerned in them ©. But nothing hinders them to be arbiters with 


us; ſince arbitriments have at preſent no reſemblance to procedure 


7. The age 
qualifying 
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judge, by the 
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8. How far 
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in courts of juſtice, and are only tranſactions by the interpoſition of 


friends; and this is conform to the preſcription of the canon law d. 


Minors, after the age of 17 years, might, by the civil law, be 
advocates , and at 18 arbiters, and at 20 judges . I apprehend, 
that the civil law muſt have been our rule, as to the age of judges, 
adyocates and arbiters, while we had no ſtatute or cuſtom varying 


it. We have a rule with reſpect to the lords of ſeſſion, that they 


be 25 years of age 8. And as to other judges, by the late regulati- 


ons b, there is an age limited to advocates, out of whom the ſheriff- 


deputes muſt be choſen, as I have related in diſcourſing of them. 


Women are likewiſe, by the law of England, capable of Territo- 
rial juriſdiction, and while they are ſole they exerciſe it by a deputy, 
and when married by their husbands i. And an infant, or one with- 
in 21 years of age, tho' he may have ſuch juriſdiction, and execute 
it by his baillie or ſheriff, yet he is otherwiſe incapable of all public 
offices*, | : 
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The Diverſity between the Caſe of Madmen, and that of Infants, 


In negotiis contrahendis alia R. 3. An idiot or madman is in- 
cauſa habita eft furioſorum, alia capable of any kind of buſineſs: but 
eorum qui fari poſſunt, quamvis a pupil paſt his infancy may execute 
aftum rei non intelligerent; nam all manner of contracts, when au- 
furioſus nullum negotium contra- thoriſed by his tutors, 


here poteſt; pupillus omnia, tutore 


autore, agere poteſt. L. 5. b. t. 


Tut caſe of an Idiot or Furious perſon is plain; for, he having no 
underſtanding, it is impoſſible for him to act in civil life, more than 
an infant, or one under ſeven years of age: wherefore the curator or 
tutor muſt act all for him, as in the caſe of an infant. In the civil 


Tit. ff. et e. law, the guardian of an idiot or madman is always called Curator *; 


de curatore 
ſurioſ. &c. 
vp. 1585. 
6. 10. 


, 30, K. . 


d June 28. 
1748. Blair 
contra Blair, 
L. 8. ff. de 
his qui ſui vel 
al. jur. 


L. 42. 61. 
ff. de adopt. 


©L. 18. e. de 
jure deb. I. 1. 
H. ſſ. de adm. 
tut. | 


"L1,4 12.13, 
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et act. I. 1. 
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but in our law he is named Tutor or Curator, indifferently“. How- 
ever he ought to be conſidered rather as a tutor than curator; ſince 
he acts for the party as a tutor, but does not conſent to his aCtings as 
a curator. And no doubt the authority of the court of ſeſſion muſt 
be interpoſed to the ſale of lands belonging to the idiot, Cc. in like 
manner as in the cafe of a pupil. 


Ipiors or furious perſons, being deſtitute of all underſtanding, can 
give no conſent, and therefore cannot marry; for, tho' they be cap- 
able of natural copulation, yet it is not 'That, but the mutual con- 
ſent of parties to the ſtate of marriage that conſtitutes it, accordin 
to another of our rulese, which ſhall be afterwards conſidered. Ac- 
cordingly the court of ſeſſion ſuſtained a decree of the commiſſars of 
Edinburgh, Declaring the marriage void, in reſpect of the idiocy of 
the man, even tho' there was a child born of it before the ſentence®. 
But, tho' one or both of the married perſons ſhall become furious, 
the marriage continues as before ©; the maxim being, that Multa im- 


pediunt- matrimonium contrahendum qua non 'dirimunt contractum, i. e. 


9. The guat« 
dian of an 
idiot, &c, 
acts all for 
him as a tu- 
tor, and 
therefore 
more proper- 
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10. Idiots or 
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capable of 
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ing — af- 
ford no 
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Many things obſtru& a marriage from being contracted, that ſhall 


not diſſolve it after it is validly entered into. 


PuBERTY is at the age of 14 in males, and 12 in females ; tho, 
by the civil law, in the caſe of adoption, it was not, till 18, called Plena 
pubertas*, but which does not obtain with us. The age of Pupillarity, 
properly fo termed, is diſtinguiſhed by the civil law into three different 
ſtages or periods. The firſt is that of Infancy, viz. When the child is 
within ſeven years of age, he is then called an Infants, as above 
hinted, becauſe Far: non poteſt, i. e. he cannot ſpeak ; for, tho' a 
child, for moſt part, has the uſe of ſpeech long before that age, yet 
he is eſteemed not to have the faculty of ſpeaking, in the judgment 
of law; fince he is preſumed to have little or no underſtanding of 
what he utters. And, in this period, the ſtate of an infant and an 
idiot is equipollent in law: and which is ſuppoſed to be the caſe in 
the rule before us; becauſe it makes the difference between an idiot 
and a pupil only to be after he paſſes that age. The next period is, 
That wherein the pupil is ſaid to be Infantiæ froximus, next to infan- 
cy; and the third, in which he is deſigned Pubertati proximus, next 
to puberty. Thoſe differences are mentioned in the civil law; but the 
term to which the one period extends, and at which the other com- 


mences, 
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mences, is not defined in that law. The common opinion, and moſt 
natural rule for determining it, is, That the remains of the pupillarity, 
after ſeven years of age, ſhould be equally divided, and the half that 
follows immediately the ſtate of infancy ſhould be the period in 
which the child is Infantie proximus ; and the other That in which 
he is Pubertati proximus. By this rule the proximity to infancy con- 


tinues in males till they are 10 years old and an half; and thereafter 


the laſt period or proximity to puberty commences, and holds on 


till the pupillarity be completed ; and in females theſe periods deter- 
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13. Are pu- 


pils, in the 
period next 
to puberty, 
contracting 
without au- 
thority of 
their tutors, 
naturally 
bound by the 
contract. 


14. A deed by 
a pupil not 
authoriſed, 
cannot be 
homologated 
by relative 
acts after ma- 
Jority, but 
may be rati- 


\ 


15. A pupil 
paſt the age 
ot infancy, 


mine one 


year ſooner, the pupillarity of males ending at 14, and of 
females at 12. 


In the firſt of theſe two laſt mentioned periods, the pupils are ſaid 
to differ little from infants. But for their own benefit, as to acquiring 
to themſelves, That age is ſuſtained, as if they were next to puberty ; 
and the pupil may then even bind himſelf, being authoriſed by his 
tutor *, and which is the expreſs deciſion of this law; but, in other 
reſpects, he is holden as in the ſtate of infancy. But, in the laſt 
ſtage, the pupil is ſaid to be capable of fraud and deceit, both in 
contracts and crimes d. I conceive, the law has left That 
od Indefinite, that, to the effect of puniſhment, the judges, at their 


arbitriment, may determine the ſame according to the pupil's reach 1 


of knowledge of good and evil, at the time of committing the fact; 
ſince ſome arrive much ſooner than others at capacity, in that reſpect. 
In the law of England, one is ſaid to be an infant during all the 
years of his minority, and regularly ought not to be proſecuted for 
crimes committed before the age of diſcretion, or 14 years*. I ſhall 


have occaſion to ſpeak further on this head upon another rule“. 


Pue1Ls therefore who are Pubertati proximi are capable of crimes, 
and liable to puniſhment on that account by the civil law. And the 
can oblige themſelves in contracts likewiſe, as juſt ſaid ; but, if this is 
done without the authority of their tutors, the obligation is deſtitute 
of all civil effect. Thus, if a ſum of money is contracted for, and 


peri- 
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paid by a pupil during that age, he may after majority recover it, 


Condictione indebiti ; nor is ſuch debt by a pupil the ſubject of com- 
penſation, the reverſe of both which holds in other natural obliga- 
tions *. Hence, in ſome of the texts, it is ſaid, that a pupil in ſuch 
caſe is not naturally bound , as in others, juſt quoted, it is ſaid that 
he is. | 


A Deep by a pupil not authoriſed, being null to all civil effects, 
cannot be Homologated after majority, by the party's doing ſome 
collateral deeds relating to it; as receiving the intereſt of the price of 
lands diſponed by him while a pupil b: for, by another of our rules“, 
of which I ſhall hereafter diſcourſe ', it is declared, that Cum prin- 
cipalis cauſa non confiſtit, ne ea quidem que ſequuntur hcum habent, i. e. 
When the principal obligation does not ſubſiſt, what followed upon 
it cannot 42 place; but, if the pupil, after majority, ſhall corro- 
borate the former null deed, it will doubtleſs be effectual. 


By the civil law the pupil might act after he was paſt infancy, be- 
ing authoriſed by his tutors, as appears from this law, and many o- 
| ther 
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«Tit.inſt. de other texts; ſo that the tutor might either cauſe the pupil act in judi- 
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01. Sid. 112. 
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Coke 1. 
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hemſelyes: and that their 


Ir is ſomewhat ſingular in the law of England, that an Idiot may 
marry *; and yet, if the wife is an idiot, and has lands in fee, the Cour- 
teſy ſhall not take place, tho' there be iſſue had; nor, if the husband, 
the Dower; for the lands of the idiot ſhall be ſeized by the king, whoſe 
title is preferable . If idiots or madmen are admitted as Connuſors 
in levying a fine, they are barred forever ; becauſe, being a matter 
of — no averment can be made againſt it, according to the 
maxim, Nemo poteſt contra recordum verificare per patriam *. I ſhall 
add no more to what I have diſcourſed at large upon minors and idi- 
ots in the proper place. 


The Rights of Blood indelible. 
Jura ſanguinis nullo jure ciQ R. 4. The rights of blood are in- 
vil: dirimi poſſunt. l. 8. b. t. delible, by any civil or poſitive law. 


tions ariſing from nature, or the rights of blood. And conſequently all 
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Bur the civil law may diſable parents from ſucceeding to their 
children; for they have no other claim on their childrens eſtates 
but aliment, when reduced to poverty; and the ſucceſſion to one's 
eſtate is determinable by the law of the nation. And ſince children 
may freely ſettle their ſucceſſion upon others than their parents, the 
law, for certain, may do it much more. Thus, a mother has no 
right of ſucceſſion to her children by our law. And by the law of 
England, it is a maxim, That inheritance cannot lineally aſcend ; 
ſo that with them neither father or mother can ſucceed to their 
children in land-eſtates. 


Tuo' the rights of blood cannot be aboliſhed by a mere civil Con- 
ſtitution, yet one may forfeit the benefit ariſing from the ſame, by his 
erimes, and the Sanction of the law relating thereto. Thus, corrup- 
tion of blood is inferred by an attainder of treaſon; which is not con- 
trary to this rule, it not being the political law alone, but the crime 
and conſequents of it that occaſion the ſame. And notwithſtanding 
this rule, the like corruption of blood followed upon treaſon by the 
civil law *. As likewiſe the higheſt Capitis diminutio, as Slavery; or 
even the middle, as Deportation, inferred a total incapacity of inhe- 
riting by that law. At the ſame time it was a capital crime to kill a 
ſlave, as much as a freeman ; ſo that the right of blood, or the law 
of humanity ſtill took place. | 


TH1s rule is taken notice of by the learned Sir Francis Bacon as a 
maxim of the law of England, in the ſame very words * ; and he thus 
illuſtrates it: Heres eſt nomen juris, filius eft nomen nature, The cha- 
racter of Heir is from the political law, but That of Son from nature. 
Therefore corruption of blood takes away the privity of the one, that 
is of the heir; but not of the other, that is of the ſon. Thus, if a man 
be attainted, and murthered by a ſtranger, the eldeſt ſon cannot 
have the Appeal of murther; becauſe That is J to him only as 
heir, which, in this caſe, he cannot be, by reaſon of the corruption 
of blood; but if the attainted perſon be murthered by his ſon, this 
is petty treaſon, for the privity or relation of the ſon remains. This 
is ſimilar to the definition in the civil law; Inter agnatum et cognatum 
(ſays Paulus) hoc intereſt, quod agnatus civile, cognatus naturale no- 
men fit e. Agnat has its riſe from the civil law, but Cognat from the 
law of nature, or blood relation. 


Ir may be farther obſerved, That, by the political law, Aliens, in 
the caſe of ſucceſſion, have no inheritable blood, and are not regard- 
ed more than if they were not in being : thus, if the eldeſt fon is an 
alien, the ſecond, if a natural born ſubject, or any other next lawful 
heir, ſhall ſucceed F; becauſe the ſucceſſion is a civil right: but to 
kill an alien, is as much murther, as if he were a natural born ſubjects, 
one's life being his moſt natural right. The caſe of an alien was 
lately much agitated on the following occaſion : Sir William Gordon 
of Park being attainted of high treaſon, the houſe of peers, in the 
laſt reſort, adjudged, That the eſtate became thereby forfeited to the 
crown during his life, and the continuance of ſuch iſſue-male of his 
body, as would have been inheritable to the ſaid eſtate, in caſe he 
Had not been attainted, as I have ſet forth elſewhere b. Sir William 
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died, leaving two ſons born in France. Wherefore John Gordon his 
brother, to whom, by a ſtrict entail, the eſtate was provided, failing 
Sir William and the heirs-male of his body, claimed the eſtate as de- 


ſcending to him, in reſpe& that thoſe ſons were aliens, and therefore 


not inheritable. But the court of ſeſſion diſmiſſed his petition and 
claim *; for thoſe ſons were inheritable by the act of queen Anne, 
which declares, That the children of natural born ſubje&s, tho' 
born out of the ligiance of our ſovereign, ſhall be deemed as natu- 
ral born ſubjects, to all intents and purpoſes b. It is very true, by a 
ſubſequent act, it is declared, That the children of perſons attainted 
{hall not have the foreſaid benefit. But then it is only by the at- 
tainder that thoſe ſons were made-aliens, and not by their foreign 
birth; and therefore, in the terms of the foreſaid judgment, they 
would have been Inheritable, if Sir William Gordon, their father, 
had not been attainted. And indeed it would ſeem, that the chil- 
drens being aliens cannot diveſt them of the natural character of iſſue- 
male, according to the purport of this rule. 


The Law a Safeguard ro Mens Rights, Liberties, and Properties. 
Id quod noſtrum eft, fine facto R. 5. That which is our right 
noſtro, ad alium transferri non po- cannot be taken from us, or trans- 


teſt, L. 11. b. f. ferred to another, without our act or 
conſent. 


One's own Act in this rule is underſtood in excluſion of the act of 
another, It comprehends not only one's conſent by his deeds, but 
extends likewiſe to his crimes; for, to be ſure, one may thereby forfeit 


his whole eſtate to the public. This rule is not only intended of one's 


property of things, but alſo of his eſtate for life, a right by obligati- 
on, or any other intereſt he otherwiſe has. But it does not concern 
the bare poſſeſſion; for That conſiſting in fact may be loſt by theft 
or robbery, and otherwiſe taken from one without his conſent d. But 
the Right ſtill remains with him, and he has the remedies of law for 
recovering the ſame ; for the laws are the barriers that ſecure to men 


their rights, liberties and properties, of whatever kind. 


L. 28. fl. de 
verb. ſignif. 


Tuis maxim thus took place under the deſpotic power of the Ro- 
man Emperors; ſo that the laws were, notwithſtanding, a protection 
to the ſubjects in relation to one another, from all violence and impoſi- 
tion. Wherefore it muſt hold more ſtrongly in Great-Britain, where 
there is no part of the ſubjects that has not one common intereſt with 


at leaſt one part of the legiſlature, whereby, in making laws, the 


whole body of the people muſt be provided for ; and where the ex- 


ecution of thoſe laws is lodged in eſtabliſhed courts of juſtice, that 


are not overborn by the influence of an abſolute or arbitrary power ; 
ſuch is the happy conſtitution of our government! 


By Uſucapion or Preſcription, the property of things is indeed 
transferred to another, without any expreſs conſent of the owner ; 
but then his conſent is implied from acquieſcence, by ſuffering an- 
other to poſſeſs the ſame, for ſuch time he muſt know the law makes 
ſuthcient to alter the property ; and accordingly uſucapion or preſcrip- 
tion is expreſsly ſtated as an Alienation by the party *© This rule 


muſt 
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of abrogating muſt be underſtood with the exception of ſubſerviency to the public 
cur — itable ; for our eſtates are ſubject to the diſpoſal of the law. And, in 
juriſdictions. "age . . . . . 
uch caſe, where one's right is taken from him, without his crime 
or conſent, to ſerve the good of the public-weal, and intereſt of the 
rnment, he is intitled to the value. Thus, when our heritable ge 13. 81. 


juriſdictions were by the late act aboliſhed, as inconvenient, a juſt re- pred. 5 ule. : 
compence was at the ſame time allowed to the owners b. per Lex : 4 
caqum , % 
The Interpretation of Wills, favourable. * ry - »h IL b 
In teflamentis, plenius volunta- R. 6. In teſtaments, the will of 
tes teftantium interpretantur. the party is to be largely interpret- 
L. 12. b.t. ed. | 
25. This rule T AIS rule concerns the caſe where the teſtator has clearly expreſſ- 
— holds ed his mind ; for if his meaning is plain, the legacy is interpreted in 
Wo" are the moſt beneficial manner in favour of the legatee, of which ma- * 
clear; it is ny inſtances occur in the law ©. But if the words of the teſtament L. 4, 5, 9. 3 
2 8 TC... obſcure, a preceeding rule takes place“, 5 in obſcuris quod . wy 2 


are odſeure. — 1 That where the words of the teſtator are indi- 51. ff. de 
ſtin, 'T Hat ſenſe is to be taken that burthens the heir leaſt; and the * 
ſame rule holds where any other obſcurity happens in the will. For I ſup. 
example, a legacy of any thing that did not belong to the deceaſed 
burthens the heir to purchaſe it; or, if he cannot, to give the value 
to the legatee, in caſe the teſtator know that it did not belong to 
himſelf; but when That circumſtance does not appear from the teſta- | 8 
ment, it is incumbent on the legatee to prove ſuch knowledge from : 
cir cumſtances * | 1 2 _— | | 
26. The el Ir is, purſuant to this rule, That the doctors, and the modern le- 2 
fect of the oiſlators of ſome countries, have given ſo great force to the Cluuſula 85 
. Codicillaris, the Codicillary clauſe, whereby the teſtator declares, I 


ſettlements That if his will cannot be directly ſuſtained, as the inſtitution of an - q 
1 heir, it may be holden as a Codicil, and to infer a fdecommiſi in or- 9 


vourably der to compel his heir at law to make it good to thoſe whom he has : 
interpreted. appointed to have his eſtate . On this principle, tho we do not re- Ow _ 
gard teſtaments as good to convey heritage, and conſequently no co- def. 3. Lew- 
dicillary clauſe therein contained could be effectual; yet if the party en. cenſor. F 
makes a ſettlement that can infer an obligation on the heir to denude 1 : 
in favour of another, to whom the deceaſed intended his land eſtate | f 
ſhould go, it will be ſuſtained. Thus a deed, whereby one appoint- 
ed a perſon his heir and Donatar to his land- ęſtate, and aſſigned him to 
the evidences thereof, was found effectual to oblige the heir at law to 
complete it, by denuding in favour of the nominees. And very * gan. 3r- 
lately, a gentleman in America having made a teſtament, ſettlin al ue Sam 
his eſtate, heritable and moveable, in favour of Jean Barclay his 
younger ſiſter, and her heirs, did, ſome ſhort time after, execute a 
writing, ſubjoined to his teſtament, whereby he declared, © That 
« the diſpoſition, which he had granted in favour of his ſiſter Jean 
« Barclay, was made with a real intent, that ſhe, after his death, no 
ce lawful heirs of his body ſurviving, might take quiet poſſeſſion for 
« her own uſe, and her heirs, of all his lands, &c.” The court of 
ſeſſion, in a reduction of this ſettlement at the ſuit of the elder ſiſter's 
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ſon, as to the half of the eſtate, found this deed effectual to ſecure the 
whole heritage to Jean Barclay and her heirs *, 


Tun law of England likewiſe favours Wills in the interpretation. 
Thus, if a man deviſe lands to another For ever, the deviſee hath 
the lands in fee- ſimple“. But, in a grant of ſuch nature, the grantee 
would only have an eſtate for life ; becauſe the land was not given to 
the party and his Heirs, And, in many other caſes, That law gives 
a favourable conſtruction to laſt-wills, as I have ſhown more at large 
in the proper place ©, 


IT may be enquired, Why teſtaments, which, by the civil law, 
did tranſmit heritage as well as moveables, are altogether incompe- 
tent, in the caſe of heritage by our law, eſpecially ſince we favour 
them ſo much in proper ſubjects? The reaſon is founded in the 
depth of the feudal law. Feudes were conſtituted by the mutual 
conſent of the lord and vaſſal, and originally, by the law of the Lom- 
bards, were revocable at the will of the lord; and when afterwards 
they came to be made hereditary, they deſcended either to the heirs 
in the inveſtiture, conſtituted by the lord ; or to thoſe called to the 
ſucceſſion by proviſion of law % Hence, the diſtinction between 
heredes Facti, ſuch as are called by the inveſtiture; and heredes Nati, 
thoſe intitled by the act of Gop, and right of blood, and who are 
the heirs at law. The common ſaying, that S Deus facit here- 
des ©, Gop alone makes heirs, concerns thoſe laſt; for, by the order 
of Providence, people are born into the world. Both theſe are ex- 
cluſive of heirs of the vaſſal's inſtitution by teſtament; and therefore, 
by the written feudal law, it is expreſsly declared, That no teſtamen- 
tary diſpoſition of feudes ſhall be valid. Which was likewiſe the an- 
cient ordinance of our law E, and is continued down to this day. And, 
by the common law of England, lands were not Deviſable by teſta- 
ment; but thereafter deviſes of the ſame were allowed by ſtatute i: 
which alteration of the ancient common law was attended with in- 
conveniencies, according to Lord Coke . 


Tae rule laid down in the canon law is, That in Contracts the 
writing 1s to be interpreted in a large acceptation ; in Teſtaments in a 
larger; and in Benefits or donations in the largeſt ſenſe ', For in 
contracts the mind and intention of the parties muſt be regarded; 
and teſtaments being the laſt-will of the party, it ought to be ob- 
ſerved, if by any means his intention can be diſcovered from the writ- 
ing w. And in donations, the intent is to favour the perſon thereby 
gratified, and the preſumption lies, That he did not intend to burthen 
him in behalf of others, - This holds in queſtions with third parties : 
but, as to the intereſt of the donor, they are ſtrictly to be interpret- 
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ed, as I have ſhown elſewhere" ; the rule in ſuch caſe being, that 


Nemo praſumitur ſiuum jactare, None is preſumed to throw away his 
goods, or to gift, which therefore muſt be evident from the deed 
itſelf; and for this reaſon it is, that contracts for making donations 
were not ranked by the Romans among thoſe termed Bone fidet ®. 


Turkx are divers rules for interpreting the laſt-wills of perſons 
deceaſed, where they are ambiguous, which it would be tedious to 


relate, 
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relate, and exceed the bounds of the preſent deſign. I ſhall remark 
one which 1s pretty obſervable, viz. That, to ſupport the intention of 
the teſtator, the ordinary ſenſe of the words may be receded from, in 
reſpect of the teſtator's cuſtom of uſing the thing. As for example, 


if one leave All the furniture of his houſe, the denomination of Fur- 


niture, _ the old Romans, who generally were not indulgent 
to luxury, did not comprehend filver-plate ; yet, if the teſtator was 
in uſe ſo to underſtand it, the filver utenſils paſt under the legacy *. 
On which occaſion the lawier obſerves, that Error jus facit, the 
miſtaken uſage of the teſtator makes the rule for determining the 
effect of the legacy. And to ſimilar caſes only That rule ought to be 
applied, tho! it is frequently taken in a more ample ſenſe. 


Pure Obligations preſently performable. 
In omnibus obligationibus, in R. 7. In all obligations, where 
quibus dies non ponitur, preſenti no time of Performance is limited, 
die debetur. L. 14. h. f. the preſent time is underſtood. 


Tur term Obligations is here underſtood, not only of theſe, pro- 
perly ſo called, v2. ariſing from contracts; but likewiſe thoſe im- 
poſed by a teſtator upon his heir, in favour of legatees, That the le- 
gacies are due immediately on the heir's entry, or acknowledging 
the ſucceſlion ®. This limitation, however, founded in the nature 
of the thing, is always implied, v/z. That if performance is to be 
made at a certain place, or if a work is to be done, as the buildin 
an houſe ; for then as much time muſt be allowed as is ſufficient for 
theſe purpoſes ©. 


WHEREFORE, in caſe of a pure obligation, the day of payment or 
performance is its date; and fo Dies et cedit et venit, the debt is both 
due and exigible; but the debtor is not conſtituted in mora, or ſaid to 
be guilty of delay to any civil effect, unleſs he is interpelled. But, 
where a day is adjected to performance, Dies cedit, the debt or obliga- 
tion is preſently effectual; but, Dies non venit, that is, the debt can- 
not be exacted till the day is paſt, and even That is underſtood with 
ſome temperament, as I have fully ſhown elſewhere *: however 
the creditor is not bound to interpel the debtor f And, in conditi- 
onal obligations, Dies neque ceſfit neque venit, pendente conditione, the 
ſame do not become effectual, pending the condition. All which is 
beautifully ſet forth by Ulpian the lawier 8. This rule, and the a- 
bove illuſtrations of it, hold with us in their full extent. 


IT is to be obſerved, That where a day is added to the obligation, 
it is preſumed to be in favour of the debtor, according to another of 
our rules® ; and ſo he may pay or perform before the day. But it is 
adjected ſometimes in behalf of the creditor, as in a bond bearing in- 
tereſt from the date, or of the legatee, as if he be minor; and in ſuch 


L. 3. 6 $. de 
ſup. leg. 


b L. 2. ff. de 
cond. et dem. 
I. 2. quand. 


8 dies leg. &c. 


© Dd. II. & l. 
14. ff. de 
verb. oblig. 


L. 105. ff. 
de ſolut. 

*B. 1. tit. 23. 
918, &c, 
L. 12. c. de 
cont. et co- 
mit. ſtip. 

5 L. 213. fl. 
de verb. ſig- 
nif. 


u L. 17. h. t. 


caſe the ſum cannot be paid, or the legacy tendered, before the time 


arrive; and the intermediate fruits and profits of the ſubject belong 
to ſuch creditor or legatee . | 


One 


IL. 17. I. 43. 
$ 2. ff. de leg. 
2. 


9 L. 1% Ke. 
ſf. de rei vin- 
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One bound to know the Condition of his Party-Gontrafter. 


Qui cum alio contrahit, vel eff, R. 8. Every one knows, or ought 
ve / efſe debet, non ignarus condi- to know, the condition of him with 
tionis ejus; hæredi autem hoc im- whom he contracts: ſuch is not the 
putari non poteſt, cum non ſponte, caſe of the heir, in a queſtion with 
cum legatario contrabit. L. 18. legatees, to whom the teſtator ſub- 
b. t. jects him in payment. 


Tuis rule takes place in many inſtances. Thus, one who buys 
a thing from another, who is not the proprietor, muſt reſtore it to 
the owner, without recovering the price from him, and has only his 
recourſe againſt the ſeller, whoſe condition he ought to have known“. 
Our law ſecures perſons, by the records, as to lands and heritable 
rights conſtituted by infeftment, ſo that they may purchaſe the ſame 
ſafely. And one who purchaſes the ſpecies of moveables from the 
proprietor, is ſafe againſt all his perſonal contracts touching the ſame, 
the modern rule being, that Mobilia non habent ſequelam, The com- 
merce of moveables muſt not, by ſuch means, be obſtructed. But, 
as to perſonal rights, one muſt follow the direction of this rule, and 
enquire into the circumſtances of the perſon with whom he tranſacts 
about them. In thoſe he comes only into his author's place, and can 


have no better right than he, Utitur jure auttorts, according to ano- 


ther of our rules*. And even an onerous purchaſer of ſuch right is 
ſubject to all the objections and exceptions that lay againſt the right 
in his author's perſon, otherwiſe vouched than by his oath; which 
however is good againſt a lucrative acquirer of the ſame. 


As to the difference here made between a contracter, in a queſti- 
on with the other party, and an heir in a queſtion with legatees, the 
learned commentator © takes the term Conditio, in this rule, Strictly, 
vg. as to one's ſtate or condition in reſpect to his family. For ex- 
ample, the heir paying a legacy left to a ſon in family (which, by 
the civil law, ought to have been paid to his father) is exonerated 
by payment to the ſon, if he did not know his condition ; but, if 
one lends money to ſuch ſon, he is not excuſed, in order to found a 
claim againſt him effectual, in law, tho he was ignorant of his con- 
dition, and therefore the exception upon the Senatuſconſultum Mace- 
donianum lies againſt him. But we need not ſo limit it; for, in many 
other reſpects, the heir's caſe is more favourable than the contracters, 
as ſhall be ſhown in diſcourſing upon another of our rules*. _ 


The lefſer Power implied in the greater, 


Non debet, cui plus licet, quod R. 9. One who has power to do 
minus eſt, non licere. L. 21. H. f. the greater, may do the leſſer. 


 Tmis rule is ſelf-evident, and is exemplified in two others; firſt, 
That one who may alienate againſt the conſent of others, can much 
more do it without their knowledge, 1s gut poteſt invitis alienare, 

multo magis et ignorantibus poteſt l. The other is, that one who ma 
freely gift a ſubject, may ſell the ſame, Cui jus t donand:, cidem et 
vendendi jus efts, To give another inſtance from our law, one who 
may freely alienate his eſtate, or ſettle it upon another than his heir 
at law, tho' perhaps his own ſon, may bind it by a ſtri& entail, with 
clauſes 


44. In rights 
conſtitutedby 
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the records 
ſecure con- 
tracters; but 
in perſonal 
rights this 
rule holds, 


35. The diſ- 
ference be- 
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ſtance of the 
contract 
could not, 
by the civil 
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ly the inci- 
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with us, ſuch 
reference of 
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ſuch reducti- 
on, ad arbi- 
trium boni 
viri, took no 
place, be- 
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clauſes irritant and reſolutive. The argument in this rule proceeds 
from the greater to the leſs. 


Bur, tho' this rule may ſeem to be univerſal, yet it does not al- 
ways obtain. There are exceptions from this rule, where a ſpecial 
reaſon ſtands in bar of it. Thus, to purſue the juſt mentioned ex- 
ample of entails, there is perhaps a ſtrict prohibitory clauſe in a tailie, 
againſt contracting debts on the eſtate, but none againſt ſelling it. 
Or there is an injunction upon the heirs of entail to aſſume the 
tailier's name and arms, under an irritancy, but none againſt con- 
tracting of debts, or alienating the eſtate. The heir may, in the 
firſt caſe, ſell the eſtate, and in the ſecond contract debt, and ſell 
it at pleaſure; tho', to be ſure, a power of ſelling the whole eſtate is 
much higher than contracting a ſmall debt upon it; and the con- 
tracting debt on the eſtate, or ſelling it, is greatly of more importance 
than not uſing the name and arms*. The reaſon, however, is plain; 
the irritancy muſt be incurred in the one cafe, and not in the other, 
becauſe the tailier has ſo ordained ; and, fince a reſtraint upon pro- 
perty is odious, the limiting clauſes muſt be taken in a ſtrict ſenſe, 
and not carried beyond the plain and obvious meaning of the words 
in which they are conceived, 


In a Reference to one of the Parties, his Decifion ſulject to a Review, 


Generaliter probandum eft, u- R. 10. It is a general rule in can- 
bicunque in bone fidei judiciis tracts, bone fidei, That whenever any 
confertur, in arbitrium demini thing is referred to the party claim- 
aut procuratoris ejus, conditio, pro ing the fame, or from whom it is 
boni viri arbitrio hoc habendum claimed, it is underſtood to be at 
e. L. 22.0 1.0.7. arbitrium boni viri, 1. e. to the arbi- 

triment of a good and juſt man. 


By the civil law, collateral circumſtances, but not the ſubſtance of 
the contract, might be referred to one of the parties, as in ſale, the 
price to the buyer and ſeller ®; for this laſt was putting it in his 
power, whether he was to be bound or not, and ſo there was no 
contract. However ſuch reference as to the ſubſtance of the contract 
ſeems, by precedents with us, to have been ſuſtained ©; but then it is 
no contract, till the referee ſhall determine. In ſuch caſe, it is un- 
derſtood, that he muſt judge reaſonably, as he would defire to be 
done to himſelf by the other party in the like circumſtance . And, if 
his determination 1s exorbitant, it may be reduced to what is juſt and 
equitable; for ſuch references do not fall under the regulations 169 5, 
touching written ſubmiſſions; which plainly concerns ſubmiſſions to 
ſtrangers, where the arbiters may be corrupted by bribery. And there- 
fore theſe references of any point in queſtion between parties to one 
of them, ſtand on the ſame foot, as all arbitrations did before that 
regulation, and are reducible on iniquity. | 


By the civil law, a great difference was made between ſuch refe- 
rences in contracts, bone fidei, touching the incidents or circum- 
ſtances attending the contract: as, for example, To what ſhare one 
of the partners ſhall be admitted in the ſociety, referred to another 
of them, according to the purview of this rule; or to a third 

perſon, 
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burn. 
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ff. de recept. 
arbit. 
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., 9. 1. . 
de auct. tut. 


f Tit. ff. de 
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fedet : 
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perſon, as arbitrator : and the caſe where a controverſy was ſubmitted 
to the deciſion of arbiters by Compromiſe, That, in the firſt caſe, the 
determination might be ſtill reduced, Ad arbitrium boni vir *; 
other, which proceeds on a compromiſe, That the parties muſt ac- 
quieſce to the judgment of the arbiters, whether juſt or unjuſt b. 
The reaſon of the difference, oy wee was, that, by a com- 
promiſe, the parties became bound expreſsly, by ſtipulation, to ſtand 
to the award of the arbiters, for moſt part, under a penalty“; and 
it was therefore a contract fri juris, being entered into by ſtipula- 
tion, which is ſuch, and the terms of it behoved to be preciſely ob- 
ſerved. And this law, under our conſideration, which concerns a 
reference to one of the parties, expreſsly relates to contracts bone 
and there being no material diſtinction, in our law, between 
theſe contracts, and the other fri#1 juris, the rule in this law muſt u- 
niverſally hold with us touching ſuch references, whether concern- 
ing the incidents or ſubſtance of the contract. 


The Caſe of Deeds void at the Beginning. 


Quod ab initio vitioſum eft,non R. 11. That which is void at 
poteſt tractu temporis convaleſce- the beginning, cannot convaleſce by 
re, l. 29. h. t. courſe of time. | 


Tuus, if a married woman grant a bond of borrowed money, or 
a minor, without conſent of his curators, enter into any obligation, 
it is intrinſically void, and cannot thereafter become good, even tho' 
not challenged for a long courſe of time, after the wife becomes Sole, 
or the minor artives at Majority, for no preſcription can ſupply a nul- 
lity. It is ſaid“, That this rule properly refers to the interpoſition 


of the tutor's authority to the actings of the pupil, which muſt be 


done In ipſo negotio, i. e. in the very act, nor will the adhibiting his 
conſent thereafter avail, according to the preſcription of the civil laws. 
It is parallel to the rule invented by Cato, called Regula Catoniana, 


in the 


cauſe they 


were by way 
of ſtipulati- 
on, and fo 
ſtricti juris, 
which does 
not hold 
wich us. 


40. This rule 


exemplified, 
It is parallel 
to the Cato- 
nian rule in 
legacies; but 
extends to 
contracts and 
actions like- 
wiſe. 


which ordained, uod fi facti teſtamenti tempore deceſſiſſet teftator, inu- 


tile foret legatum, id quandocunque deceſſerit non valere t, viz. That 
whatever legacies would have been void, if the teſtator had imme- 
diately, on executing the teſtament, died, they ſhall not become ef- 


fectual, at whatever time he deceaſe ; and in that reſpect there are 


EL. 201. l. 
210, h. t. 


„ 1. inſt. de 
inut. ſtipul. 
I. 2. H 2. fl, 
quod legat. 


two parallel rules in this title . However, our rule is more exten- 
ſive, and relates to Contracts and Actions, which, if void at the be- 
ginning, can never thereafter, by courſe of time, become good h. 


TH1s rule is not to be underſtood of the caſe, Where the deed is 


only liable to challenge, which muſt be brought againſt it in a limit-- 


ed time, as deeds granted by minors with conſent of their curators, 
or by themſelves, if they have none, to their leſion; for, if they do 
not ſue reduction upon that head, within the Qyadriennum utile, the 
deeds ſtand good, the fame not being void, but Voidable only. In 
like manner the rule muſt fail, where the law provides, That a right 
ſhall become good by a courſe of time. 
death-bed cannot affect his heritage; but the law has ſaid, That if 
he outlive 60 days, the deed ſhall become effectual. Again, a deed 
of conveyance, granted by a perſon that has no right to the ſubject, 
is good for nothing ; but, if the diſponee is allowed to continue 40 

Vor. III. P years 


4 


Thus, a perſon on his 
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years in the uninterrupted poſſeſſion, on an infeftment, it becomes 
an effectual right by preſcription ; becauſe the law has ſo ordained 
for the public * and the ſecurity of mens poſſeſſions and pro- 
perties. And, laſtly, if a party grants a right, with abſolute war- 
randice, to a ſubje& that does not belong to him, it is void at the 
time; but, if he afterwards comes to be veſted with it, the diſponee's 
right convaleſces; but that is not by the tract of time, but by the ſu- 


perveening right in the author's perſon ; wherefore none of theſe 
caſes impeaches our rule, 


The Subſtence of Deeds validly conſtituted. 


Non eft novum, ut que ſemel R. 12. That which is validly con- 
utiliter conſtituta ſunt, durent, li- ſtituted muſt continue, tho' matters 
cet ille caſus extiterit, a quo initi- come to that ſtate, wherein it could 
* capere non potuerint. L. 8 5. not have had a beginning. 

0, T. | 


T11s rule takes place, where the right is fully conſtituted. Hence, 
if one grants a gratuitous deed, while his circumſtances were good, 
the ſame cannot be liable to challenge, on the granter's becomin 
inſolvent thereafter, whereby he is not unable pay his creditors, tho' 
their debts were contracted before ſuch deed ; which therefore 
would not have been good, if he had been in that ſtate when the 
ſame was granted. Again, one that is an idiot, or furious perſon, 
cannot marry; but, if furioſity ſuperveen, after the marriage is duly 
conſtituted, it will not invalidate the ſame *. Further, one that is 
interdicted cannot make a ſettlement, but any that he has made be- 
fore ſtands good. A donation made by a man to a woman, with 
whom he afterwards intermarries, remains irrevocable ©, And this 
rule takes place in a variety of other caſes ; and indeed it always ob- 
tains, Where the right is fully completed, before the period happens 
in which it could not have taken a beginning. Burt, if the right is 
only inchoated, or the obligation is ſtill pendent, on a condition, the 
following rule holds. 


Deeds ſometimes become lapſed by Emergency. 
Extinguitur obligatio que rite R. 13. A right that is not fully 
conſtiterit, fi in eum caſum in- conſtituted falls, when matters come 


L. 8. ff. de 
his qui ſui 
vel alia jur. 
E. 18. f. 
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eL. 11. ſſ. de 
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ciderit, a quo incipere non potuit. into that ſtate, in which it could not 


L. 140. 2. F. de verb. oblig. have taken its beginning. 


TH1s is none of the rules in the title, De regulis juris, but is e- 
ſtabliſhed in a multitude of texts“; and therefore, I have taken no- 
tice of it here, ſince there is a ſeeming contradiction between the 
foregoing rule and this. But there is a perfect conſiſtency, if the 
different caſes to which each is applicable be attended to: the firſt 
takes place in Conſtituted rights, the other where they are In conſli- 
tuendo only, as being either conditional or incomplete. This will be 
evident from an example of both, in the ſame matter, and under 
the ſame title. Thus, if one gets a ſervitude conſtituted to his te- 
nement, it continues, tho' he 0 the half of the tenement; in which 


caſe he could not, without the concurrence of the joint proprietor, 
have 


4 L.. 98. pr. 
ff. de verb, 
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have acquired it. For, as the lawier has it, Servitus per partes reti- 


netur, licet ab initio per partes acquiri non poteſt, i. e. a ſervitude cannot 
be purchaſed and conſtituted in part, but it may be retained, being 


1 8. ff. de already conſtituted . But, where the ſervitude is not conſtituted, by 


ſervit. 


P. 1.8. ff. de 
ſervit. I. 11. 
fl. cod. tit. 


* 


9. 1.8. ff. de 


ſervit. 


1. 3. ff. de 
his quæ pro 
non leript. 


ſſeſſion thereon attained, but only a contract touching the ſame 


ed into that ſtate, in which it could not have been entered into; 
ſince a ſervitude cannot be acquired in part, being an indiviſible 
right. The firſt caſe is an example of the former rule, and the ſe- 
cond of this. The like would hold, Where a conditional obligation 
interveens for conſtituting a ſervitude ; and before the condition ex- 
iſts, the proprietor alienates the ſubject, it muſt fall. It obtains 
likewiſe in legacies, where, in the teſtator's life, there ſuperveens a 
diſability in the legatary to enjoy the legacy ; as where the legatee is 
condemned to flavery ; or in the caſe of a legacy left to another man's 
{lave, which accrues to the maſter, and ſuch flave is purchaſed by 
the teſtator, the legacy is held Pro non ſcripto, or becomes void“. 


And this very rule is given as the reaſon, in general terms, Qu in 
eam cauſam perventunt a qua incipere non potuiſſent, pro non ſeriptis ba- 


bentur ; for in none of thoſe caſes is there a conſtituted right. 


Tuis rule was exemplified in our law, in the caſe of Recognition, 
occurring thro' a vaſlal's alienation of more than the half of a ward- 
fee, by baſe infeftments, which occaſioned a forfeiture of the whole 
to the ſuperior; for, tho' the alienation of a part was good at. the 
time of granting it; yet, if thereafter the vaſſal did alien more, 


whereby the half was exceeded, the lands firſt alienated, as well as 
thoſe which were thereafter conveyed by baſe infeftments, and the 


whole remainder of the ward-fee became forfeited to the ſuperior ; 


© becauſe the right, by the prior alienation within the half, was not 
fully completed ; which, in a queſtion with the ſuperior, could not 
be without his conſent or confirmation. 


THERE is no longer place for the above inſtance, ſince the aboli- 
tion of ward-tenure. But there is another caſe which {till obtains 
in our law, and illuſtrates both the preceeding rule and this, vig. In 


the ſucceſſion of a father to his only child dying without iflue ; for, 


if he has made up complete titles in his perſon to the ſubjects of the 
ſucceſſion, he retains the ſame, even tho' he ſhould thereafter have 


other children, who, if they had exiſted when the ſucceſſion open- 


ed, would have been preferable to him. This is an example of the 
preceeding rule. But, (to continue the ſame example) if the father 
was only ſerved heir in ſpecial in a land-eſtate that belonged to ſuch 
child, but not infeft therein, when he comes to have another child, 
the ſervice evaniſhes, and the ſuperveening child becames heir to 
the deceaſed; becauſe no complete right was made up in the father's 
perſon when the other child ſuperveened, who is preferable to him 
in the ſucceſſion to his deceaſed child. This is an inſtance of the 
rule preſently under our conſideration. 


Marriage 


interveens, if the proprietor ſell the half of the tenement, the law- 
ier affirms, that Corrumpitur ſlipulatio, quia in eum caſum deducitur a 
quo incipere non potuiſſet o, the obligation falls, becauſe it is reduc- 
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Marriage conſtituted by Conſent. 
Nuptias, non concubitus, fed R. 14. Marriage is conſtituted, by 
conſenſus facit. L. 30. b. t. the mutual conſent of the parties, 
before conſummation. 


Tux law before us being from Ulpian, a Gentile lawier, who did 
not own marriage to be a divine contract, muſt hold more ſtrongly 
in Chriſtian ſtates, who regard it as Such, and particularly with us. 
It was exemplifred in a remarkable manner in Joſeph the huſband of 


the bleſſed Virgin *. 


Tur firſt queſtion upon this rule is, How the conſent that infers 
marriage, or the conjugal ſtate, is to be known or proved ? In the 
firſt place, there is no doubt, but a marriage, formally ſolemnized 
before a miniſter in holy orders, or even a magiſtrate, 1s ſufficient 
in the ſame manner as, with the old Romans, the Deducſio in domum 
mariti, the ſolemn introducing the bride into the bridegroom's 
houſe, as his wife, did conſtitute marriage, even before Deduetis in 
cubiculum mariti, viz. before ſhe was brought into the marriage- 
chamber, as the diſtinction is made by the lawier; and this very 
rule given to found it*. Again, the man's lying with a woman, 


after a promiſe of marriage made to her, is ſufficient evidence of their 


conſent to actual marriage, as I took notice in another place®. And, 
laſtly, One's openly cohabiting with a woman, as his wife, 1s good 
to conſtitute a marriage, by the civil law ©, which holds preciſely 
with us. And, in this caſe, the opinion of the neighbourhood is of 
importance, vig. Whether the parties lived together in a criminal 
intercourſe, or as reputed man and wife *. 


Turs rule properly concerns both the queſtion, How marriage is 
underſtood to be completed, and likewiſe the continuance of it. As 
to the firſt, tho the act of copulation be not eſſential to marriage, yet 
a capacity of it, from the deſign of that ſtate, is. In conſequence of 
this rule, if either party dies before conſummation was obtained, the 
marriage is good f, and all the rights of marriage take place in favour 
of the ſurviver, as is expreſsly laid down in the civil laws. But, by 
our law, this would not hold, unleſs the marriage ſubſiſted an year 
and day, or that, in the contract of marriage, it was diſpenſed with 
by the parties. And, purſuant to this rule, the prohibition of do- 
nations between man and wife takes place, from ſuch conſent before 
conſummation ; and any thing ſtipulated on condition of marriage 
becomes due. By the ſame rule likewiſe, tho' the parties live ſe- 
parately, and abſtain from matrimonial correſpondence, they {till 

re holden as married perſons, in which caſe the lawier aſſigns a ſi- 
milar reaſon to this rule, Non coitus matrimonium facit, fed maritalis 
affeftio k. This rule ſo far holds, that tho' the form of marriage be 
ſolemnized between parties, and copulation follow, and children be 

rocreated ; yet, if one of the parties was incapable of conſent, from 
a natural defect, as being an idiot, the marriage is void, and the 
children unlawful. Hence likewiſe, if the conſent of either party 
was obtained by compulſion, or grievous threats, the marriage is 
void for want of a free conſent ': of both which caſes I had occaſion 
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THERE is ho doubt, but if there was a preceeding contract of mar- 
riage between the parties, or even a promiſe of marriage competent- 
ly proved, the cohabitation ſubſequent to it, tho can would 
infer a marriage by our law, as I took notice above, and which was 
likewiſe conform to the civil law *. But ſuch private intercourſe 
will not be deemed to infer marriage, upon the man's ſubſequent 


declaration That he was married to the woman, or his owning her 


for his wife ; for that cannot legitimate the former criminal converſa- 
tion. But an actual marriage, or promiſe of marriage, behoved to 
be proved preceeding ſuch correſpondence ; or open conjugal coha- 
bitation muſt have followed, in order to make the woman a lawful 
wife, or to legitimate the children. This could not, from the na- 
ture of the thing, be effectually done, if either party was in the mean 
time married to another perſon till living, while ſuch clandeſtine co- 


habitation ſubſiſted, which was the caſe 1 formerly mentioned at 


large, and touched upon above“. 


The Rule for Interpretation of Writings, 


Semper in contractibus id ſe- R. 15. In interpretation of writ- 
quimur quod actum eft ; aut fi non ings, the Intention of the parties, 
appareat quid attum eft, erit con- expreſs or implied, mult be the rule. 
fequens ut id ſequamur quod in If, in any particular, That does not 
regione, in qua attum eft, frequen- appear from the writing, the Cuſtom 
tatur: quid ergo fi regionts mos non of the place of the contract may clear 
appareat, quia varius fuit ? ad id the intention of parties; and if it 
quod minimum eft redigenda ſum- gives no light, That which burthens 
ma eft. L. 34. b. f. the debtor leaſt muſt regulate it. 


Tur firſt rule of interpretation is the expreſs tenor of the deed, 
and the intention of parties thence appearing: if That is clear, there 
is no more controverſy about it; but if the writing is not plain as to 
ſome particulars of the agreement, the nature of the contract may 
ſupply it. An example of this is given in the civil law, vig. If, in 
the inſtrument of borrowing ſome wine, the quantity and quality of 
the wine received is expreſſed, but it does not provide, That ſo much 
of the ſame goodneſs ſhall be repaid to the creditor : the lawier 
anſwers, That this is preſumed from the nature of the contract, In 
contrahendo quod agitur pro cauto habetur *, i. e. What ariſes from the 


nature of the contract muſt be underſtood to have been covenanted, 
tho' it be not expreſſed. 


TH1s is a general rule. It in the firſt place holds in the Deeds of 
parties: thus, tho' a right of tithes be of the nature of an heritable 
right, and contain abſolute warrandice, yet it is underſtood With the 
burden of future augmentation of the miniſters ſtipends. It takes 
place likewiſe in Decrees : for example, The court of Commiſſion 
modify and local a ſtipend to the miniſter, as a conſtant maintenance 
to himſelf and his ſucceſſors in office. This will not however bar a 
ſucceeding miniſter, at a reaſonable diſtance of time, from obtaining 
an augmentation of the ſtipend*; as what was a ſufficient maintenance 
to the miniſter a great many years ſince, will not be ſo now, the rates 
of vivers daily increaſing. The fame rule of interpretation may be 


applied to acts of parliament : thus the ſtatute f enacts, That diviſi- 
Vor, III. Q_ 
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ons of Commons muſt proceed according to the Valued rent of the 
reſpective heritors lands; but if the parties or their authors have 
aſcertained their ſeveral intereſts in the common, as that their intereſt 
ſhall be proportioned by the Merk-land, or that the one ſhall have a 
certain proportion of cattle graſſing upon it beyond the reſt, the di- 
viſion of it muſt proceed according to ſuch rule. In all theſe caſes, 
Quod agitur pro cauto habetur, The deed, decree, or ſtatute, muſt 
be interpreted according to the nature of the thing, or implied in- 
tendment of the ſame. 


THE next means to find out what was intended by the parties, pre- 
ſcribed by this rule, is the Cuſtom of the place. Thus, put the caſe, 
that, in a tack or leaſe of lands, it is not expreſt Whether the heri- 
tor or tenant ſhall pay the public burthens, the cuſtom of the country 
where the lands lie muſt determine it, in a queſtion between them, 


Bur then the caſe may happen, That the cuſtom ſhall not be of 
any ſervice to interpret the deed, becauſe it is various; now, to pur- 
ſue the foregoing inſtance, in ſuch caſe the tenant ought to be re- 
lieved of the burthen, according to the laſt proviſo in this rule; ſince 
he is debtor in the rent, which muſt be holden as a full confiderati- 
on for the poſſeſſion. And the rule is ſimply laid down in another 
law of this title, Semper in obſcuris quod mini mum eſt ſequimur *, Where 
the matter is doubtful, the eaſieſt for the debtor is to be followed. 


ANOTHER inſtance of this rule, in its various degrees, is in the caſe 
of Intereſt due on money lent, or otherwiſe. If, from the deed of 
the party, the rate of intereſt agreed on appears, That is to regulate it, 
provided the ſame do not exceed the legal ſtandard. But if there is 


none ſuch, and the parties have not defined the Quota, the cuſtom 


of the place is to determine it ; and if That be various or uncertain, 
the loweſt that is uſed can only be exacted ©, This rule alſo holds in 
teſtaments%, _ | 


IT is likewiſe a rule of interpretation, That doubtful clauſes in 
deeds are conſtrued againſt the granter. This was the general rule 
by the civil law. Thus, an ambiguous paQtion in ſale was inter- 
preted againſt the ſeller, according to another of our rules; becauſe 


he preſcribes the terms of the purchaſe, and is granter of the right; 


and which obtains in our law. Thus, a rich brother gave a miſſive 
letter to his fiſter in theſe terms: © I always defigned to make a 
* bond of proviſion in your favour, for 500 J. Sterling, and I aſſure 
« you I will do it upon demand.” In a ſuit at the inſtance of the 
ſiſter and her huſband, (ſhe having married thereafter without con- 
ſulting her brother) the court of ſeſſion decreed him to pay the ſum, 
with intereſt from the date of the citation, or to grant bond to her 
in thoſe terms f. The defender contended, That it was to be regard- 
ed only as a reſolution for the time, which he might alter; or that 
the bond ſhould be intended as with a condition That the fame ſhould 
be void on her marrying without his conſent ; or unſuitably, which 
he pretended was the preſent caſe : but the lords conſtrued the let- 
ter amply againſt him, and repelled his defences, and decreed him 
as above, Indeed, in ſtipulations it obtained, That, in doubtful caſ- 
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es, the wordsſhould be conſtrued againſt the ſtipulator, who was 
the creditor* ; but That proceeded upon a ſpecial conſideration, vi. 


| becauſe, with the Romans, where obligations were contracted by 


words in a ſolemn form, the ſtipulator put the queſtion, and there- 
fore he had himſelf to blame if he did not make it clear, which is 
expreſsly aſſigned as the reaſon of the deciſion in another law: thus, 
Titius ſays to Mevius, Centum dare ſpondes, fi navis ex Afia venerit, or 
upon any other terms agreed on; and Mevius anſwers, Spondeo; which 
implies a repetition of the words, and his aflent to the propoſition. 
And for this reaſon the interpretation is made with us againſt the 
debtor, who is underſtood to write or indite the obligation ſigned by 
him, as I have ſhown elſewhere. 


Bo one of our rules ſeems to contradict this maxim. It is thus 
exprelt : In ambiguis orationibus, maxime ſententta ſpectanda eſt ejus qui 
cam protulit *%, That in doubtful clauſes, the meaning of the party 
who uſed them is chiefly to be regarded. But this is eaſily ſolved ; 
for That rule concerns only the caſe of one's uttering his mind, where 
another is, not a party; and the rule before us relates to contracts; 
which diſtinction is hinted at in an expreſs text ©. In the firſt caſe 
the rule of law is, That the interpretation of words muſt be made 
according to the intention of the party who ſpeaks or writes them. 
And hence it is commonly ſaid, That every man is the beſt interpre- 
ter of his own words. This holds in teſtamentsf, in which Yolun- 
tas teflatoris utramque facit paginam, i. e. The will of the teſtator is 
ſolely to be regarded. It holds likewiſe in the interpretation of lawss. 
But in contracts, the interpretation, in a doubtful particular, is to be 
made againſt the party who makes the proviſion, and ought to have 
expreſſed himſelf more plainly b. 


THERE is a maxim in the law of England to the above purpoſe, 
thus expreſſed by the lord Verulam : V. 1 flritius accipiuntur contra 
proferentem *, Words are taken moſt ſtrongly againſt the ſpeaker, I 
ſhall touch upon his expoſition. This rule (ſays he) tho it be one 
of the moſt common grounds of the law, is drawn out of the depth 
of reaſon : for firit, it is a ſchoolmaſter of wiſdom and diligence, to 
make men watchful in their own buſineſs. Next, it is matter of 
much quiet and certainty ; becauſe it favours acts and conveyances 
executed, taking them ſtill beneficially for the grantees and poſſeſ- 
lors, and makes an end of many doubts in the conſtruction of words; 
for if the labour were only to pick out the intention of parties, eve- 
ry judge might have a ſeveral ſenſe of them ; but this rule gives 
them a ſway to take the ſame more certainly one way. 


Bur this rule, as all others which are very general, is but a ſound 
in the air, (ſays that great author) and comes in ſometimes to help and 
inake up ſome other reaſons, without any great inſtruction or direc- 
tion; except it be duly conſidered in point of difference, when it 
takes place, and when not. The force of this rule is, I. In ambigu- 
ity of words. 2, In Implication of matter. 3. In Expoſition of ſuch 
grants as were againſt law, if taken according to their words: of all 
which he gives inſtances, too tedious to relate, 
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59. It is not TIT is to be noted, (as the ſame author ſuggeſts) That this rule is 
ED. the laſt to be reſorted to, and is never to be relied on, but where 
rules cm all other rules of expoſition of words fail; and, if any other comes 
take place. in place, this gives place. And That is a point worthy to be obſerv- "© 
ed generally in the rules of law, That when they incumber and croſs 
one another in any caſe, it be underſtood which of them the law holds 
worthieſt, and to be preferred. And then he ſubjoins divers rules 
that take place of this, which may be ſeen in the piece itſelf; and 
molt of them coincide with ſome of the rules of interpretation of 


deeds, which I obſerve in the forequoted place“. tp * 
53, Kc. | 


Equipollence in the Conſlitution and Diſſlution of Rights. | 75 
Nihil tam naturale eſt, quam R. 16. It is molt natural, that f 
eo genere quidgue diſſolvere, quo every obligation be diſſolved, by mat- 


colligatum eft, L. 35.6. t. ter of as high a nature as it is con- 
tracted, 


e 5 8 
x. i „ . 


60. Two Tuis rule is of a general importance, and which I have frequent- 
other rules ly applied in this treatiſebd. There are two rules parallel to it in this B. 1. tit. 11. 
parallel to : . . 3 3 d 63, 71, &c. 
this, title; 1. Omnia qua jure contrahuntur contrario jure pereunt ©, i. e. All pp . 
deeds and acts are extinguiſhed by the parties jointly diſſolving the 
ſame; and the other, Fere, quibuſcunque modis obligamur, iiſdem in con- 
trarium actis iberamur %, Whatever way an obligation is contracted, L. 153. b. t. 
it may, for the moſt part, be diſſolved by the contrary means. The 
limitation (fere) in this laſt mentioned law, which is excluſive of 
ſome obligations, may be applied to the cafe of marriage, which, 
tho' it be perfected by conſent, yet cannot be diſſolved by the diſſent, 


or contrary conſent of the parties. 


61, A faculty LTHAVE obſerved in another place, That a faculty in a diſpoſition of 
to alter a dif. lands to a ſtranger, reſerved to the granter to alter the ſame, may be 
tow gg M exerted on death-bed © ; but it may be doubted, If this can be done $i hens 4 
ed by telta- by teſtament, ſince an heritable eſtate cannot be thereby conveyed or ha 
ment, not affected. The court of ſeſſion found, That it may be thus exerciſed i; Ga * 
this 1 which may ſeem to contradict this rule. But that is by no means the for! = 
one cannot Caſe; for both by the feudal law of the Lombardss, and our own of Barclay. 
1 the majeſty b, a teſtament is altogether incompetent to the above f. Cd. 
a a 3 9. 
by teltament. effect, and which is an inviolable rule; whereas, the caſe of a fa- Reg. maj. 
- culty is, That it requires only a declaration of the will in order to ex- 2 e. 37: 
ecute it, and ſo may be done in a teſtament. But, tho' the teſtament 
revokes the former deed, yet it cannot avail to convey the eſtate to . 
another, which requires a deed inter vivos, as was adjudged in the fore- 
mentioned caſe ; wherefore, this inſtance 1s rather a confirmation of 


the rule before us, than on the contrary. 


62. This rule FHoWEVER, this rule takes place in teſtaments, and other revok- 
Lr able deeds, as to which I have obſerved elſewhere, that even an oath 
tho' having a cannot bar the liberty of revocation '. And much leſs can a Derogato- 3B. 1. tit. 22 
ee ry clauſe impede ſuch alteration ; as if one in his teſtament ſhould 5 58. 
; declare „It to be his laſt-will, and that if he ſhould make any other 
« thereafter it ſhould be void; for {till the ſubſequent will mult pre- 
vail, ſuch clauſe ſhewing only the party's intention at the time ; but 
no man can by ſuch means impole an obligation upon himſelf, where, 
no 
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no third party's intereſt is concerned. Indeed, ſome lawiers require, 
That ſuch derogatory clauſe ſhould, in the ſubſequent will, be ſpe- 
cially revoked ; but that is an uſeleſs ceremony; for daes a poſte- 


rior will vacates all preceeding ones, it makes void every clauſe in 
them. 


Tur maxim in the law of England, as ſet down by Sir Francis 
Bacon, is fimilar to this. It runs thus, Non immpedit clauſula derogato- 
ria, quo minus ab eadem poteſtute res di ſokvantur, a qua conflituuntur, 1. e. 
A derogatory clauſe does not hinder the diſſolving deeds by the ſame 
power which conſtitutes them®. This he illuſtrates, by examples of 
ſuch a clauſe in wills, and in acts of parliament, viz. where they con- 
tain a clauſe, That no ſubſequent will or ſtatute ſhould be of force 
to alter the ſame; this he juſtly terms an Idle Clauſe, and of no force 
or efficacy againſt the ſubſequent will or ſtatute. And indeed, as he 
rightly obſerves, it is as impoſſible to prevent future alterations of 


ſuch revocable deeds from being effectual, as it is to ſave a man a- 
live, and yet reſtrain him from breathing. 


Ty1s rule is of great comprehenſion, but is ſometimes miſapplied, 
even in matters of the higheſt concern. Thus a learned author, but 
a zealous commonwealth's man, in order to eſtabliſh a power in the 
multitude to dethrone their kings, argues, © That he who inſtitutes, 
may alſo abrogate, Crujus eft inſtituere, ejus oft abrogare ; more eſpe- 

cially, when the inſtitution is not only by, but for himſelf. If 
the multitude therefore (ſays he) do inſtitute, (which he con- 
tends is the caſe of civil government*©) they may abrogate; and 
they themſelves can only be fit judges of the performance of the 
ends of the inſtitution 5,” But the reaſoning will by no means 
hold ; for when the people have given up the power over them- 
ſelves, they cannot reſume it at pleaſure: ſince, by the ſame rule, 
a ſlave, whenever he is diſſatisfied with his maſter, may arrogate 
his liberty. I do not by this intend, That ſubjects, even under 
the moſt abſolute civil government, are to be deemed ſlaves, but as 
an argument A major: ad mInus, from the greater to the leſs : for, 
as a full reſignation of one's liberty may be made by his becoming a 


flave, ſo people may give a lefler power over themſelves, which can- 


not be recalled or impeached by them. And this is the caſe of ſub- 
mitting to civil government for mutual defence and ſafety, and which 
is founded in the nature of things, and ſtrictly enjoined by the great 
Apoſtle ©: whereas, by this author's plan, all government would be 
at the caprice of the multitude. Indeed, it a limited monarch goes 
beyond his line, and invades the referved rights and liberties of the 
ſubjects ; as if in a mixed government, as that of Great Britain, 
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the king, who has no power to make or abrogate laws, takes upon 


him to diſpenſe with them: 
repreſent the whole people, ought to take care of their ſecurity. This 


was done at the Revolution; a remarkable æra of the Britiſh hiſto- 


ry, upon which, and the Union of the two kingdoms, our preſent 
happy eſtabliſhment depends: but which cannot be drawn into ex- 
ample, to allow the mob, at every freak, to throw off their governors, 
which would ſap the foundation of all civil government, and intro- 
duce Anarchy and inceſſant rebellions in its room. Grotius has diſ- 
Vol. III. R cuſſed 


* 


there the ſtates of the kingdom, Who 


| 
| 
| 
| 
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65. A paral- 
lel rule in the 
law of Eng- 
land. 


66. Neceſſary 
intermeddl- 
ing in ano- 
ther's affairs 


Juſtifable, 


67. One's of- 
ficious con- 
cerning him- 
ſelf in ano- 
ther's affairs 
culpable. 


66 AnlInſtitute of the Laws of ScorLAN D. Book IV. 


cuſſed this matter to good purpoſe upon the ſame foot *, tho' he was 
not for advancing the prerogative of Sovereigns beyond their meaſure. 

A PARALLEL rule in the law of England, with this before us, is 
thus expreſſed by the lord Coke, Nihil tam conventens eft naturali æ- 
quitati, quam unumquodque diſſolvi es ligamine quo ligatum eft >. This is 
almoſt in the ſame very words with this rule ; it imports, That 
every contract or obligation muſt be diſſolved by means, or matter of 
as high a nature as that of the contract or obligation. 


Officious intermeddling blameable. ; 
Culpa eſt, ſe immiſcere rei ad R. 17. It is a fault for one to in- 


ſe non pertinenti. L. 36. b. t. intermeddle in the affairs of another, 


wherein he has no concern. 


Tu1s rule is intended to regulate the caſe in Negotiorum geſtio. 
Thus, if one takes upon him the management of the buſineſs of an 
abſent friend, without any commiſſion or authority, he acts a kind 
and generous part; where there was neceſſary occaſion for it, or the 
abſent perſon might probably otherwiſe have ſuffered loſs; and there- 
fore he is to be reimburſed, and ought to be rewarded, at leaſt with 
a grateful ſenſe of the good office. For example, if one redeems a 
proper wadſet on the abſent perſon's lands, whereby the wadſetter 
reccived perhaps double the intereſt.of his money ; or takes courſe 
with an adjudication, of which the legal was on the expiring, he is 


De ju. bel, 


et Pac, lib. 1. 


„ . 18. 


&c. 


b Coke 2. 
inſt, 360. 


not only intitled to be reimburſed by a proper action, of which I 


have treated largely elſewhere ©, but likewiſe merits a recompence 


for ſuch profitable management ; but which laſt is at the diſcretion * 


of the perſon intereſted. 


Bur, on the other hand, If one, from an officious principle, con- 


cern himſelf in another's affairs; as where he ſets about repairing or 
rebuilding a ruinous houſe belonging to an abſent perſon, without 
his knowledge, he may poſlibly loſe his expence, if the owner do 
not approve the project; tor it may probably be a burthen inſtead of 
a benefit, by ſubjecting him to the expence of keeping up an uſeleſs 
houſe; and therefore the owner is no farther liable, than fo far as he 
is really a gainer by it: or, if one employs the money of the abſent 
perſon, upon negotiations that he was not accuſtomed to, as not be- 
ing a dealer in ſuch, the employer does it on his own riſk. If it 
turns out to advantage, the benefit accrues to the abſent perſon, but, 
if otherwiſe, the damage or loſs mult lie on the officious intermeddl- 


er l. But, as ſome caſes may occur, where it is doubtful, if the 


manager laid out the expences with a view to be refunded, or out of 
humanity or affection, the following rule tends to clear the ſame. 


15 | Managers, how intitled to be reimburſed. 
In obſcuris, inſpict ſolere quod R. 18. In obſcure actings, the 
verifimile eſſet, aut quod plerum- matter muſt be cleared from what 


que fieri ſolet. L. 114. h.t, is moſt probable, or what is moſt 
| uſual in ſuch caſes. 


THis. 


( 


B. 1. tit. 9. 
ſed. 2. 


L. 10.11. 
ff. de negot. 
geſt. 


fac. Goth. 
ad h. I. 


OL. 27. © Io 
f. de neg. 
gelt. 


E 0 
I. 2. I. f. cod. 
eod. tit. 


*D.1. 34. . 
I. 11. c. cod. 


IL. 34. ff. de 
neg. geſt. 
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Tus rule is juſtly ſuppoſed likewiſe to concern Negotiorum goſtioa; 
as, on the one hand, the preſumption is, That none throws away 
his money, or makes a gift of his diſburſements ; ſo, on the other, 
the expences laid out on account of natural affection, or pure friend- 
ſhip, cannot be claimed“; wherefore, it may be frequently doubted, 
if ſuch manager is intitled to be refunded. There are two Criteri- 
ons laid down in this rule, whence the caſe may be determined ; 
the firſt is, That what is moſt probable from the circumſtances of 
the parties, and the ſubject of the management, muſt be conſidered. 


Thus, if the manager was parent or child to the party, or under 


great obligations from friendſhip, he is preſumed to have acted out 


of affection ©; or, if the manager undertook the buſineſs againſt the 


party's will, or when another offered to do it gratuitouſly, he can 
claim no reimburſement . The nature of the management, and ex- 
pences may likewiſe have influence. Thus, if the party was in low 
circumſtances, and the manager wealthy, the buſineſs will be pre- 
ſumed to be undertaken out of humanity, and the expence gitted ; 
and, on the other hand, if the party is in opulent condition, the re- 
verſe will be preſumed. The ſecond Criterion mentioned in this 
rule is, That what is commonly uſed in ſuch caſes muſt be regarded. 
Thus, for moſt part, where one has a view to charge another with 
expences laid out in his affairs, he kceps an exact account of them; 
and therefore, if this 1s omitted, the preſumption lies, that he was 
not to claim them; or, if he proteſted at his entry, that he was to 
claim his expences, the ſame will be dues. All, or any of thoſe 
circumſtances that occur, muſt be weighed, and judgment given, 
according as they preponderate. I have largely conſidered the caſe 


68. Two Cri- 
terions, 
whereby to 
judge if a 
negotiorum 
geſtor be in- 
titled to his 
expences. 


of a Negotiorum geſtor in another place", to which it was proper to 


add the above obſervations. 


THe fame rule is applicable to the caſe of aliment furniſhed to mi- 


nors, by parents or other near relations, and divers of the laws above 
quoted relate to ſuch inſtances, vir. Whether the parent that furniſh- 
ed the aliment is intitled to a Conſideration for the ſame from him who 
is maintained, or is preſumed to have done it out of parental affec- 


tion; and more eſpecially the caſe is fully reaſoned upon in one of 
them. | 


How far penal Aftions competent againſt the Heir. 


Sicut pena ex deliflo defunfti R. 19. Penal actions, ariſing to a 
bares teneri non debet, ita nec lu- private party from a delinquency, 


69. This rule 
applicable to 
the maintain- 
ing of mi- 
nors., 


crum facere, fi quid ad eum per- are competent againſt the oftender's - 


veniſſer. L. 38. h. f. heir, ſo far as he hath thereby pro- 
fited, but no farther. 


THus, the action of theft among the Romans was highly penal, 
even as it was competent to the perſon aggrieved, being fourfold, J. 


furto manifeſto. 1. e. where the offender is taken in the act; and two- 


fold otherwiſe, beſides reſtitution of the thing ſtolen, or its value. 


But the penal action did not lie againſt the heir; but, if it was litiſ- 


conteſted with the thief himſelf, it was good againſt the heir, as ap- 
wok from another law of this title, upon which I ſhall diſcourſe 
ereafter, Omnes actiones que merte aut tempore fercuut, femel incluſee 
Judictg 


70. The penal 
action paſſes 
not againſt 
the heir, un- 
leſs litifcon- 
teſtation was 
made with 
the deceaſed; 
this rule ex- 
empliſied in 
our law. 
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judicio ſaluæ permanent*, All actions which would expire by the death 
of the party, or lapſe of time, being once brought in judgment, are 
perpetuated; and which is likewiſe eſtabliſhed by the expreſs deciſi- 
on of the Emperor v. We have penal actions, whereby double or 
treble damages are allowed to the party aggrieved, in ſome few caſes, 
by ſpecial ſtatutes. Thus, perſons who obſtruct thoſe who are aſ- 
ſiſting to ſave ſhips in diſtreſs, are made liable in double ſatisfaction 
to the party aggrieved ; and, if any perſon, with whom goods taken 
out of ſuch ſhips are found, refuſes to deliver them up, on requeſt 
of the party concerned, he 1s ſubjected in treble the value, by the Bri- 
tiſh ſtatute . And in ſpuilies, ejections, and other caſes, where vio- 
lent profits are due, by an oath in litem of the purſuer, this diſtinction 
does likewiſe take place; ſo that, if litiſconteſtation was made with 
the party, his repreſentatives are liable, in the ſame manner as he 
would have been, to the whole peculiarities of ſuch action; but other- 
wiſe the heir is only ſubjected to reſtitution, or the real value of the 
thing, by our law. And, by the civil law, regularly, only ſo far as 
he has profited in terms of this rule. 


Actian for the Thing ſtalen, good againſt the Heir. 
Condictio ret furttve, quia R. 20. The action for the thing 
rei habet perſecutionem, hæredem ſtolen is good againſt the heir; be- 
quoque furis obligat. L. 7. & 2. cauſe it concerns the indemnifying 


. de cond. furt. the party aggrieved. 


71. The heir 
liable in o- 
ther delin- 
quencies, as 
Vell as theft, 
for reltituti— 
on or dama- 
ges by the 
canon law, 
which is the 
rule in this 
caſe with us, 


Tuls rule is farther explained to take place, tho' the heir had no 
advantage by the theft, and tho' litiſconteſtation was not made with 
the offender .. We extend this rule to the caſe of all delinquencies, 
whereby real damage is done to the party aggrieved in his eſtate, per- 
ſonal or real, and ſubject the heir to the whole damages of the party 
aggrieved, tho' no benefit come to the heir by the criminal fact, or no 
litiſconteſtation happened with the offender ; for it were unreaſon- 
able, that the perſon damnified ſhould ſuffer by the offender's death, 
before action brought. It is very true, the preceeding rule, and o- 
ther laws above referred to, and divers texts in the civil law to the 
ſame purpoſe, ſubject the heir in other delinquencies, where the of- 
fender dies before litiſconteſtation, ſo far only as he has profited by 
the delinquency, In quantum ad eum ex ea re-pervenit. But fince the 


L. 139. 
h. t. 
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b x. inſt, ""Y 


perpet. et ; 2 
temp. act. 723 


© 12 Annæ. 
c. 17. made 
perpetual. 
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C. 10. 
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caſe is plain in Theft, that the heir is liable for the whole, whether 


the thing is poſſeſſed by him, or he had profited by the theft or not, 
I can ſee no ground for excluding the perſon injured from full in- 
demnification againſt the heir in every caſe; and Tie reaſon aſſigned, 
in the caſe of theft, holds in every delinquency, for the indemnity 
of the party aggrieved, by damnifying or deſtroying his goods; and 
indeed the action lies, where the thing ſtolen had periſhed by acci- 
dent *. So that, upon this very ground, the canon law has varied the 
civil law to advantage on this point; for it expreſsly ordains, that 
ſatisfaction be made, by the heir of the offender, to the party ag- 
grieved in every caſe f: and we follow the canon law on this head x, 
as moſt other nations do . I have diſcourſed farther upon this point 


elſewhere, on a former occaſion *, 


Is 
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L. 49. ff. de 
oblig. et ac- 
tion. I. 4. S1. 
ff. de verb. 
oblig. 


hL. 152. 83. 
J. 137. 9 2. 
h. t. 


c Coke 2. 
inſt. 189. 
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et I. 5. c. ad 
leg. Jul. maj. 
©P. 1540. 
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Ix contracts the penalties incurred by the anceſtor affect his heirs, 
in the ſame manner as they would himſelf, tho' no ſuit was intented 
againſt the predeceſſor on that account *. This is a natural conſe- 
quence of the former rule, limiting the caſe to penalties ariſing from 
delinquencies, That they are not effectual againſt the heir, and there- 
fore it is otherwiſe in contracts. And there can be no doubt in this 
caſe ; for, as the contract itſelf deſcends to the repreſentatives of the 
contracter, it muſt likewiſe be good againſt them, with all the qua- 
lities of it; and which is expreſsly determined by other concurring 
rules in this title. 


BoTu this rule and the preceeding one hold in the law of Eng- 
land. One maxim there is thus expreſſed, Pena ex delicto defuncti 
heres teneri non debet ; and another is in theſe terms, I reſtitutionem, 
non in penam, heres ſuccedit * The firſt anſwers to the precceding 
rule, and the ſecond to this. 


In public Crimes the Heir not ſulyeded, unleſs Sentence proceeded againſt the Offender, 
H judiciorum publicorum ad- R. 21. In public crimes the heir 
miſſis, non alias tranſeunt adver- of the criminal is liable to no penalty 


fus haredes pane bonorum ademp- or forteiture, unleſs ſentence was 


tionis, quam fi lis conteflata et con- given againſt the deceaſed; except 
demnatio fuerit ſecuta; excepto ma- in the caſe of high treaſon, 


Jeſtatis judicio. L. 20. de accuf. 


Tux caſe of high treaſon is excepted by this law, and more eſpe- 
cially by the later conſtitution ; ſo that, even after the death of the 
offender, a proſecution might be carried on, in order to a forfeiture 
and corruption of blood, againſt the heir. This was our law of old e, 
but is now juſtly altered; ſo that, even in treaſon, unleſs the offen- 
der was attainted, the heir cannot be ſubjected to any forfeiture or 
diſability by the law of England, which is become ours f, 


Ix the caſe · of an act of Attainder, with a proviſo, © That, if the 
« party ſhall not ſurrender himſelf to juſtice, between and the day 
« therein limited, he ſhall ſtand attainted ;” if the party die be- 
fore the day limited, the act cannot take place. For, in all cafes 
where the condition annexed to an obligation was poſlible, at the 
time of making it, but thereafter becomes impoſſible by the act of 
Gop, the obligation is ſaved ; becauſe no advantage can be taken of 
the ſame, until there be a default in the obligor, according to the 


„int. 295. juſt rule laid down by Lord Coke 5. And therefore the judgment 


June 1750. 
Claim of Lo- 
gy-Almond, 
af the eſtate 
of James 
Drummond, 
commonly 
called the 
duke of 
Perth. 


i Coke 3. 
inſt. 5 2. 232. 


given by the court of ſeſſionb, That James Drummond (vulgarly 
called the Duke of Perth) who died before the day limited in the 


act of attainder againſt him, on or before which he was to ſurrender 


himſelf, or otherwiſe to ſtand attainted, did not die attainted, is well 


founded. If a defender, in a common indictment, does not appear, 


72. In con- 
tracts, penal- 
ties incurred 
by the party 
alfe& his 
heir, tho' no 
action was 
ſued againſt 
the deceaſed. 


73. Maxims 
in the law of 
England pa- 
rallel to the 
preceeding 


rule and this. 


74. This rule 
holds in all 
public 
crimes, by the 
Britiſh law, 
even the caſe 
of treaſon 
not excepted. 


75. How far 


an act of at- 
tainder; or 
an outlawry, 
or denuncia— 
tion has the 
eſfect of a 
judgment. 


and therein is denounced fugitive from the laws, tho' this is no con- 


demnation of him for the crime, yet it is a ſentence, and infers con- 


fiſcation of his moveables. And in treaſon, if a bill is found againſt 
one by a grand jury, and he is thereon, by due courſe of proceſs, 
outlawed, he ſhall loſe and forfeit as much as it he had appeared, 
and judgment had been given againſt him'; ſo that, if he die before 

Vol. III. 8 the 
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the outlawry is reverſed, the corruption of blood and forfeiture of 
the eſtate takes place. | 


Ignorance preſumed in an Heir, or Cautioner, 


Qui in alterius locum ſuccedunt R. 22. Heirs may, on probable 

Jjuſtam habent ignorantiæ cauſam, grounds, be ignorant of the circum- 

— an id quod petitur deberetur : fide- ſtances of the debts owing by the 

julſores, non minus quam heredes, anceſtor, in whoſe right they come: 

juſtam ignorantiam poſſunt alle- and cautioners are in the like caſe, in 

gare, &c, L. 42. bh. r. relation to the debts owing by the 
principal. 


76. This rule T'H1s law ſpecially concerns Condictio indebiti, i. e. reſtitution to 
excmplified one of what he erroneouſly pays, when he ſuppoſed it truly one 
mg __ but which was not. The ignorance of the former = is juſtly 
ment. excuſable in an heir or cautioner *; but will hardly be allowed, as to 


the party himſelf who made it. 


77. In cir- HowevEeR, in circumſtantial caſes, even the party himſelf, who 


cumſtantial 


duc nenn made the firſt payment, will be admitted to have reſtitution of the 
© a indi | ſecond; more eſpecially, if the payer was minor, a ſoldier, a ruſtic, 


may be re. a woman, or a man ſtupid and ſlothful in his buſineſs. And, indeed, 


men: 9g in theſe favourable circumſtances, the civil law burthened the defen- 


payment: der to prove, That the money was duly received. In other caſes, the 
the denen, purſuer, who complained of the undue payment, behoved to prove, 
Geil law and That the money was not due, and ſhow, from circumſtances, that 
ours in that he was impoſed on, or led into a miſtake, in making a ſecond pay- 
—_— ment; for the preſumption lies ſtrongly againſt him, that he would 
have minded the firſt payment, and not be fo fooliſh as to throw a- 

way his money on a 4 d. I doubt not, but this laſt will hold 

with us, without diſtinction of perſons ; for truly, after the debt is 

paid, and perhaps all the documents, on both ſides, retired and de- 

ſtroyed, it would generally be impoſſible to bring evidence of the 

former debt. Indeed, if it ſhall appear, that the inſtructions of the 

debt were not given up and cancelled, the defender would be obliged 

to produce them, whence it might appear, if there was any undue 

payment or not. 
) 


73. In wh IN other matters likewiſe there is a remarkable difference between 
matters tne 


ſucceſſorz the party and his ſucceſſor, univerſal or ſingular. Thus, if a cre- 
caſe is more ditor, who received part of his debt, adjudges the debtor's eſtate for 
1 the whole, the diligence is totally voided ; it being preſumed done 
ty's himſelf, With a fallacious intent, and from a covetous motive. But, if an 
on account heir, aſſigney or cautioner do it, he will be ſo far excuſed, that the 
of ** adjudication ſhall be ſuſtained as a ſecurity for what is truly due; as 
ſumeq igao- . | : 
e I had occaſion to take notice elſewhere more at large *. 


79. The year BEC Aus heirs are preſumed ignorant of the circumſtances of the 


ot deliverati- anceſtor's eſtate, the civil law, and after its example ours, give the 
on and bene- 


ft ofinven- heir an year to deliberate, whether he ſhall enter or abſtain ; and 


tary; one likewiſe the privilege of entering upon inventary, to be expedited in 
muſt be ſerv- . . . | s | 
e heir be. that period; concerning both which I have treated at large in the 


fore he can Proper place . And ſhall only add, That tho' the heir need not enter 
| within 
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within the year, That being the year of deliberation, by the expreſs 
purview of the act; yet, before he can plead the defence upon the 
inventary, he muſt be lawfully entered, as is inſinuated in the latter 
part of the ſtatute, and is plain from the nature of the thing; for he 
cannot otherwiſe found on the plea, That he is ſerved heir upon in- 
ventary. In accounting for the contents of the inventary, ſuch heir 
retains all neceſſary expences, particularly thoſe in making up the 
inventary, if there is no reſidue to himſelf, out of which it can be 
defrayed. This is the expreſs purview of the civil law, which, no 
doubt, is the caſe likewiſe by our ſtatute, founded thereonb. 


CAUTIONERS, on account of their preſumed ignorance of the ſtate 
of the debt, are of courſe allowed a diligence againſt the principal 
debtor, to recover documents of payment of the ſame by him. 


A Defender generally may ufe various Deſences ; but ſometimes barred. 


Nemo ex his qui negant ſe de- R. 23. A defender, by denying 


bere, prolibetur etiam alia de- the purſuer's claim, is not barred 


fen/ione utt; niſi lex impedit. L. from uſing other exceptions or de- 


b. T. fences againſt it; except where the 
law ſpecially excludes him from do- 


mg it, 


43. 


SELF-DEFENCE is one of the primary dictates of nature; and 
therefore, it is allowable to a party, that is attacked by another, in a 
judicial way, to defend himſelf by all the grounds of law that are 
in his power; in the ſame manner, as it is lawful for one, whoſe 
perſon is invaded, to ward off his adverſary's thruſts and blows, by 
all means poſſible. Wherefore the proponing a defence, eliding the 
libel, infers not the defender's acknowledgement of it : for example, 
he may deny the libel, and, on the purſuer's proving it, propone, 
and offer to prove the defence of payment. For, as the lawier ſays, 


Non utique exiſtimatur, confiteri de intentione adverſarius quocum agitur, 


qui exceptione utitur e, i. e. one is not underſtood to confeſs the pur- 
ſuer's libel, by proponing a defence againſt the ſame. And the ſame 
rule holds as to the purſuer's reply, for eliding the exception, That it 
does not infer any acknowledgement of the truth of it. But, unleſs 
the allegation is circumſtanced in the above manner, proponing the 
defence may poſſibly liberate the purſuer from proving his claim. 


By the rules of court with us, to avoid unneceſſary, tedious and 
expenſive proceedings, the purſuer may oblige the defender expreſs- 


ly to confeſs or deny the libel ; and, in like manner, the defender 


may the purſuer, as to the fact in his defence, and fo on as to the 
reſpective allegations of the parties; and, if it appear, that they were 
calumnious in denying facts, which they, are convicted by the proof 
to have known, they are ſubjected to high colts *, 335 


Tur exception ſubjoined in this rule, Ny lex impedit, i. e. unleſs 
the party is barred by the law from other defences, comes next to be 
conſidered. Such uprightneſs and candid behaviour is required in 
judicial procedure, which has for its end the obtaining of juſtice, 
that all diſingenuity and falſehood in the allegations of parties is ſe- 
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lowing, upon occaſions, defenders to uſe other defences, after a denial 
and proof of the Jibel, no doubt refers. I ſhall briefly relate ſome of 
thoſe caſes from ſome of the old Roman lawiers, who flouriſhed be- 
fore the empire became Chriſtian, that it may appear how much even 


the Gentile legiſlators and lawiers abhorred lying and deceit, in the 


management relating to actions at law; for the following proviſos 
took place in that period. Thus, where one that was ſued for da- 
mage done by the delinquencies of his ſlaves, to deliver them up, or 
make ſatisfaction for the damage, denied he had them in his poſſeſſi- 
on, the ſurrender of whom would have exonered him, ſince No 


Caput ſequitur ; if his Having is proved, he muſt ſuccumb, and make 


24. Inſtances 


in our law, 
where defen- 
ders are bar- 
ed from other 
defences. 


full ſatisfaction, tho' perhaps the damage be far beyond the value of 
the ſlaves, without any liberty, Ne dedere, i. e. to deliver them up 
to the purſuer, and thereon to be abſolved . The like rule took 
place in the caſe of damage done by a beaſt, on the defender's deny- 
ing it to be his, and his being convicted of calumny*. And if any 

rſon was ſued as one of two heirs-portioners, for the one half of 
the debt, and he being interrogated upon it in judgment, affirmed 
he was only heir as to the fourth part, if he was found guilty of a 
lye, he was ſubjected to the whole debt, as if he had been ſole heir; 
Mendax hanc penam (ſays Ulpian) feret, quod in ſolidum conventtur, non 
enim debuit mentiri, dum ſe minoris portionis heredem adſerutt *, i. e. 
The defender muſt bear the puniſhment, in reſpect of his lying, to 
be liable for the whole debt; for he ought not falſly to have affirmed 
that he was heir in a leſſer portion than truly he was. Again, if a 
defender, in a ſuit for delivery of any thing, denied his having it, if 
his poſſeſſion is proved, it was transferred to the purſuer, without 
any proof of the property's being his . And, to inſtance no more ex- 
amples from the civil law, if one, purſued to reſtore a ſum of mo- 
ney, as unduly paid to him by the purſuer, denies receipt of the mo- 
ney, this being proved, will ſubject him to repayment, unleſs he 
make proof that it was duly paid ; whereas otherwiſe regularly the 
purſuer behoved to prove, That it was unduly received by the de- 
tender e. | 


How far thoſe, or ſimilar penalties, may take place with us, I 
ſhall not determine ; but ſuch courſe of procedure ſeems moſt rea- 
ſonable. However, by act of ſederunt, where a party to a count and 
reckoning gives in a charge ſhort of his intromiſſions, or fictitious 
articles of diſcharge, he is ſubjected to the double of what was ſo 
concealed, or falfly ſtated, if it ſhall appear, from the circumſtances, 
that he either did, or ought to have known the truth of the caſe f. I 
may refer to this head, That, by our law, a defender who propones 
Falſehood againſt a writing founded on by the purſuer, and ſuccumbs, 
is barred from any other objection to it, by the rule, That Exceptio 
Falli eft ommium ultima; and if compenſation is not proponed in the firſt 
inſtance, before decree, it cannot be received in the ſecond, by way 
of ſuſpenſion. In both theſe caſes Lex zmped:t, the law ſtands in 
bar of the defender's proponing the exceptions, | | 
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The public Lau cannot be derogated from by the Parties, 


Privatorum conventio juri pu-. R:. 24. The public law cannot be 
blico non derogat. L. 45. § 1. derogated from, or infringed by the 
. 6. covenants of parties. 


THis law is ſaid to have an immediate reference to the Pactum le- 
gis commiſſorie in pignore *, viz. a Covenant, whereby, in caſe of non- 
payment of the debt at the day limited, the creditor was to have the 
ſubject impledged as his property forever. Among the Romans this 
compact was totally reprobated, both as to deeds then already granted, 
and in time coming, by the conſtitution of the Emperor Conſtantine 
the Great, and the creditor ordained to give back the pledge on re- 
payment of the money. And being introduced for the public good, 
to protect neceſſitous debtors from being impoſed on, and oppreſſed 
by the extortion of their creditors, it cannot be renounced by the par- 
ties, more than the law againſt uſury ; for truly ſuch convention 
would be to ſuſpend the law, by diſpenſing with it in that particu- 
lar caſe, which requires the ſame power as to abrogate the law entire- 
ly; and therefore the great Papinian regards ſuch paction as an at- 
tempt to repeal the law. He thus expreſſes it: Jus publicum priva- 
torum pattis mutari non poteſt , i. e. The public law cannot be alter- 
ed by the covenants of parties, 


Fo this reaſon, in wadſets ſubject to a temporary reverſion, with 
an irritancy of it, in caſe of non-payment of the debt at the time pre- 


fixed, the irritancy is not effectual, even tho' it be expreſt in the 


ſtrongeſt terms That the reverſion ſhall expire and become void zpſo 


fafo,and the lands be the wadſetter's irredeemably, on the lapſe of the 


term. At the ſame time we do not reprobate this paction altogether; 
for, if the creditor obtains a decree of declarator of the expiration of 


the reverſion, the equity of redemption will be forecloſed, and the 


eſtate rendered irredeemable and abſolute to the wadſetter. This is al- 
lowed by our law, that property may be fixt and aſcertained; and it was 
thought ſufficient indulgence, that the debtor, before ſentence declar- 
ing the irritancy incurred, might redeem his lands. And indeed the 
court of ſeſſion, on his compearance, would allow a reaſonable time 
to proyide the money for that purpoſe, even after ſuch ſuit com- 
menced This matter has been conſidered more at large in another 
place e. | 


Ix many other caſes our rule takes place, and is of univerſal uſe : 
thus, it cannot be covenanted That the depolitary, mandatary, or any 
other party to a contract, ſhall not be anſwerable for fraud and de- 
ceit ©, becauſe That were to encourage knavery. Nor can it be agreed 
between man and wife, that the donations by the one to the other 
ſhall be irrevocable, the law, in that reſpect, having abſolutely an- 
nulled them, at leaſt made them revocable, to prevent family-diſcord; 
and for the parties to make them irrevocable, were to give them- 
ſelves a diſpenſation from the law. Again, the act of limitation of 
the cautionary obligation to ſeven years *, introduced for the public 
good, cannot be diſpenſed with by the parties; for ſtill the law muſt 


affect the obligation, and the content of parties cannot ſupport it a- 
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gainſt the law. And, which is of a pretty general comprehenſion, 
the covenant of parties cannot ſupport deeds, that are executed with- 
out the ſolemnities preſcribed by law. For inſtance, they cannot a- 
gree That a right of lands ſhall be conſtituted without a ſeiſin. And in 


that, and all other the like caſes, the reaſon is obvious, The law has 


preſcribed thoſe ſolemnities, on pain of nullity, and therefore private 
perſons cannot change it, or derogate from the ſame by their agree- 
ments. 


Ir is a neceſſary conſequence from this rule, That all pactions 
which are againſt the good of the public, or productive of evil con- 
ſequences in common life, are void. Hence agreements between 


parties touching their ſucceſſion to a third perſon in life, without his- 


conſent, were void by the civil law, as tending to miſchievous con- 
ſequences *. On which occaſion the Emperor gives the reaſon thus; 
ug hujuſmodi pacta, que contra bonds mores inita ſunt, omni modo repel- 
ſuntun; becauſe ſuch pactions as are againſt good manners are whol- 
ly to be rejected. Wherefore the court of ſeſſion moſt juſtly found 
a bond void, as Contra bonos mores ; for this reaſon, viz. That it was 
given to the purſuer as a premium for his becoming cautioner for the 
defender, who thereafter had paid the debt himſelf *. So that we may 
lay it down in general as a principle, That obligations Contra bonds 
mores are void, as being againſt law, viz. the law of common ho- 
neſty and decency, and which in general is frequently ſuggeſted in the 
civil law, as a ground for ſetting aſide corrupt pactions or proviſos „. 


To this rule may be referred the ordinance of the civil law, Where- 
by all pactions with one concerning ſucceſſion to him were reprobat- 
ed d: where the reaſon juſt aſſigned, for diſallowing compacts touch- 
ing the ſucceſſion to a third perſon, without his conſent, does not 
hold. But ſuch pactions with the party himſelf were void; becauſe, 
by the law of the Twelve Tables, the preſcription was, Uri gruſque 
legaſſet rei fue, ita jus efto*, All teſtamentary diſpoſitions touching one's 
citate were to ſtand good; and therefore covenants, barring the par- 
ty from the liberty of making his will in relation thereto, were re- 
jected as againſt the public law. And with us the law being, That 
no teſtament is good to convey heritage ; therefore, tho' the heir at 
law ſhould conſent to the party's conveying his eſtate by teſtament, 
it would not be effectual, as being againſt the public law of this 
country. And tho' it might exclude, by a perſonal objection, the 
heir who conſents, yet it could not avail againſt the next heir, who 
ſhould ſupervene before the right was validly conſtituted againſt the 
heir who conſented, or was completed by a proper conveyance from 
him. The caſe is otherwiſe in a death-bed diſpoſition made with con- 
ſent of the heir, as I have ſhewn elſewhere f; becauſe That is a va- 
lid deed to convey heritage, and only liable to challenge at the ſuit 
of the heir, which, by ſuch conſent, is barred. 


THERE are however divers proviſions of law, which may be re- 
nounced by the parties in their tranſactions and negotiations : thus, 
on a marriage diſſolving within year and day, without a living child, 
all things return on the part of both ſpouſes, or their heirs, as before 


marriage; but this may be effectually renounced in their contract of 


marriage, 
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marriage, and for moſt part is. And in the ſame manner, others of 
the like kind, that concern only the private intereſt of the parties, 
2 may be diſpenſed with, the rule being, Cuilibet licet his qua pro ſe in- 
4 | ID de trodufta ſunt renunciare *, That all perſons may paſs from or renounce 
L 2 a erf introduced in their own favour. But ſuch is not the caſe 
"4 of the above examples that fall under this rule, which relate to the 
ſecurity, introduced by the public law, to prevent inconveniencies and 
bad conſequences, or to guard perſons, preſumed to be of infirm judg- 
ment, againſt fraud and impoſition. Thus, tho' of old minors 
could effectually renounce the privilege of Reſtitution, by ſwearing 
Never to challenge the deed; yet to abolith ſuch bad practices, the 
oaths oh minors to the above purpoſe were prohibited by expreſs 
p. 1681. ſtatute, under ſevere penalties; to that now the above privilege can- 
c. 19. not be renounced. | 
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One not liable for his Counſel honeſtly given. 


Confilii non fraudulenti nulla R. 25. None is liable for the coun- 
obligatio eft ; caterum, fi dolus et ſel he honeſtly gives; but if it was 
calliditas interceſſit, de dolo aftio fraudulent, with intent to deceive, 
competit. L. 47. h.t. the counſellor is anſwerable for the 

damage thence enſuing. 


Tus rule is intended to ſhew the difference between Counſels and 91.Fxamples 
Mandates; and an example of the firſt part of it is, Where one coun— 3 
ſels another rather to employ his money, by lending it on intereſt, — 4 
than in buying of land; or acquaints one that is to lend his money, 
That ſuch a man is a good hand for it. There lies no obligation from 
fuch advice, tho' the perſon recommended ſhould break, and the 
*$1.inſtit. creditor loſe his money®. And the reaſon the lawier aſſigns is con- 
_ <4, Vincing; Qua liberum eft, cuique apud ſe explorare, an expediat ſibi conſi- 
lium, i. e. becauſe it is free to the perſon that receives the counſel to 
follow it or not, as he thinks fit; and he ought to conſider with him- 
b. J. g. fin. ſelf if it is expedient%. This holds in the civil law, as to a Proxe- 
neta, i. e. a Broker, who recommends any perſon as ſolvent ; for 
tho' he gives a good character of one as a fit perſon to lend mone 
to, and the debtor breaks after the money is lent, whereby it is loſt, 
yet the broker is not anſwerable, if he truly gave his opinion accord- 
I. 2. ff. de ing to his judgment*. I ſhould think, however, that the broker is 
3 liable, unleſs the perſon whom he recommended was reputed ſol- 
vent at the time, if he gets money in order to find out a good hand 
to the party who is about to lend his money; for then his skill and 
induſtry is relied on. 


As to the other part of the law; If one recommends another 92. The ſe- 


who is to lend money to any as a perſon ſolvent, when he knew he cond. part of 
the law ex- 


empliſied. 


was upon the breaking, or to ſerve his own intereſt, then indeed it 

is a fraudulent counſel, and therefore ſubje&s the adviſer to all da- 

. . © fn. mages; for he plainly enſnared the creditor to truſt ſuch perſon, 
* t.d hich he would not otherwiſe have done, if he had known all that 
2 the adviſer knew about him. If one not only recommend a particu- 

lar perſon to lend money to, but likewiſe defire him to do it on his 


a. 18 risk, then to be ſure he is liable as mandator ® ; but That exceeds the 
de pol. 1,6, | 


$4. fl. mand, | bounds 
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bounds of counſel, the diverſity between which and a mandate this 
rule ſuggeſts. 


Ir may be here queſtioned, If thoſe that profeſs skill in any art 
or ſcience are chargeable with the conſequences of the counſels or ad- 
vices they give; as a lawier or phyſician, in the exerciſe of their re- 
ſpective profeſſions? The anſwer is plain, from this very law, That 
they are no farther liable than to give their conſultations honeſtly, 
according to their knowledge and capacity; for none, in ſuch caſe, 
can enſure the event: but if they act fraudulently, they are ſeverely 
puniſhable, beſides indemnifying the party leſed, ſo far as can be 
done. It is very true, that, by the civil law, practiſers in medicine 
were liable to the damages ſuſtained, thro' their unskilfulneſs in per- 
forming of cures *; but thoſe who are called Medici in thoſe texts 
were not Phyſicians that gave advices and conſultations, but were 
Surgeons that adminiſtred the cure, or performed the operation them- 
ſelves in all chirurgical matters >, Whence indeed the conſequence is 
plain, That ſurgeons, and all artificers or maſters of trade, are an- 
ſwerable for the damage that happens thro' their unskiltulneſs or in- 
ability in the art or myſtery wherein they practiſe. Hence the max- 
im of law is, That Imperitia culpe adnumeratur, according to another 
of our rules ©, Unskiltulneſs is deemed a fault in perſons that ſet u 
for skill in any trade or manufacture, which is illuſtrated by divers 
examples in the civil law “ The reaſon is, becauſe thoſe operations 
proceed by mechanical rules, wherein artificers ought to be expert ; 
whereas the ſucceſs of the advices given by lawiers, or phyſicians, 
depends upon various circumſtances that may occur, and diſappoint 
the expectation of the ableſt doCtors in thoſe ſciences. 


A CouUNSELER in crimes is liable in the fame manner as the com- 
mitter himſelf ; becauſe he is acceſſary, and contributes to the delin- 
quency, of which I had occaſion to treat elſewhere ©. But That muſt 
be underſtood where the advice has an immediate influence on the 
act, which, without it, probably had not been committed . But if 
the crime does not happen to be perpetrated, or the fraudulent coun- 
{el to be followed, ſo that nothing enſued upon it, the adviſer is not 


liable before human tribunals, however guilty he may be in a reli- 
gious ſenſe, | 


How far one preſent bound t9 prevent a Crime. 
Culpa caret qu ſcit, ſed probi- R. 26. No fault is imputable to 
here non poteſl. L. 50. h.t. one who only knows of, or is pre- 


ſent at the commitiion of a crime, 
but cannot hinder it. 


THr1s law properly concerns the caſe of ſlaves committing delin- 
quencies, where the maſter was exonered Nox deditione, by giving 
up the ſlave to the perſon aggrieved. But if the maſter knew that the 
crime was intended to be committed, and did not hinder him, he 
was liable for the whole conſequences, and could not ſo relieve him- 
felf of the penal action competent thereon : however, if he could 
not prevent the crime, he was ſtill free on delivering up the offend- 
ers, according to the dictate of this law, 
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FRoM this rule it may be argued, That a maſter, with us, is liable 
for the damages occaſioned by the delinquencies of his ſervants, 
when he knew of the fame, and could with ſafety have prevented 
them. But the caſe is otherwiſe, as I have ſet forth in another 
place*. The ſervant is only anſwerable, unleſs the maſter was abettor : 
but then a matter is ſubjected to the damages occaſioned by his ſer- 
vants, in what relates to the buſineſs committed to their charge“; 
for he ought not to have employed ſuch. 


IT may be enquired upon this law, How far husbands are liable 
for the treſpaſſes of their wives, when they know of the ſame be- 
tore-hand, and do not reſtrain them ? By the civil law, neither of 
the ſpouſes was anſwerable for the contracts or delinquencies of the 
other ©, And as, with us, it required a ſpecial ſtatute to ſubject huſ- 
bands to the fines of their wives“, and which is now reſcinded e, it 
follows of courſe, that, by our common law, they are not liable on 
that head ; and indeed, it were of dangerous conſequence that it 


ſhould be otherwiſe ; and which is the law in other countries like- 
wile !. 


crim. Proleg. 


$ lin. 


EI. Th? ad], 


jul. magiſt. 


bCoke 3, inſt. 


C. 3. 


i Coke 3. inſt. 


Tuls rule only concerns treſpaſſes or private delinquencies; for, 
as to public attrocious crimes, a party's knowledge of them may in- 
ter guilt againſt him, unleſs he reveal the fame. Thus, if one knew 
of any intended treaſon againſt the Emperor, and did not forthwith 
reveal it, or give information of the ſame to the proper judge or ma- 
giſtrate, in order that the execution of the crime might be prevented, 
and the conſpirators apprehended, he was guilty of tn by the 
civil law ©; and is of Miſpriſion of treaſon by the law of Great Bri- 
tain", And I apprehend, that one's privity to a deſign of perpetrat- 


ing any enormous crime, and not revealing the fame, would not paſs 


with impunity, but is puniſhable arbitrarly, the good of the com- 
monwealth being concerned in ſuch caſes. Thus, by the law of 


England, miſpriſion, or concealment of felony is puniſhable by fine 
and impriſonment '. 


p. 651. 

From this law, the queſtion is moved, Whether one is bound to 
| defend another who is in hazard of his life, if it is in his power to 
give him relief? I conceive, that he is not anſwerable in any civil 
kB. 1. tit. 10. Court for ſuch omiſſion, as I have ſhown elſewhere*; to which I 
+ ſhall only add, That, if one gets a conſideration for aſſiſting to re- 
{cue any perſon out of the hands of robbers, he is not liable to re- 

1. 9. L 1.ﬀ. 


quod Met. 
cauſa. 


ſtore it, which however would be the caſe, if he had been obliged 
to interpoſe ; for the Condictio, ex turpr cauſa, lies, where one takes 


L. ult. ff. de any thing for doing what was his duty to perform ® ; and it is not 
cond. ex turp. ſafe, for moſt part, to intermeddle in a riot or tumult, leſt, accord 


cauſa. 


ing to the vulgar obſervation, he may get the Redding ſtroke, Gr 
parting blow. 


* 


Nene can tranſmit a better Right than he is veſted with, 


Nemo plus juris ad alium R. 27. No perſon can tranſmit to 
transferre Laa quam ipſe habet. another a better or higher right than 
L.54.6.t he 1s veſted with. 


Vor, III. U 
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Tuis maxim is founded in the nature of things, it being impoſ- 


illuſtrat· ſible, that there can be an effect without a cauſe ; which would be 


101. This 
rule holds in 
tranſmiſſion 

to heirs; but 
they are on- 
their due or- 


caſe of exc- 


lar ſucceſſors 


- rights are li- 


acquiſitions, 
they may be 


the author's 


caſe Is other- 
wiſe in one- 


the caſe, if one could convey to another a right that is not in him- 
ſelf, or which he has not power from the owner, or authority by 
the law, to tranſmit. Thus, a creditor may, in execution of his 
right, diſpoſe of the pledge in a legal way, tho' the property does 
not belong to him ; but that is, in conſequence of a power from the 
owner, implied in the contra: and a judge may tranſmit the pro- 
perty, by his decree, adjudging the debtor's eſtate to the creditor, in 

oſecution of legal diligence. Here the judge has authority, by 
bis office, to execute che law, which warrants ſuch procedure. 
There are divers parallel rules to this “. 


TH1s law properly belongs to ſucceſſors in the right, univerſal 
or ſingular, that they can be in no better caſe than the perſon in 
whoſe room they come. As to an heir, he no doubt repreſents the 
anceſtor, and derives his right from him, and is ſable univerſally for 
his debts and deeds ; except where he enters on inventary, or is ſuc- 
ceſſor only in a particular right, as an heir of proviſion in a ſum of 
money. But then, by our law, there is a diſtinction of heirs, and the 
heir of line is ſubjected in the firſt place, and the heir of entail only 
after he is diſcuſſed : for, tho' all heirs repreſent the anceſtor, yet 
That is always in their due order. And, by the obligation, it may 
be otherwiſe provided. Executors, termed Heirs in Moveables, re- 
preſent likewiſe the deceaſt, but only to the extent of the ſubjects 
confirmed; and both they, and heirs properly ſo called, are liable to 
all the objections and exceptions that lay againſt the anceſtor. 


SINGULAR ſucceſſors, vig. ſuch as take by purchaſe or acquiſition, 
likewiſe come into their author's right, and can have no higher title 
than he, Non debeo melioris conditionis eſſe quam auctor meus, a quo jus 
ad me tranſit b, i. e. I cannot be in a better caſe than my author, 
from whom the right paſſes to me, as a parallel rule to this expreſ- 
ſes it. But then, as to the objections or exceptions on the part of 
the author, the rule in the civil law is, That ſuch as: are deemed 
merely Perſonal, as Deceit, &c. do not lie againſt onerous purchaſ- 
ers. But ſuch as are Real, affecting the right or obligation, diſcharg- 
ing, reſtricting or qualifying it; or In rem {cripte, as they eſteemed 
force or coercion, in obtaining the right, are good even againſt ſuch 
purchaſers. And all exceptions or objections whatever, that militated 
againſt the author, lie againſt gratuitous acquirers from him ©, With 
us, the rule in this caſe is more ſimple and plain, v:z. That all ex- 
ceptions or objections, even ſuch as are called merely perſonal in the 
Civil law, that lie againſt the author in perſonal rights, as perſonal 
bonds, &c. are good againſt his aſſignees, whether for a valuable 
conſideration or not; with this diverſity, that, if the right was for 
an onerous cauſe, objections or defences againſt the ſame muſt be 
proved, otherwiſe than by the cedent's oath, that it may not be 
thereby in his power to evacuate his own deed, for which he had re- 
ceived a valuable conſideration. But in gratuitous rights the oath of 
the cedent is good, the rule of law being, that Ex qua perſona quis 
lucrum capit, ejus factum preſtare debet i, i. e. one is anſwerable for the 


deed of him from whom he has a lucrative right, ſo far as concerns 
the 
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the ſubject. And, if it were otherwiſe, frauds could eaſily eſcape with 
impunity, by tranſmitting to others rights that were perhaps extin- 
iſned; and the party who is In damno vitando, or ſaving himſelf 
om damage, is always preferable to one who is In lucro captando, 
or catching advantage by another's loſs. Whereas, when the acqui- 
ſition is onerous, both parties are on the ſame foot, viz. the aſſignee 
to the borid, and the debtor in it; and 'tis the debtor's own fault, 
that he did not provide himſelf with a competent proof of payment, 
or other defences that he pretends to have againſt the debt ; and, if 
he ſuffers thereby, the onerous Aſſignee is not concerned, 


Tuo' this be a rule in the civil law, yet it is very applicable to 
the feudal uſages, and the progreſs of land-rights. Thus, the ſu- 
perior having only the Nudum jus ſupertoritatis, or Seigniory in him, 
with regard to the vaſſal, he cannot tranſmit the right of fee to a 
ſingular ſucceſſor of the vaſſal therein, till firſt it is ſurrendered to 

rocuratory of reſignation in favour of the pur- 
chaſer. And, in like manner, the heir of the vaſſal muſt make u 
a title to the fee, by infeftment on a retour, as heir in the land, or 
on a precept of clare conſtat from the ſuperior, whereby the fee that 
was in the anceſtor becomes veſted in the heir. And, if the ſupe- 
rior ſhould give a charter otherwiſe to the ſingular ſucceſſor or heir, 
it and the infeftment thereon would be void, as A non habente po- 
teflatem ; becauſe the fee ſtill remained in the author's perſon in the 
firſt caſe, and in the other In Hhereditate jacente of the deceaſed, which 
therefore could not be granted by the ſuperior, who had it not in 


him. 


Ao Alx, in rights of lands, for the Security of purchaſers, one 
may ſafely acquire a ſubject, wherein the granter ſtands infeft, 
without regard to incumbrances upon him, or on the ſubje&t, ex- 


cept ſuch as he can diſcover from the records; fo that here tis 


oſ- 
ſible, that the acquirer may be in much better caſe than his 1 00 
who was perhaps\under a perſonal obligation to another for the ſame 


ſubject, or had actually conveyed it by a perſonal deed. But our law 


ſecures the onerous purchaſer, on the faith of the records. And truly, 
even in ſuch caſe, there.is no more transferred from the author than 
was in him ; for he was fully veſted with the right of fee, which 
therefore muſt paſs by the conveyance, whereupon the firſt ſeiſin 
follows; ſo that the rule, under our conſideration, even takes place 
in this caſe. Thus, where the author's infeftment was reduced, or 
ſet aſide upon a perſonal ground, the rights flowing from him to 
onerous purchaſers were held notwithſtanding 
they were granted and fully ſettled in their perſons, before the au- 
thor's right was brought under challenge; and the ground of evicti- 
on could not be diſcovered from the recprds®. - 


Tur 7þſa corpora of moveables, as houſhold-furniture, and other 


ſuch goods, mult paſs likewiſe to purchaſers, free of any embargo, 
by the deeds or debts of the ſellers, for the facility of commerce; but 
in this, and even in the foregoing caſe of lands, donataries or gratui- 
tous acquirers are ſubject to all the perſonal claims of others upon the 
granter, in relation to the things conveyed, as above. 
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106. The im- IN conſequence of this rule, where the author's right was tem- 
_—_ A porary or redeemable, the 12 flowing from him, and depending 
luto jure dan- u pon it, muſt fall with the ſame. And to this purpoſe we have a 
tis, reſolvitur ſpecial maxim, vig. Reſoluto jure dantis, reſolvitur jus accipientis, i. e. 
üs. the acquirer or purchaſer's right muſt fall with his author's. Thus, 
when a wadſet is redeemed, the tacks, or even heritable rights flow- 
ing from the wadſetter, fall in conſequence; nor will the old ſtatute?, 
declaring tacks of lands good againſt ſingular ſucceſſors, ſupport 
them; for it concerns only the caſe where the letter's right to the 
lands ſtill ſubſiſts, but is transferred to another, and does not relate 
, to the caſe where the author's right is extinguiſhed. 
107. The di- Tux fame rule holds, where the author's right is reduced, not 
verſity be. upon a perſonal objection, as fraud, &c. but upon a ground affect- 
tween the au-. . . . 
thor's right ing the ſubject, which might have been known from the records. 
being reduc- For example, one acquires lands from a perſon that ſtands inhibited: 
econ aper, if the diſponee's right is reduced by the inhibiter, all deeds granted 
and that af- by him, or rights proceeding from him, in relation to the lands diſ- 
ſedting the poned, fall of courſe. It is otherwiſe, where the author's right is 


— {et aſide on a merely perſonal ground, as in the before quoted caſe®. 


Every one may lawfully uſe his own Right. 
Nullus videtur dolo facere qu. R. 28. One may lawfully uſe his 
jure ſuo utitur. L. 55. h.t. right, without being liable to any 
challenge on that head. 


108, A paral9 THE tendency of this rule is thus expreſſed in another, Nemo 
2 so damnum facit, niſi qui id facit quod facere jus non habet ©, None is li- 
| able in damages, - but he who does what he has not right to do. 


109.0nemay PURSUANT to this rule, I may cut beams or joiſts fixt into my te- 
deſtroy an nement, by my neighbour, for the ſervice of his houſe ; for I am 
2 3 uſing my right on my own property, which he is invading “: but, if 
ment. he has only a projection over my ground, without reſting it upon 

my property, I muſt not demoliſh it at my own hand, but apply to 


e proper magiſtrate to get it removed, 


110, Other Ox, in uſing his property, may deprive his neighbour of a bene- 


in{tances of 7 . . 4 
es fit or conveniency which he formerly enjoyed, as, by raiſing up his 


his property OWN houſe, ſo as to darken his neighbour's lights, or obſtruct his 


to the preju- proſpect ; or, by an operation upon his own ground, intercept the 
dice of his . i b . b 
neichbour. Water from running to his neighbour's ; and the reaſon aſſigned in the 
law is, Quia multum interejt, utrum damnum quis faciat, an lucro quad adbuc 
faciebat uti prohibeatur e: becauſe, there is a great difference between 
one's ſuffering damage, and his being precluded from a benefit or 
conveniency which he was formerly uſing. And, upon this prin- 
ciple, one may drain his loch into a public river, tho', by the nox- 
ious tincture thereby given to the river, the Salmon-fiſhing belong- 
ing to the neighbouring heritors was prejudiced, that being an acci- 
dental caſualty; and one uſe of public rivers is to carry off all noiſom 
things into the ſea f. 
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Bor one cannot, in uſing his right, throw any thing upon his 
neighbour's ground, as in digging a mine, 1 or quarry, on 
the confines of his property, caſt out the rubbiſh upon the neighbour's 
adjacent ground. Nor can I build my houſe ſo as the ſmoak ſhall 
annoy my neighbour's, more than I can build ſo as the eaſe- drop ſhall 
fall upon his ground ; becauſe there a real damage comes on his 
property by the occaſion of my building : and the law determines 
that I may do in my own what I pleaſe, provided thereby nothing 
is emitted upon my neighbour's ground, In ſuo alii hattenus facere 
quid licet quatenus in alienum nihil emittat *; now the caufing ſmoak in 
ſuch manner to annoy my neighbour's houſe, is the ſame as ſending 
water by a canal from the higher ground to the lower belonging to 
him, both which are unlawful without a ſervitude for that end b. 
Nor can one, by digging on his own ground, weaken the tounda- 
tion of his neighbour's adjoining houſe *. On the ſame principle I 
cannot make any building, ditching, or draining upon my ground, 
whereby the rain-water ſhall fall upon or run into my neighbour's 
round, otherwiſe than as it was accuſtomed . By this rule I ma 
build a mill on my lower ground, upon a water which ſerves my 
neighbour's mill above, but I cannot do it in ſuch manner as the wa- 
ter ſhall regorge upon his mill, and thereby « or prejudice its go- 
ing ; for by ſuch means the water is turned back upon my neighbour's 
ground, which is a real damage to the ſame. 


SOMETIMES the law reſtrains one from uſing his right to his neigh- 
bour's prejudice, vig. When he is doing it purely In mulationem vi- 
cini, to hurt his neighbour, without any benefit to himſelf. For ex- 
ample, where one, bona fide, builds on another's ground which he 
purchaſed, but not from the true owner, and it is afterwards evict- 
ed, the builder is allowed to carry off the materials, ſo as to leave the 
Manour in as good condition as before it was built on ; but if there 
are things which can be of no uſe to him, but may be ſerviceable 
where they ſtand, he muſt let them remain, upon getting the juſt 
value of the fame ; and the lawier adds this notable reaſon, Qui 
malitiis non eft indulgendum *, Becauſe a malicious humour is not to be 
gratified. At the ſame time, where a perſon is uſing his own right, 
the preſumption lies, that he 1s not doing it emulouily, but to ſerve 
his own intereſt by ſuch work. However, if he can particulariſe 
no real benefit, convenience or pleaſure, he has by it, other than the 
malicious delight of creating annoyance, and the fame work is moſt 
prejudicial to his neighbour, he will be compellable to take it down, 
or deſiſt from carrying it on *. 


Ix other caſes the owner is reſtrained in the exerciſe of his pro- 
perty, from the abuſe of it; as of old among the Romans, it one 
uſed his ſlave with exceſſive feverity, he was compellable to ſell him 
upon reaſonable terms, Quia intereſt reipublice ne quis re ſua male 
utatur s, Becauſe it is the concern of the public to prevent one's de- 
ſtroying or abuſing his property; for thereby he may become charge- 
able to the public, when, by ſuch means, he is reduced to poverty. 
And upon this ground our law gives force to judicial and voluntary 
interdictions, duly executed and publiſhed. By thoſe, eaſy prodigal 
people, for the preſervation of their land-eſtates, are tied up from 
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does not act 
in æmulatio- 
nem. 


113. For the 
public good, 
people ſome- 
times re- 
{trained in the 
exerciſe f 
their pro- 


perty. 


114. This 
rule con- 
cerns the in- 
terpretation 
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facts, and un- 
certain e- 
vents; in- 
ſtances of it. 
Divers pre- 
ſumptions 
of law found 


ed upon it. 
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alienating or burthening the ſame, without the conſent of the inter- 
dictors or friends appointed for that purpoſe, of which I have fully 
treated elſe where. And for the ſame reaſon ſumptuary laws are in- 
troduced, viz. to prevent mens waſting their fortunes by luxury 
and prodigality, i on ſolemn occaſions, as marriages, bap- 
tiſms, and burials; in which reſpect we have an excellent ſtatute li- 
miting the expences, but which is too little obſerved . 


In doubtful Caſes, the moſt ſavonrable Conflrudtion prevails, 


Semper in dubiis benigniora R. 29. In all doubtful caſes the 
praferenda ſunt, L. 56. b. t. moſt benign conſtruction is to be 
preferred. 


This law ſerves for interpretation of doubtful facts and events, 


whereon the ſubſiſtence or failure of a right depends. For example, 
donations between man and wife become void, by the civil law, if 
the donatary died before the donor: wherefore, if they happened both 
to be caſt away in the ſame ſhip, how ſhall the matter be adjuſted ? 
This rule affords the deciſion, that it muſt be underſtood that the 
donor died firſt, that ſo the gift may ſubſiſt.. Again, a legacy is 
left to a woman if her firſt child ſhall be a male; ſhe happens to be de- 
livered of two at a birth, one a male and another a female, and it 
is uncertain which was born firſt, the preſumption ſhall be that the 
male was firſt brought forth“; and the reaſon aſſigned in the law 
is in effect, tho' in other words, this very rule before us, In ambi- 
guis rebus humantorem ſententiam ſequi oportet, In doubtful things the 
moſt humane conſtruction is to be followed: and another parallel rule 
in this title is almoſt expreſt in the ſame terms. Many other in- 
ſtances may be given of this rule; as if one happen to receive more 
than the legal intereſt, it will, in a doubtful caſe, be preſumed 


through miſtake, rather than from an uſurious intent, and ſo the o- 


1 1 Fo Exam» 
ples of this 
rule. 


verplus be imputed to the principal ſum. And upon this principle 
divers of the preſumptions of law are founded ; as Dolus nunguam 
praſumitur, Fraud is never preſumed ; Quiſque prœſumitur bonus, Eve- 
ry man is preſumed to be honeſt, &c. All which take place only 
where the fag in queſtion admit of a doubtful interpretation. 


Double Payment againſt good Conſcience. 
Bona fides non patitur, ut bis R. 30. Bona fides, or good con- 
idem exigatur. L. 57. b. t. ſcience, will not permit that the ſame 
| claim ſhould be twice exacted. 


UPox this ground, if the creditor appoints a mandatary or factor 
for receiving the debts owing him, and afterwards recalls the com- 
miſſion, and the debtors, ignorant of the revocation, ay to the ſup- 
poſed factor, they are liberated f ; the debtor's bona kb ſupports the 

ayment, which in ſtrict law was unwarrantable. By the ſame rule, 
if an heritable bond, belonging to a debtor, is adjudged by his cre- 
ditor, tho' the debtor is thereby diveſted of the right to the bond, 
without any intimation, yet bona fide payment made to him there- 
after, by the debtor in the bond, will be ſuſtained, to avoid the ini- 
quity of double payment. 


Tuis . 


L. 32. 614. 
ſſ. de donat. 

inter vir. et 

ux. 


1L. 10. 1. 
ﬀ. de rebus 
dub, 


eL.192.h.t. 
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Tuis rule, founded in the ſtrongeſt equity, muſt however be li- 
mited to its pore uſe, vig. Where ſuch double payment infers ini- 
quity ; for ſometimes it is allowable, to prevent injuſtice. As for 
example, A collector of the ceſs or land-tax gets payment from the 
heritors ſubject thereto, and gives his receipts; the money thereafter 
is violently taken from him, or he is forced to pay it over to rebels 
who have the country in their power for the time, and he is after- 
wards obliged to anſwer the ſame to the public, he is intitled to a ſe- 
cond payment from the heritors ; becauſe, while the money remain- 
ed in their collector's hands, it is the ſame thing as if it had been in 
their own; fince the collector is a perſon of their naming, or at leaſt 
of the commiſſioners of ſupply for their behoof, and the colleQor can- 
not be chargeable for accidents ; and if it had not been in his hands, 
the rebels would have forcibly levied it from the heritors themſelves, 
and in that reſpect harraſſed them *. 


Bur if the ceſs had been paid in to the general receiver, and ſeiz- 
ed by the rebels from him, the heritors would not have been ſubject- 
ed to a ſecond.payment ; for the firſt payment operated a full exone- 
ration to the heritors. The general receiver 1s appointed by the 


crown, and fully impowered to exoner the payers; whereas payment 


to the collector does not operate an exoneration till the money is im- 
preſſed into the hands of the receiver-general. And therefore the col- 
lector, without his own fault, being ſubjected to the crown after the 
money was taken from him, he muſt be relieved, and the loſs of the 
money fall upon the heritors, whoſe property it remained as a Depo- 


ſitum till it was paid up. | 


How far one may build or repair his Houſe to his Neighbour's Prejudice, 
Domum ſuam unicuique rei- R:. 31: Any perſon may build or 
cere licet, dum non officiat invi- repair his houſe at pleaſure, provided 
he do not thereby prejudice his 


neighbour, on whom he has no ſer- 
vitude. 


„ 


Tus rule concerns the caſe of private perſons intereſts, That one 


may build or repair his houſe for his own convenience, as he thinks 


h[.12.1.13, 
c. de privat. 
_ #dijficiis, 


fit, without conſulting his neighbours, or asking their conſent, tho 
hethereby prejudice them; unleſs they have a ſervitude on his ground, 


according to the inſinuation in the end of this rule. But the caſe 


muſt be conſidered in another view as to the public. 


Tur Romans were moſt careful in preſcribing rules for buildin 
in Cities ; they limited the height of their houſes, that it ſhould not 
exceed one hundred foot, and that each heritor's tenement ſhould 
be diſtant twelve foot from another's, beſides ſeveral more particulars 
mentioned in the conſtitution of the Emperor Zeno. Theſe origi- 
nally concerned only the imperial city of Conſtantinople ; but were 
extended by the Emperor Juſtinian to all the cities and borows of the 
empire *, Wherefore the liberty of building, allowed by the law 
before us, muſt be underſtood with exception of the regulations 
preſcribed for the public good, in prejudice of which none can 
uſe his property. "Thoſe were juſtly introduced, for the ſafety of 

| | | buildings 
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tions, touch- 
ing buildings 
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120. Ruinous 
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be rebuilt by 
the owners 
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time ; what 
if they are in 
default. 


121. One can- 
not build ſo as 
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122. On va- 
rious occali- 
ons, neither 
the purſuer 
nor defend - 
er incur da- 
mage or ex- 
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over · ruled. 
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this, both in 
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buildings againſt fire, and for decorement of cities and borows, the 


regularity of buildings being ornamental to the ſame. With us like- 
wiſe rules are ſet down for buildings in the city of Edinburgh, by 
ſtatute *, For the policy and good neighbourhood of the town, and 
ſafety againſt fire, it is ordained, That no houſe to be built there- 
after ſhall exceed five ſtories above the cauſeway; and the thickneſs 
of the walls, and goodneſs of the materials are likewiſe aſcertain- 
ed ; and, in building or rebuilding, theſe rules muſt be obſerved, and 
ſo far limit the uſe of one's property for the public good. Of this 
I have ſpoken more at large in another place“. 


Ir was likewiſe a juſt proviſion in the civil law, That one, whoſe 
tenement was become ruinous, behoved to rebuild it, or that, on his 
default, it might be rebuilt at the expence of the public ; which it 
the owner did not refund in a limited time, the houſe might be ſold 
for reimburſing it. After this example our law has provided, That 
heritors of ruinous tenements within burghs ſhall be charged to re- 
build the ſame, after they have continued waſte for three years, and 
if they do it not within year and day from the requiſition, the magi- 
ſtratts may ſell them in manner directed by the act; and if no buyer 
offer for the ſame, the magiſtrates may cauſe rebuild them, and be 
anſwerable only for the price at which the ſame was valued before 
the building !. 


Tux law before us allows ſo to build as not to prejudice the neigh- 
bouring heritor : the meaning is, That he ſhall not be prejudiced 
by tranſgreſſing the public regulations, or building ſo as the eave- 
drop of the new houſe, or rain-water falling therefrom, ſhall preju- 
dice him. But in other reſpects he may prejudice him, as by dark- 
ning the lights or proſpect of the neighbouring houſe at pleaſure, for 


* p. 1698. 
c. 8. 


dB. 2. tit. 7, 
$ 10» 


© L. 46. 81. 
ff. de damn. 
inſec. 


P. 1663. 
e. . 


the conveniency of his own building; as to which, by the civil law _ 


or ours, no builder is under reſtraint, unleſs there is a ſervitude up- 
on him to the contrary *. 


Tuſtifiable to infiſt en a Remedy at Law. 

Nui fine dolo malo ad judicium R. 32. One is not culpable when 
provocat, non videtur moram fa- he, without fraud, applies to the pro- 
cere. L. 63. b. t. per court for a deciſion of any matter 

in diſpute. 


Tux great deſign of the law, and courts of judicature in which it 
is applied, is the execution of juſtice, and therefore parties cannot 
be blamed when they take the benefit of it. Our Saviouk indeed 
adviſes not to go to law for matters of ſmall moment *; and the great 
Apoſtle reproves Chriſtians for impleading one another before unbe- 
lievers ?; but thoſe wholeſome counſels only inculcate meekneſs of 
temper, patience and circumſpection, and do not import that one may 
not aſſert his juſt right before proper judges. A purſuer, in many 
caſes, may juſtly proſecute an action, which, at bottom, is inſuffi- 
cient, viz. if the defender has exceptions or defences founded in 
facts unknown to the purſuer : for Non videtur dolo exſequi, qui igno- 
rat cauſam, cur petere non debeat", as the lawier ſpeaks in another of our 
rules, i. e. He is guilty of no faulty procedure who knows no rea- 
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ſon why his action is not good. This may readily be the caſe of an 
heir or ſingular ſucceſſor. And, on other occaſions, one may be ne- 
ceſſitated to proſecute his action, when, in the event, he may be 
over-ruled, and yet have done it hen fide, not only on the doubt- 
fulneſs of the caſe frequently in point of law, but likewiſe of the 
fact, the circumſtances of which are perhaps unknown to him. As 
for inſtance, his creditors are in poſſeſſion of his eſtate, on redeem- 
able rights, which he has reaſon to believe are ſatisfied by in- 
tromiſſions; and in infinite other caſes he may be forced to his action, 
and cannot be liable to any damage on that head, tho, in the event, 
he ſhall ſuccumb. The defender may likewiſe have frequently good 
reaſon to ſtand a law- ſuit; and, tho' he ſhould be over- ruled, yet 
cannot be ſubjected to coſts as a litigious party. Thus tho', by the 
conſtitution of the Emperor Adrian, a 3 was liable In petitione 
hereditatis, or action fe recovery of an inheritance from the poſ- 
ſeſſor, according to the amount of it, as the caſe ſtood at litiſcon- 
teſtation ; yet, if accidental damage happen thereafter, he is not an- 
ſwerable for it: and the reaſon aſſigned is, that Propter metum hujus 
pericult, nen debet poſſeſſor temere jus ſuum indefenſum relinquere *, One is 
not tamely to give up his right, for fear of accidental damage to his 
party, on ſuccumbing. And our law and practice ſecures defenders 
that have a right, which is evicted from them, That they cannot be 
overtaken for fruits or rents of the ſubject, bona fide, reaped or up- 
lifted by them, in the mean time, before ſentence. 


BurT, if one ſue an action, or defend againſt it dolo malb, i. e. frau- 
dulently on the one part or other, as the quality in the rule imports, 


the party that is in the wrong is ſeverely puniſhable, which I have 


ſet forth at large in the preceeding title. Thus, if one intents a fri- 
volous ſuit, which he knows, or is preſumed to know is not found- 


ed in law, or ſupported by truth of the fact, or that the ground of 


action is taken off by his own, or his author's deed known to him, 
he is liable as a fraudulent and litigious purſuer : or, on the other 
hand, if the defender inſiſt tenaciouſly on groundleſs defences, or 
ſuch as he knows, or is preſumed to know are not founded in fact, 
he is a litigious and calumnious defender, and in either cafe the one 
or the other is liable to coſts of ſuit, and all the penalties of law in 
that reſpect. The expences or coſts of ſuit ought regularly to be 
awarded in the ſame action before decree, if they are due. The 
Emperors declare againſt the contrary method in the ſtrongeſt terms, 


as an enormous abuſe; Nefas eft litem alteram conſurgere ex litis prime 
L. 3 cod. de naleriab, i. e. It is a high crime, that a new ſuit ſhould ariſe out of 


the aſhes or remains of the old; but that regulation does not hinder 
decree to be given for the claim purſued for, reſerving the conſide- 
ration of expences till afterwards, as I obſerved elſewhere “. 


The Defender's Caſe favourable. 
Favorabiliores rei potius quam R. 33. The defender is in a more 


adlores habentur. L. 125. H. t. favourable caſe, in the judgment of 


uh law, than the purſuer. 

Divers laws in this title tend to the ſame purpoſe with this rules; 
the import of them all is, That, as to the matter of proof, and judg- 
Vo, III. Y ments, 
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ments, where there is any doubt, it muſt be given for the defender, 
ſo that, either in civil or criminal caſes, he cannot be condemned 
without a clear proof; and if, in any caſe, in a collegiate court, the 
Judges are equally divided in their voices, he muſt be acquit*. The 
reaſon is plain, for the preſumption muſt always lie for freedom and 
innocence; and therefore, there muſt be a proof to the contrary to 
infer a debt or guilt ; and, without a majority of voices in a college 
of judges, there can be no ſentence, and conſequently the defender 
muſt go free. And in this reſpe& likewiſe his caſe is favoured, that 
whereas ſome actions are temporary, the exceptions founded on the 
ſame grounds are perpetual *; becauſe the defender has it not in his 
power to propone them till he is ſued. But one muſt be a defender, 
before he can be intitled to legal favour of one in ſuch ſtate; and 
therefore, in the preparatories of the action, the purſuer is more fa- 
voured than the defender; for in theſe he truly is acting the part of a 
defender, vig. in defence of his action, that it may not be caſt; Am- 
bigua intentio ita accipienda eſt, ut res ſalva actori fit, as another of our 
rules dictates ©, viz. That where the libel or declaration is doubtful, 
it muſt be ſo interpreted, as to ſupport the action. Wherefore the de- 
fender's caſe 1s unfavourable in dilators, whereby the adminiſtration 
of juſtice is endeavoured to be fruſtrated, and the lords of ſeſſion 
have made divers regulations to prevent ſuch abuſe. Thus, a de- 
tender muſt . all his dilatory defences at one time; and even 
peremptory defences muſt not be prolonged, but proponed Timely, 
or otherwiſe they are not to be received thereafter ; unleſs recently 
come to his knowledge or obſervation !. 


The Tutory runs with the Inheritance. 


Duo tutela redit, eo hæreditas R. 34. The tutory devolves, by 
pervenit, niſi cum famine he- law, on the perſon who is next in 
redes intercedunt. L. 73. fr. ſucceſſion, except where a woman 
b. t. is next heir. 


Tuus, becauſe pupils cannot make teſtaments, their next heir, 
on their deceaſe, is juſtly burthened with the tutory. And, by the 
old civil law, even tho the next heir was minor, this was the caſe; 
but, in the mean time, a curator was named, till the tutor became 
major. This was remedied by the Emperor Juſtinian, who diſ- 
abled minors from being tutors ' : which obtains with us. But this 
law does not contain ſuch exception, which did not take place in 
the time of Scævola the author of it. In the ſame manner, the tu- 
tor of an idiot or madman is his next agnat, . e. he who is next in 
ſucceſſion, and who is 25 years of age. The reaſon of this law is 
obvious, vig. becauſe pupils and idiots are diſabled to make any ſettle- 
ment, whereby the next heir could be excluded from the ſucceſſion; 


and 'tis natural the burthen ſhould follow the benefit, according to 


another of our rules, Secundum naturam eft, commoda cujuſque rei eum 


ſequi, quem ſequuntur incommoda é. 


Women in general are by this law excluded from the office of 


tutory ; becauſe it was eſteemed officium virile, an office only proper 
for men b. But thereafter the mother and grandmother were admit- 


ted to it, preferable to all others, except thoſe named by the father 
in 
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in his teſtament; provided they renounced any ſecond marriage, and 
other privileges in their favour . And, by our law, women may be 
named tutors by the father, or obtain a gift of tutory from the ex- 
chequer, but fall from the office upon their marriage, 


Ir a middle brother die, leaving infant children, it may be a que- 
ſtion, whether the immediate elder brother of the deceaſed, or his 
immediate younger, would be tutor of law to the children ? For an- 
ſwer, the immediate younger brother is his heir of line, in caſe the 
deceaſed had died without iſſue; and the children ſucceeding to their 
father, in the particulars devolving to them, the immediate younger 
brother of the deceaſed would be their heir of line in ſuch ſubjects, 
which became heritage in their perſons; and conſequently, the im- 
mediate younger brother, purſuant to this rule, is their tutor, ſince 


he would be their ſucceſſor upon their dying in pupillarity. 


One's Condition cannot be hurt by another. 


Non debet alteri per alterum R. 35. The condition of one can- 
iniqua conditio inferri. L. 74. not be made worſe by the deed of 
h. F. | another, 


Tuis rule is worthy of the celebrated Papinian its author. It is 
founded on the principles of nature, and the general precept of the 
civil law, Alterum non lædere, to hurt no man. The genius and in- 
tent of all well concerted laws is, to prevent one's taking advantage 
of another, or doing any injury to him, or impoſing any hardſhip 
upon him. This rule is elegantly exemplified in the caſe of varying 
ſervitudes, vig. That they cannot be made heavier upon the heritor 
of the ſervient tenement, but may be made lighter and eaſier. On 
which occaſion the lawier lays down the rule, Meliorem vicini con- 
ditionem fieri poſſe, deteriorem non poſſe *, i. e. That the condition of 
the neighbouring heritor, who is ſubject to the ſervitude, may be 
made better by the heritor of the dominant tenement, in alterin 
the manner of uſing the ſervitude, but cannot be made worſe. But 


this rule is to be underſtood, with the limitations mentioned in a pre- 
ceeding one ©. | 


A PARALLEL rule to this is thus expreſſed, Jure nature aguum eſt 
neminem, cum alterius detrimento et injuria, fiert locupletiorem * ; The 
law of nature dictates, that none ſhould be enriched with the ſpoils 
of another: hence the many Condictions in the civil law. Hence 
likewiſe pupils are liable, ſo far as they have profited by the fraud 
of their tutors *. Again, even a Prædb, or one poſſeſſing, without 
any title, another's ſubject, which he knows is not his own, muſt 
have the neceſſary expence in preſerving it reſtored to him, and to be 


reimburſed the meliorations, ſo far as the owner hath thereby gained, 


after imputing the rents or fruits reaped in the mean time!. 


BuT where the goods of perſons concerned in open rebellion had 
been ſeized by the king's forces, and the owner having the benefit of 
the general indemnity, ſued the party to account for his goods, or, 
which was the ſame, a creditor of his purſued a forthcoming to 
that effect, his action was diſmiſſed ?; becauſe, tho' the indemnity 


; freed 
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freed the offender from being proſecuted for the crime, yet it did 
1 him to recover what was lawfully ſeized. Ard, tho' 
goods taken by rebels remain ſtill the owner's, the property not be- 
ing altered, as in the caſe of lawful enemies, yet goods taken from 
them are lawful prize to the king's forces: ſo that rebels, in all re- 
ſpects, as to their prejudice, are accounted as enemies, but not in 
queſtions touching their benefit. Thus, where natural-born ſub- 
jects, in the ſervice of a, foreign prince, come here to aſſiſt rebels; 
in caſe of their being taken priſoners, they are not intitled to be ran- 
ſomed as enemy-priſoners may, but are liable to the pains of trea- 
ſon . But, if private men, for their own gain, and not for the ſer- 
vice of the public, had rifled the goods of thoſe involved in the re- 
bellion, wt turned the fame to their own account, I apprehend, 
they would be fo far anſwerable to the owners, notwithſtanding the 
1 indemnity ?, in favour of the loyal ſubjects, for irregularities 
one by them during the rebellion ; for that ſtatute only ſaved them 
{rom being harraſſed by actions for damages, done on that occaſion, 
even to the loyal ſubjects, for the public good, and the ſervice or 
ſafety of the government ; but does not legitimate theft or robbery, 
nor intitle private men to enrich themſelves by the ſpoil of their 
neighbours, who, by the general indemnity *, came to be upon an 
equal foot with the reſt of the ſubjects, except in queſtions with the 
king's forces, or others acting by lawful authority; which muſt be 
decided after an indemnity, in the fame manner as in reſpect to e- 
nemies by the right of war. And much more will this rule hold in 
the caſe of the peaceable ſubjects being injured in the above manner. 


IT may be queſtioned upon this rule, If the union of the two king- 
doms of England and Scotland was conſiſtent with it. How could 
the repreſentatives in the reſpective parliaments (may ſome alledge) 
ſink the independent ſovereignty of each? was not this wronging their 
conſtituents, whoſe conſent was not required ? For anſwer, I have 
ſhown elſewhere ©, and experience, as well as the nature of the 
thing, demonſtrates, 'That this was a communication of their reſpec- 
tive rights and privileges, and was not an extinction of thoſe of ei- 
ther, and that the liberties and privileges of the ſubjects were there- 
by greatly augmented, inſtead of being abated. And the renowned 
Grotius, whoſe authority, in matters of this kind, is of no ſmall 
weight, plainly affirms, That in ſuch caſe there is no extinction, but 
a communication of the ſovereignty of both united in one; Si unian- 
tur duo populi (ſays he) non amittentur jura, fed communicabuntur ; ut in 
regnis que non eo duntaxit quod communem regem habeant, ſed vera unitate 
Junguntur , i. e. Where two nations unite into one, their rights are 

not loſt, but communicated : as, where two kingdoms are united, 
not only in reſpect to their having one king, but likewiſe are joined 
by an entire union. The firſt of theſe unions happened on our kin 
James VI. his acceſſion to the crown of England; and the ſecond 
upon the late union of the two kingdoms, happily at laſt accom- 
pliſhed, after having been formerly attempted without ſucceſs, 
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None can alter his Mind to another's Prejudice. * 


Nemo potefl mutare confilium R. 36. No man can alter his mind 
ſuum in prejudicium alterius. L. to the prejudice of another, who has 
75.h.t. intereſt in his determination, 


Tuis rule is likewiſe one of Papinian's: the meaning is, that none 
can vary his determination or will, fignified by an external act, 
whereby there is a Jus qucgſitum alteri, a right acquired to another, to 
that other's prejudice. Thus one, after be has ſubmitted a claim, 
cannot retract, nor the arbiter change his ſentence, after it is dul 
pronounced and figned *. And indeed an arbiter, who has accepted a 
ſubmiſſion, ought to give his deciſion, to ſave the parties from a law- 
ſuit ; and it may frequently be moſt prejudicial to the parties for him 
to wave it. Thus, if after they have diſcovered the — of their 
cauſe, the arbiter ſhall give up the ſubmiſſion, it may be very hurt- 
ful to one or other of them ; and therefore, the Prætor juſtly might 
compel arbiters, after they had accepted of the compromiſe, Offc:- 


um quod in ſe receperunt implere, to perform the office they had un- 


dertaken . The court of ſeſſion may likewiſe compel arbiters, after 


their acceptance of the ſubmiſſion, to determine the matters ſub- 
mitted. 


Ar the ſame time, there may occur good reaſons for the arbiter's 
declining to give ſentence. What if he cannot be clear in his own 


judgment, or if both parties are obſtinate againſt what the arbiter 


judges ought to be the rule? He is not to force a good office upon 
them, eſpecially when they think he is doing them an injury : in 
ſuch caſe the rule of law, juſt to be diſcourſed upon ©, muſt ke place, 
That Invito beneficium non datur, A good office is not to be obtruded 
upon perſons againſt their will. Thus, tho' by the civil law the 
Prætor generally compelled the arbiter to pronounce ſentence, for 
the reaſon above aſſigned, yet, on many occafions, he was diſpenſed 
with, as where he was defamed by the parties, or capital enmity a- 
roſe between them, or either of them and him; or if even his own 
affairs could not allow him leiſure to attend upon the arbitration : and 
in general, if, after his undertaking the office, it ſhould become in- 
convenient for him to give judgment “. 


Tuis rule may be applied to divers other caſes, as where the op- 
tion or election of one of more things is given to a perſon in way of 
legacy, or by contract, he who is intitled to ſuch choice, whether 
the creditor, debtor, or legatee, once making it, and declaring the 
ſame, cannot change his mind, without the other party's conſent *. 


A Benefit cannot be obtruded upon one. 


TInwvito beneficium non datur. R, 37. A benefit cannot be ob- 
L. 69. b.t. truded upon a man, againſt his will. 


SOME perſons are of ſo abject a character, that an ingenuous man 
would not chuſe to accept a favour from them, or willingly come 
under the obligation of gratitude towards ſuch people, or enter into 
an intercourſe of good offices with them. And therefore this rule 


„ f FO a benefit or gift cannot be conferred upon one, 
| without 
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without his conſent ; that as a gift muſt proceed from the free will 
of the donor, ſo it muſt be in the other perſon's option whether he 
ſhall accept it or not, 


THERE is another of our rules to the like effect with this. It is 
thus expreſt ; Quad cuique pro eo præſtatur, invito non tribuitur *, One 
cannot be compelled to uſe a proviſion introduced in his favour. Thus, 
if it is covenanted, that the creditor may ſell the pledge, and ſo ope- 
rate his payment, this being in his favour, he may do it or not, as he 
thinks proper *. And in like manner with us, if a wadſetter, by a 
clauſe in the deed, is impowered to ſell the lands, and take payment 
of his debt out of the price, he cannot be compelled to do it, but may 
leave the debtor to redeem the ſame as he beſt can. And indeed, in 
every caſe, where one has a proviſion covenanted in his own favour, 
he may uſe it or not at his pleaſure. 


By the like rule the law defines, That every man may renounce 

a legal privilege introduced in his favour, Omnes licentiam habent his, 
gue pro ſe intraducta ſunt, renunciare e; it is his own right, and he may 
uſe it or not, as he finds convenient. But this rule fails, where the 
rivilege is intended, to prevent impoſition upon perſons whom the 
law takes under its particular protection, as not being capable to judge 
for themſelves. This is the caſe of minors, as to reſtitution in inte- 
grum, on minority and leſion, which cannot be renounced, even up- 
on oath, as I obſerved elſewhere . Or, if it is a privilege introduced 
for the public good, it cannot be diſpenſed with by the parties, as I 
have likewiſe formerly remarked of the cautioner's liberation by the 


act 1695 ©. 


I xave ſpoken at large of gifts in another place f; and ſhall only 
remark here, that as gift muſt proceed from pure liberality, where 
no law can compel one to it, as hinted in the entry ; and according 
to another of our rules, Donari videtur, quod nullo jure cogente concedi- 
zur ; ſo if there was any prior conſideration inductive to it, tho' not 
enforced by the poſitive law, but only recommended by the law of 
nature, it is not a pure gift: thus, bonds of proviſion to children 


proceed from natural affection, and are not conſidered as mere dona- 


tions; and our law denominates ſuch deeds Rational, vz. as granted 
for rational cauſes. So that there is a great difference between thoſe 
and Gratuitous deeds, as likewiſe between them and Onerous deeds : 
thus rational deeds are frequently ſuſtained where gratuitous deeds 
would be rejected, as one may burthen the eſtate, provided in his 
contract to the heirs of his marriage, by rational deeds, which he could 
not by merely gratuitous ones ; and in many other inſtances, thoſe are 
ſuſtained, us $ theſe will not be admitted. Again, on the other 
hand, rational deeds are not conſidered as onerous, in a queſtion up- 
on reduction on the head of death-bed, or upon the a& 1621, of both 
which I have taken notice in the proper places“: fo that rational 
deeds are of a middle kind between onerous and gratuitous deeds. 
This diſtinction is founded in the nature of the thing, and had place 
in the civil law, where rational deeds were termed Donations ob cau- 


/am', and were not deemed pure donations ; nor were conſidered as 


onerous deeds in a proper ſenſe, 
Or 
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Or the like kind Remuneratory donations — be conſidered; for 139. Remu- 


they are not regarded as pure donations; and therefore, when they 
happen between married perſons, are not revocable as other donati- 
ons are. And I doubt not but in all caſes, where rational deeds are 
ſuſtained, remunerations will be effectual. This is likewiſe founded 
in nature, and the ſanction of the civil law ; for tho' the obligation 
to gratitude be not enforced by the political law of any nation, yet 
where one diſcharges his duty in that reſpect, the law ſupports the 
deed as rational, being to fulfil the natural obligation he comes under: 
thus, in the civil law, the receiver of a gift or benefit is characteriſ- 
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Superfluous Clauſes in a Deed de it no Hurt. 

Que dubitationis tollende cauſa R. 38. Superfluous clauſes, or ſuch 
contractibus inſeruntur, jus com- as are added in contracts, for the 
mune non lædunt. L. 81. h. 1. greater precaution, do not prejudice 

the parties of what would be other- 
wiſe competent by the common law. 


In the practice of our law it is commonly ſaid, That Super flua non 
nocent, What is ſuperfluous does not hurt the party, and this rule is 
ſo expreſſed in another place in the civil law *. Thus, if in a bond it 
is provided, That the creditor may do diligence againſt the cautioner, 
without diſcuſſing the principal, which was competent by the civil 
law, before Juſtinian introduced the benefit of diſcuſſion © ; it was 
a ſuperfluous adjection, and therefore could do no hurt, nor hinder 
the creditor, who perhaps chuſed firſt to diſtreſs the principal, from 
recurring to the cautioner after diſcuſſing the principal; as Papinian, 
the author of this law, reſolves the queſtion, and gives our rule for 
the reaſon of his anſwer (. Nor will ſuch ſuperfluous adjection preju- 
dice the debtor of the benefit competent to him by the common law e. 
But it is to be noted, That as in moſt writings there are ſuperfluous 
clauſes, in order (as is pretended) to explain the tranſactions of par- 


ties, ſo they frequently create more obſcurity and confuſion, and oc- 
caſion law-ſuits inſtead of preventing them. 


Tuis law concerns the caſe where a ſuperfluous clauſe is added 
for caution's ſake, aſcertaining what would follow of courſe by the 
common law. But there may be other ſuperfluities, either altogether 
inept, and having no meaning at all, which do not prejudice the 
deed as to its other parts; an inſtance of which 1s given us in the ci- 
vil law*; or Redundant Ampliations of the fame matter, in which 


caſe the rule is, Nor ſolent que abundant vitiare fcripturas®, What 
is redundant does no hurt to the deed, 


Or a quite different nature from theſe is the caſe where there is, 
in the ſame writing, a grant made to one of a particular, and a gene- 
ral clauſe ſubjoined in favour of another perſon; for then another 
of our rules takes place, In toto jure generi per ſpeciem derogatur b, In 
the whole law the general proviſion is derogated from by the parti- 
cular, which takes place in inſtitutions of heirs and legacies . It ob- 
tains likewiſe in obligations and contracts *, The ſame rule holds in 
ſtatutes ; thus, in any penal law touching divers particulars, if, as 
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to any of them, a ſpecial puniſhment is impoſed, the general clauſe 
ſubjoining a puniſhment, which, by the words, may be extenfive to 
all the preceeding matters, is not underſtopd to comprehend the par- 
ticular caſe, as is expreſsly defined in the civil law *: and holds in the 
conſtruction of Engliſh ſtatutes ®. and conſequently of Britiſh ones. 


In ſomewhat a different ſenſe, particulars derogate from the gene- 
ral clauſe, in another inſtance, by our law. For, as I have obſerved 


elſewhere , a general diſcharge ſubjoined to particulars will not com- 


prehend any particulars of a different kind from thofe ſpecially men- 
tioned. But if a general grant is made to the fame perſon of things of 
a certain kind, as of one's houſhold furniture, and ſome particulars 
of the ſame be ſpecified, the general grant will not be reſtricted 
thereto, but the Ce will rather be underſtood explanatory of it, or 
a ſuperfluous adjection, and the whole will be due; and to ſuch 
caſe the rule under our conſideration may be adapted. 


Bur ſometimes a proviſion of what would be competent by the 
common law, will be underſtood a reſtriction. For example; if in 
a contract of marriage there is reſerved to the wife the third or half 
of the houſhold furniture, it will, I humbly conceive, be underſtood 
to reſtrict her jus reli thereto ; for otherwiſe there was no occaſion 
for ſuch reſervation, and the mentioning it ſhews the intention of par- 
ties, That the wife ſhould be intitled to no more of the moveables. 
On this occaſion Expreſſa nocent, non expreſſa non nocent, The expreſſ- 
ing of what would have taken place in law is ſometimes hurtful, ac- 
cording to another of our rules, and on which I ſhall make ſome 
obſervations hereafter f In the mean time I ſhall take notice, that 
this is exemplified in many inſtances in the civil laws, vg. when it 
is plain that the inſerting ſuch proviſion is in order to limit or reſtrict 
the right. But That is not an inſtance that falls under this rule, nor 
is therewith inconſiſtent; for ſuch proviſion could not be added to re- 
move doubts about the party's intereſt, and it is in ſuch caſes only that 
the rule before us takes place. | 


| | One's Claim made better by Litiſconteſtation. 

Non ſolet deterior conditio fieri R. 39. The caſe of one who ſues 
eorum, qui litem conteſtati ſunt, his action is never made worſe by li- 
quam ſi non, ſed plerumque melior. tiſconteſtation, but for the moſt part 
L. 86. 5. f. is rendered better. 


THis rule is illuſtrated by the lawier, in two inſtances thereto ſub- 


joined; firſt, That the purſuer's heir becomes intitled to the action, 
after it is litiſconteſted, which otherwiſe, in ſome caſes, would not 


be competent to him, as in the action of injury“; and next, that af- 
ter litiſconteſtation the heir of the defender, in every caſe, is ſubject- 
ed to the nog claim, if juſt, and which is ſpecially ſet forth in 
another of our rules. There is another advantage by litiſconteſtation, 
particularly taken notice of in another rule, of more general conſe- 
quence than that juſt mentioned, vig. That all actions which would 
otherwiſe periſh by the death of the party, or by lapſe of time, are pre- 
ferved by being brought into judgment, or ſued upon, Omnes actiones, 


guc morte aut tempore pereunt, ſemel incluſæ judicio ſalve permanent k. 
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Tura are other benefits that accrue by litiſconteſtation by the ci- 

vil law : thus, intereſt of the ſums purſued for became due, as like- 

wiſe the fruits and profits of the ſubject belonged to the purſuer who 

L. 2. . 38. prevailed in his action .. How far theſe obtain in our law has been 

$ * f. de ſet forth in the proper place“. I have already explained litiſconteſta- 
uturis. . . 

oB. 1. tit. 21. tion, but referred the conſequences of the fame to this place; 

3 as to which there is no doubt but the particulars mentioned in the 

Cr ' preceeding paragraph, which obtain in the civil law, hold likewiſe 

with us. I ſhall only here farther obſerve, that the ſimple calling of 

a ſummons, afterwards ſuffered to fleep, will perpetuate a temporary 

action, ſince it can be wakened. But which is not ſufficient to ren- 

der it tranſmiſſable againſt the heir; but there muſt either be a de- 

cree in abſence given againſt the party himſelf, or compearance on 

his part and litiſconteſtation, in order to have that effect; as in the 

caſe of penal actions, which are not otherwiſe good againſt the heir, 

1L: 29. ff. de fo far as they are penal. And the reaſon is, becauſe Judicio quaſi con- 

novat. trabitur d; there is a kind of contract between the parties, by a ju- 

dicial proceeding. And, by a decree, tho' in abſence, there is a 

right acquired to the purſuer, which he cannot be defeated of by his 

party's death; but the decree may only be canvelled, in the ſame 

manner, by the heir, as it might by the party himſelf. But other- 

wiſe the action will not paſs againſt the heir; for it muſt be zncluſe 

eL. 139. h. t. Judicio, as the law above referred to emphatically terms it *, which 


the ſimple calling of the ſummons does not import. The difference 


146. The dif- 
ferent effects 
of calling a 
ſummons, 
and that of 
litiſconteſta- 
tion. 


between the ſimple bringing a cauſe into judgment, and litiſconteſta- 


L. 1. c, de tion, is properly ſet forth by the Emperors *. 
litiſcontelt. 
In all Caſes, eſpecially in Judgments, Equity is to be regarded. 
In omnibus quidem, maxime R. 40. In all the affairs of life, E- 
tamen in jure, aquitas ſpectanda quity is to be regarded; but moſt of 
off. L. 90. „. all in judgments, | 


TH1s rule is thus enforced by the Emperor Conſtantine the Great, 
Placuit (ſays he) in omnibus rebus precipuam eſſe juſtitie aqutatiſque, 
quam ſiericti juris, rationem, t.e. 1 here is in all matters greater regard 
L.. 8. c. de to be had to juſtice and equity, than to ſtrict laws. It concerns, in 
jumens. the firſt place, all the negotiations and tranſactions of men; ſo that, 
as equity ought to be reſpected by the parties in their covenants, ſo 
it ought by the judges in explaining them, and applying the law 
thereto. But chiefly, it is to be regarded in the conſtruction of ſta- 
L. 6. S2. ff. tutes, of which we have many inſtances in the civil law. Hence, 
de jure pa- it is ſometimes ſaid, Hoc æquitas ſuggerit, etft jure deficiamur * ; Equity 
denn. makes way for ſuch judgment, tho', in ſtrict law, it would not be 
1. competent. And, on the other hand, it is a common proverb, that 
ke. \ whe Summum jus eſt ſumma injuria, The rigour of law Is high iniquity. 
arcenda. | 
Equ1TY 1s interpoſed in judging upon the deeds of parties, but 
not fo as by giving relief to one of them, the right of the other ſhall 
be prejudiced. There was a remarkable inſtance, upon this head, 
lately before the court of ſeſſion. Certain Engliſh annuitants had in- 
feftment from the York-building company upon their eſtates in Scot- 
land, in the name of truſtees, conform to their bonds ſpecified in a 
ſchedule, to which reference was had in the right to the truſtees, 


A a Some 
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now inter- Some of theſe bonds were aſſigned over, and the affignees gave up 
poſed in mo- the ſame to the company, and obtained new bonds to themſelves in 
deranng the place thereof. The duke of Norfolk had a ſecondary infeftment 
of crimes. from the company on the ſame eſtates, and inſiſted in a reduction of 
the infeftment in the perſon of the truſtees, ſo far as concerned theſe 
new bonds ; for that the bonds to which the infeftment referred be- 
ing extinct, the acceſſary ſecurity behoved to fall of courſe. It was 
urged for the defenders, that the infeftment ought to be available in 
equity, as a real ſecurity for the new bonds, for that nothing but ac- 
tual payment ſhould be ſuſtained to purge the incumbrance. On 
the other hand, it was contended for the purſuer, That to revive the 
infeftment was to create a new right, which could not be done in 
law or equity by a court of juſtice. The court accordingly found, 
That the infeftment in the perſon of the truſtees could give theſe new 
annuitants no preference to the purſuer's, on the company's eſtates in 


1 * June 30. 
Scotland. 1752. duke of 


| Norfolk a- 
EqQuiTy ought likewiſe to be interpoſed in judging upon crimes, gainſt annui- 
and adjudging the puniſhment. This is the caſe of arbitrary puniſh- Nat of the 
ments, the judges are to take into confideration, as well the circum- ingcompany. 
ſtances that tend to alleviate the offence, as theſe which aggravate 
the ſame. And even where the puniſhment is aſcertained by a ſpecial 
| Natute, the rule given us by the lawier, in the conſtruction of ſuch 
ſtatutes, ought to be obſerved, Interpretatione legum penæ molliendæ po- 
tius ſunt, quam aſperande, i. e. penal ſtatutes are to be interpreted ra- 5 
ther in the milder ſenſe, than in the more rigid. For tho', in this L. p. ff. de 
laſt caſe, the law has defined the puniſhment, which therefore the Pems. 
Judges cannot alter, yet they are to put the moſt benign interpretati- 
on upon the law inflicting the puniſhment. Thus, for example, ca- 
pital puniſhment being indefinitely impoſed, was to be taken for de- 
portation, which is a civil death, and not for the natural among the 3 
Romans. And where an Engliſh ſtatute, or now a Britiſh, makes a ,* ark _ 
: She pub. jud. 
new felony, clergy is not excluded from the offender, unleſs it is taken «Hale pleas 
away in expreſs words 4. But where the law is expreſs, the judges 1 1 crown, 
mult follow its preſcription, the rule laid down by the great Papinian * Ne 
being, Fatt quoſtio eft in judicantis arbitrio, pænæ vero perſecutio legis 
auctoritati reſervatur, i. e. the queſtion of fact is in the breaſt of the 


court, but the puniſhment is the act of the law*®. L. 1. $4. 
5 ad ſctum 


Turphill. | 
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149. Equity FquiTY therefore is The favourable temperament of the law, whe- 
cover nenn ther it be the law which the parties limit to themſelves in their co- 
the province VEnants, or the general law of the nation. It is twofold, 1. That 

1 pa Judges; or which may be called Intrinſic, ariſing from the law itſelf, and the 

= which is the Circumſtances of the caſe; which is the equity intended here, where- 

i | privilege of by the judge adhibits an equitable conſtruction to moderate the rigour 

* _ legiſla- of the law. 2. Extrinſic, which is, where the preſcription of the 
TOE law is clear, and yet happens to fall very hard in any particular caſe, 

as in the above of the annuitants ; and then the judges muſt follow the 

line of the law, Durum eft, ſed ita lex ſcripta ęſti, It is hard, but ſo L. 12.5 . fl. 

the law hath preſcribed. And, in ſuch caſe, it belongs only to the VU © 240d 

ſovereign power to give relief, according to the dictate of the ſame 1 

Emperor Conſtantine, Inter æguitatem juſque inter poſitam inter pre- 

tationem nobis ſolis oportet et licet inſpicere s, i. e. Where equity, and *L. 1. c. de 

the preſcription of the law differ, the Emperor alone can determine bus. 


between 


Tir. XLV. Rules of Law illuſtrated, Ec. K. 40. 95 


i between them; for otherwiſe it were a diſpenſing with the law, 
3 which is not in the power of judges; and give way to what is com- 
: monly termed Cerebrina æquitas, a 1 equity, feigned by the 
be judges, without foundation in the law. 


Tur equity recommended in this rule, is what the judges, and 10. The di- 
others converſant in the laws, ought to have always before them, Te 
in order rightly to apprehend the ſame, according to the ſuggeſtion 
in the law, prefixed as a Motto to this work, Scire leges non hoc e 

'L. 15. fl. de verba earum tenere, ſed vim ac poteſtatem* ; The underſtanding of the 
legibus. laws does not conſiſt in that of the mere literal ſenſe, but of the ſpi- 
rit and intendment of them. And it is the ſame equity that guards 

us againſt the cavils and chicanry, by which the inſiſting upon the 
words might elude the true intention of the law, Safvrs verbis legis 
ſententiam ejus circumventre, which the lawier juſtly terms, In frau- 
dem legis facere ®, vis, By quibbling upon the words, to circumvent 
the true meaning and intention of the law, and evade it. Both the 
above kinds of equity are conciſely ſet forth by the Roman lawier, 
who, after taking notice that a law cannot comprehend all caſes that 
L. 10. eed, may occur ©, lays down the rule, Et rdeo de his quæ primo conflituun- 
r. ibid. Ur, aut interpretatione, aut conſtitutione principis certius conſtituendum e; 
Where the law ſeems defective, it muſt be ſupplied either by inter- 

+ pretation, or by a new conſtitution of the legiſlature. That of Inter- 
* coupons belongs to the judges, as is mentioned in the ſubſequent 
aw, to which again is added, That, in ſuch caſe, the law may like- 
wiſe be ſupplied by the juriſdiction of the judges, Quotrens lege aliquod 

unum vel alterum introductum eft, bona occaſio 5 cetera que tendunt ad 

L. 13. ibid. eandem utilitatem, vel interpretatione, vel certe juriſdictione ſuppleri *; 
6 Where the law defines one caſe or two, it is a good occaſion for the 
| | judges to ſupply it as to the reſt, that tend to the fame utility, either 

by Interpretation, or certainly by their Juriſdiction. By this laſt, the 


> L. 29. fl. 
cod. tit. 
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Tux extraordinary court of Chancery in England, called the Court 151. Exem- 
| of Equity, proceeds by the rules of equity and conſcience, and a- rogues 3 wag 
bates the rigour of the common law, by conſidering the intention of 


3 court is ſaid to ſupply what is wanting in the law, Supplet prætor in 
Y I. 11. ff. de eo quod legi deeft ', as by introducing an action to make the law effec- 
| * tual, as the lawier there explains it. Upon this foundation the nb 
3 officium of a ſuperior court ſeems to be grounded. 


the court of 
the law, and exerts its power, in caſes where the ſubje& is without chancery, 


Coke 4 remedy in the courts of common law ®, and in that reſpect its juriſ- 2328 W 
_ *c. diction and power is of vaſt extent ®. And the court of ſeſſion, as a 
uh Eo equity, and veſted with a noble officium, is of the nature of 
749, &. the foreſaid extraordinary court of equity in the chancery of Eng- 
Sup. tit. 7. land, as I have ſhown in diſcourſing upon it'; and both are eminent 


* 23-24 and ſtrong exemplifications of the rule before us. 


As the Houſe of peers is the higheſt court, ſo it is inveſted with the 152 The e- 
equity, intended by this rule in the higheſt degree. But not with the quity with 
other kind of equity, which I termed Extrinſic, That requiring a le- 8 
giſlative power to the exerciſe of it, by diſpenſing with the law in is inveſted. 
particular caſes; for, tho' it be a ſovereign court, yet that is only in 


judicial matters, as it is a court in the laſt refort. And, in the like 
manner, 


153. This 
rule concerns 
the prepoſte- 
rous order of 


| ſetting down 
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manner, the ſovereignty, in ref 


law, is in his majeſty. But, with great deference, neither the one 
or the other, or both together, are veſted with a legiſlative authori- 


to the executive power of the 


oY, That being the ſole Prerogative of the parliament, conſiſting of | 


e king and the two houſes. 


| How far Errors in the Writer hurt the Deed. 


Si librarius in tranſcribendis R. 41. If the writer of a deed 


fiipulationts verbis erraſſet, mhil commit any miſtake in taking down 


nocere quo minus et reus et fide- the agreement of parties, it will not 
Juſſor teneatur. L. 92. b. 1. prejudice the ſame. 


TH1s rule concerns the errors of writers, as to the conception of 


deeds, and is ſo exprefled in another law *; for it does not relate to 
the Copying of deeds, as the words, at firſt ſight, may ſeem to im- 

rt; ſince it could never be doubted, that ſuch error could not pre- 
judice the deed, and it were inept to make a rule about it; but it 
concerns the error in forming the principal deed. Thus, for ex- 


_ ample, tho' ſtipulation was ſolemnized by words, yet it was ordi- 


nary to take it down thereafter into writing by a notary, as appears 
from this rule, and various other inſtances in the law : wherefore, 
tho' the writer ſhould ſet it down prepoſterouſly, as the anſwer be- 
fore the queſtion put, or the obligation of the cautioner before the 
principal's, it will not hurt the obligation. There is no doubt but 
this rule muſt hold in our law, where the error or miſtake appears 
from the deed itſelf, viꝝ. that the ſetting down the clauſes in an im- 
proper order will not prejudice the deed. 


Bur, with the Romans, there behoved to be a proof by witneſſes, 


that the contract was regularly ſolemnized, as in the caſes above- 
mentioned, and every other caſe where miſtakes were committed 
by the writer of a deed. Hence it is ſaid, Veritas rerum erroribus 


geſtarum non vitiatur ©; and hence the title of the Code, Plus valere quod 


agitur quam quod fimulate concipitur ; where divers inſtances are given, 
to which this rule may be adapted from the ſame grounds of equity; 


however, it properly concerns a prepoſterous writing of the agree- 
ment *, 


Tno' in the caſe of this rule, and in all thoſe other caſes which 
affected the ſubſtance of the contract, there was, by the civil law, 
a proof by witneſſes allowed of the true res ge/ta, What was actually 
treated on and agreed to by the parties, yet that by no means is per- 
mitted by our law; for the deed muſt be taken as it is conceived, 
and writing cannot be controuled by witneſſes, unleſs it be charged 
with falſehood. And, if the writer commit errors in the ſolemni- 


ties of the deed, by not duly naming and deſigning the writer and 
witneſles, it muſt fall as null thro' ſuch defect. 


Confide- 
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L. 6. S 1. ff. 
de off. pref. 
Lib. 4. tit. 
22. | 


© Goth. ad h. 
leg. 


Tae > Rs SIE .4 * * - N 
5% f he SEW EL n : 
4 r S 


nn + x 1.2: 58 AER 


oY 
2 


2 n 
LE + 58 
u © fs "age og 


*Sup, rule 2. 


9. 1. . 
cod. ſi adv. 
del. I. 5. fl. 
de his qui 
veniam æta- 
tis. 

L. 9. 83. 
I. 37. ff. de 
minor. 1. 38. 
ff. de adult. 


tit. c. ſi adv. 


delic. 


q Mackenzie 
crim. part 1. 
. 


p. C. vol. 1. 
p- 25, &c. 


7 Ib, 26,27. 


diciis, et atati et 1 
ſuccuritur. L. 108. 111. b. t. had of the non-age of the offender.; 


Tir. XLV. Rules of Law illuſtrated; c. R. 42. 97 
Confederation had of the Non-age, or Imprudence of the Ofſtnder, 


Fere in omnibus panalibus u- R. 42. In penal judgments, ſome 
ic conſideration is in many caſes to be 


as likewiſe, if the crime was com- 
mitted only by imprudence, 


A Puri that is Pubertati proximus, or near arrived at puberty, 
is capable of crimes, as was above taken notice of“; but it muſt be 
left to the arbitrement of the judges to conſider, from the circum- 
ſtances, Whether the pupil accuſed was Dol: 18 and guilty of de- 


ceit, or not, in commiſſion of the fact. 


HowEvER, even minors paſt the age of pupillarity are ſometimes, 
by the civil law, to be more mildly puniſhed than majors, as re- 
marked in this rule, vis. in offences againſt penal ſtatutes intro- 
ducing civil penalties, or in caſes which are not naturally cri- 
minal *; but not in crimes againſt the law of nature and nations, as 
murder, adultery, theft, or injury. In theſe Malitia ſupplet ætatem, 
The malice of the party ſupplies his years, as the canoniſts ſpeak : 
for the dictates or ſuggeſtions of nature may be ſufficient to reſtrain 
them from ſuch crimes ©. But in civil penalties their ignorance and 


youthful facility pleads their excuſe, or at leaſt a mitigation of the 
puniſhment. 


Our law follows the ſame rule with the civil law in the above re- 
ſpect, and the circumſtances inferring capacity of fraud, and that 
the offence was committed of deſign, mutt be laid in the indictment, 
and the court will judge whether they are ſufficient or not. And 
there are inſtances in the books of adjournal, of judgment of death 
paſſed upon boys under the age of 14 years ©; and above that age mi- 
nors are equally ſubje& to puniſhment as majors, in crimes againſt 
the law of nature. And the law of England is the ſame ; for lord 
Hale © lays it down as a rule, That 14 years of age is the common 
ſtandard ; and that both males and females are, by the law, obnoxi- 
ous to capital puniſhment for offences, committed by them at an 
time after that age ; and then he adds,. That tho' infants under the 
age of 14, are not, prima facie, preſumed to be dhli capaces, yet, if 
they be above ſeven years old, judgment of death may be given a- 
gainſt them for capital offences then committed, where it appears, 
by ſtrong and pregnant evidences and circumſtances, that they had 
diſcretion to judge between good and evil, and he mentions precedents 


of that kind ; but he juſtly preſcribes divers cautions to be ufed on ſuch 
occaſions f, 


Tur caſe of minors, as to miſdemeanours or treſpaſſes, whereby | 


damage is done to others, inferring penal actions to the party aggriev- 
ed, (which this rule chiefly concerns) or an arbitrary puniſhment, 
an analogous rule to the preceeding would ſeem to take place. So 
that if the party was doli capax, and the deſign appears, from the 
circumſtances attending the fact, he is liable to puniſhment, but 
which, on account of his nonage, may admit of a mitigation, ac- 
cording to the purport of this rule. But if the penalty was only im- 
Vor. III. B b poſed 
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poſed for neglecting what was otherwiſe incumbent on majors, it 
wilt not, I apprehend, take place againſt minors; as is plain from 


the inſtance given in the law, of a mother who was bound, under a 


penalty, to kes her infant children authoriſed by tutors, that if ſhe 
was minor the penalty is diſpenſed with *. But the party aggrieved, 
by the delinquency of a minor capable of fraud, is as much intitled 
to his damages as if the offender was major b. By the law of England, 
an infant above 14 years may be fined and impriſoned for miſde- 
meanours ; but the ordinary puniſhment is not inflicted upon him. 
And he will be privileged by his non-age in the caſe of Non- feaſance, 
w72. where a penalty is incurred for negle& ; becauſe no laches can 
be imputed to him. 


Tur Imprudence, Imprudentia, mentioned in this law, is meant 
of Improvidence, i. e. where a thing happens without one's fore-fight, 
viz, by accident, or without deſign, as hat term is ſometimes uſed in 
law“. This indeed, for the moſt part, is a good defence, both a- 

ainſt an action of damages, as appears from the law juſt quoted; and 
likewiſe againſt puniſhment, as in manſlaughter by miſadventure, 
called Chancemedley in the law of England *. Different from this 
is Chaudmelle, (an old French word, fignifying a Rencounter ) menti- 
oned in our antient ſtatutes*; and is defined Manſlaughter committed 
on a ſuddenty; which is the ſame as ſimple homicide in the law of 
England, and perſons charged with it had the privilege of the ſanc- 


tuary, and conſequently were not capitally puniſhable, in reſpect of 


their improvidence, or want of deſign of killing. How far this is altered 
by the later ſtatutes, I (hall not determine; but it ſeems to me that in 
it Caſual homicide is taken in a large ſenſe, comprehending all ſuch 
as is committed without previous deſign, or Malice Prepence. But 
in this, and all other offences by improvidence, the circumſtances 
of the fact muſt be duly attended to; for ſometimes it may be pure- 


ly caſual, and at other times culpable, and then muſt be puniſhed 


according to the degree of the guilt, at the arbitrement of the court. 


Minors not ſaid to be leaſed by Damage occurring of Courſe. 


Non capitur, qui jus publicum R. 43. One cannot be ſaid to be 
L. 116. F 1. . 7. leſed, where the damage happens 


L. 2. e. i 
adv. delict. 


„ L. 6. 82. 
ff. ad l. Ag. 


© Hales P. C. 
part I, p. 20. 


4L. 52. 63. 
ff. pro ſoc. 4 


© Hale ibid. 
p. 471. 

f P. 1425. 
c. 51. 

P. 1469. 
6. 35. 


b P. 1661. 
e. 22. 


| only in the common courſe of buſi- 


nels. 


Tris law concerns minors. As for example, a minor ſells at a 
lower rate, than ſome others have done, the fame thing, at the time, 
he is not leſed, unleſs (according to the decifion of the civil law) 
it had been under the half of the true value ; becauſe it is the nature 
of buying and ſelling, that the ſeller endeavours to get as good a 
price as he can, and the buyer to have the thing as cheap as poſſible, 
Et naturaliter licet contrabentibus in pretio ſe circumvenire®, i. e. It is 
natural and incident to the contract of ſale, that each of the contract- 
ers ſhould endeavour to make as good a bargain for himſelf as he 
can; as was remarked of old, by the inſpired wiſe man, to have been 
the practice in his time, © It is naught, it is naught, faith the buy- 
« er, but when he is gone his way, then he boaſteth i.” But the 
inſtance juſt mentioned from the civil law, would not hold with us ; 


for 
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for a major is preſumed capable to advert to his own intereſt, and, if 
he does not, our law affords him no remedy, tho' the leſion does ex- 
ceed the half ; but a minor is underſtood to have been over-reach- 
ed in the bargain, thro' the imbecillity of his age, and therefore will 
be reſtored, tho' the leſion be much within the half; but ſtill it muſt 
be ſomewhat conſiderable, or, as our law terms it, an Enorm Leſion, 
as I have fully ſhown in the proper place *. 


ANOTHER example of this rule is given in the civil law, vie. Where 
a minor is liable in a cautionary obligation of his father's, with di- 
vers others, and had paid the whole debt, his action of relief is di- 
vided among thoſe who are ſolvent at the time of litiſconteſtation; 
but it happens, that ſome of thoſe became thereafter inſolvent, he has 
no remedy on that pretence againſt the reſt, for he follows the com- 
mon courſe of law, and the ſame thing may eaſily have happened 
to a major; which I apprehend will obtain in our law. To inſtance 
no more, ſuppoſe a minor give a remuneration, ſuch as a major in 
the like caſe would have given for a good deed or office performed 
to him, or benefit conferred on him, it would ſeem reaſonable that 
the minor ſhould not be intitled to reſtitution againſt it; becauſe it 
is a kind of natural compenſation, and the like happens and is ex- 
pected in the common intercourſe of mankind, to avoid the charge 
of ingratitude ; and that it was fo decreed by the parliament of Pa- 


ris, a learned author reports ©, and I ſhould think it will likewiſe 
hold with us. | 


The Entry of the Heir conjained with the Anceſlor's Death. 


Omnts bareditas quamvis po- R. 44. The entry of an heir, in 
flea adeatur, tamen cum tempore the judgment of law, is holden as 
mortis continuatur. L. 138. h.t. conjoined with the time of the an- 

5 ceſtor's death. 


ALL the rights of the inheritance are veſted in the heir's perſon, 
upon his entry, as from the period of the anceſtor's death. An heir 
is juſtly ſaid to be Eadem perſona cum defuntto, Deemed the ſame per- 
ſon with the deceaſed, in a legal capacity. We call the Inheritance 
before the heir's entry Hereditas jacens, viz. as lying over untaken 
up by the heir, till which it is feigned to be ſtill in the perſon of the 
deceaſed : thus, in the civil law, the Hreditas is ſaid to be Domina, 
et vicem defuntt obtinere* ; and all the interim acquiſitions are there- 
fore good, and accrue to the heir upon his entry, in the ſame 
manner as if he had entered immediately on the anceſtor's death, 
according to the purview of this rule. And which is enforced by an- 
other of our rules to the like purpoſe, Omnia fere jura heredum per- 
inde habentur, ac þi continuo ſub tempus mortis cſtitiſſent *, all the rights 
of the heir are conſidered in the ſame light as if they had exiſted at the 


time of the anceſtor's death. Hence the intermediate rents belong to 


f L. 31. $ 4- 
ff. de uſucap. 
© L. 40. cod, 
tit. 


the heir, and the poſitive preſcription runs before his entry, as well 
as after, which is ſpecially decided in the civil law, Vacuuwn tempus 
> ante aditam hareditatem, vel poſt aditam, ſupereſſet, ad uſucaptonem 

red! procedit l. Which is again repeated, with the ſignal note of aſ- 
ſurance, that Indubitatum eft *, "That it is undoubted, that the interme- 
diate time before the heir's entry is profitable to complete uſucapion, 


Or 
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or the poſitive preſcription in his favour. And upon the ſame prin- 
ciple it is, that tho' the firſt heir ſhould die unentred, yet the next 
that enters has the ſame benefit as to completing the preſcription, by 
the poſſeſſion of the firſt, as if he had entered. Upon the ſame 
pa the renunciation of the heir, at whatever time it is made, is 

eld as if it had proceeded immediately on the anceſtor's death *. And 
hence with us, all the rents that fell due after the anceſtor's death 
belong to an adjudger, upon a decree Cognitionis cauſa, proceeding 
on the heir's renunciation, 


IT is very true, the poſſeſſion, which is facti, matter of fact, that 
the deceaſt had, cannot, from the nature of the thing, paſs upon the 
heir, who muſt apprehend the poſſeſſion himſelf *, But the poſſeſ- 
ſion that was begun by the deceaſed to the legal effect of the poſi- 
tive preſcription, and otherwiſe is profitable to the heir, as juſt ſaid; 
and he has the only right to apprehend the poſſeſſion, as he hath to 

rocure himſelf ſeized in the eſtate. And, as in many other caſes, 
we preciſely follow the principles of the civil law in this reſpe&, and 
have not adopted the modern maxim which obtains in France, and 
elſewhere, Le mort ſaiſit le vif, That the deceaſed's ſeiſin and poſſeſ- 
ſion tranſmits to the heir. 


By our law, the ſucceſſion of the anceſtor often dividing and de- 
ſcending to different perſons, as to an heir and executor, to an heir 
of line and of conqueſt, or to an heir of tailie, the rights that con- 
cern the ſubjects of the reſpective ſucceſſions are veſted in the ſeve- 
ral repreſentatives of the anceſtor reſpectively, when they make up 
titles to the ſame; which, to the above effect, is conjoined to the time 
of his death. | | 


Crimes conſidered, as at the Time of committing them. 


| Nurquam creſcit ex poſt facto R. 45. The law conſiders crimes 

preteritt delicti æſtimatio. L. and delinquencies as at the time 

138. § 1. 5. 7. when they are committed, without 
regard to what happens thereafter. 


Tus rule chiefly concerns private offences, called Delicta, Delicts, 
in the civil law : thus, from a ſpuilie there ariſes an action for reco- 


very of the thing, or the value, according to the purſuer's oath 7» J- 


tem, and for violent profits from the time of the ſpuilie committed ; 
and, by the civil law, in the caſe of theft or ſpoliation, for the double, 
and ſometimes the treble or quadruple the value of the thing, as a 
penalty competent to the party aggrieved. This claim cannot be en- 


L. 11. f. 
de ſao ſyll. 


b L. 1.615. 
ff. fi is qui 
teſtam. lib. 
&c. I. 25. fl. 
de Aq. poll. 


creaſed, tho the offender ſhould ſell the goods to a third perſon, and 


ſteal them again from him ; for tho' he has committed theft twice of 
theſe goods, the owner can have but one action, as is ingeniouſly il- 
luſtrated by the lawier ©. But that does not hinder one who has ſtol- 
en, for example, a calf, from being liable to the full value, after it is 
grown up, or the like: for that proceeds from the encreaſe of the 
thing, and not from a ſubſequent fact; nor has the thief any conſi- 
deration for the interim maintenance; becauſe his detention was a 
continuance of the crime *, 12 


AND 
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AND on the other hand, the claim againſt the offender cannot be 
diminiſhed from what happens thereafter. For example, one does 
great damage to an houſe; ſoon after the houſe is accidentally burnt, 
the claim of damages remains the ſame as before, tho' the houſe be 
entirely deſtroyed * ; ſo that, ſince the houſe would however have been 
loſt to the owner, he may ſeem to have ſuffered nothing by the act 
of the offender ; but he is, notwithſtanding, intitled to recover from 
the treſpaſſer the full eſtimation of the damages done by him, to 


. whoſe benefit the ſubſequent accident cannot enure. This rule is 


& Maxims of 
rhe law, reg. 


founded on this plain reaſon, That the puniſhment muſt be commen- 
ſurated to the guilt, contracted, as at the time when the crime was 
committed; and the penal action given to the private party, or his 
claim of damage, is on account of his intereſt, which can neither 
receive addition or diminution from what ſuperveens. 


Tuis rule may be extended to the puniſhment due to the public, 
in attrocious crimes ; for tho' there is no doubt but the repetition of 
the ſame crime, even with reſpect to the ſame ſubject, aggravates 
the guilt and puniſhment to an high degree, yet, in that caſe, new 
crimes are committed at every perpetration of the act; and for moſt 

rt a Relapſe is more ſeverely puniſhable than the firſt offence, as a 
ſign of the offender's being incorrigible ; but then the puniſhment of 
the ſecond offence is aggravated, not from what happens after the 
crime, but from what preceeded it, vig. the firſt, The ſecond of- 
fence, however, is not conſidered as ſuch, unleſs conviction follow- 
ed on the firſt; becauſe otherwiſe the firſt does not appear on re- 
cord ; and the reaſon for increaſing the 3 of the ſecond, is 
the party's not being reclaimed by the firſt conviction. Such proce- 
dure is ſtrongly founded in the purview of this rule; for the reſpective 


criminal acts, which found a liableneſs to puniſhment, are regarded 


as When perpetrated, and do not receive alteration from what ha 

ns afterwards. As to an Acceſſary before the fact, he is anſwer- 
able for the crime that enſues; for it is by That only he incurs the 
guilt; and the law juſtly refers to a crime that is already committed, 
Preteriti delicli æſtimatio, are the words of the law. 


A $IMILAR maxim obtains in the law of England, which is thus 
expreſſed by the learned Sir Francis Bacon, Aſtimatio prœteriti de- 
lifti ex poſiremo fatto nunquam creſcit*, The eſtimation of a paſt crime, 
is never increaſed from what happens thereafter. He illuſtrates it 
by ſeveral examples: thus, (ſays he) if a man imagine the death of 
one that afterwards comes to be of this ſubſequent advancement 
will not make the crime to become high treaſon : or, if one uſe ſlan- 
derous words of a perſon, who thereafter is created a peer, it ſhall 
not become ſcandalum magnatum within the ſtatute. Or, if a man 
ſteal fixpence, and the king thereafter raiſes the price to twelve pence, 
the fact ſhall remain Petty larceny. But he juſtly notes, That it is 
faid præteriti delicti, for that any acceſſary, before the fact, is ſubject to 
all the contingencies pregnant of the fact, if they relate to the ſame 


fact; as if a man command or counſel one to beat another grievouſly, 


and murther enſue, he is acceſſary to the murther, Qua in crimina- 
libus prœſtantur accidentia, Becauſe in criminal matters the offender is 
anſwerable for accidents, 7 

Vol. III. C c Di verſity 
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Diverſity between one's ſelling a Thing, and confenting to its Sale. 
Aliud eft vendere, aliud ven- R. 46. One's conſenting to the 
denti conſentire. L. 106. h.t. ſale of a thing by another, is not e- 
rw quivalent to his ſelling it himſelf. 


WHERE one, for example, ſells any thing, he is undoubtedly li- 
able to eviction, tho' it was not covenanted, Non dubitatur, etſi ven- 
ditor eviftionem non promiſerit, re evitla ex empto competere attionem *, as 
I had occaſion to obſerve elſewhere *: but one that fimply conſents 
to the alienation is not chargeable, unleſs he becomes expreſsly bound 
in the warrandice. | 


THERE is likewiſe this material difference between the two, That 
one who ſells any thing, whereof the property does not belong to 
him at the time; if he thereafter acquires it, the ſame accrues to the 
purchaſer : but, if one only gives his naked conſent to another's 
ſale, and does not become liable in the warrandice, he is only un- 
derſtood to conſent, For all right then veſted in him, and conſequent- 
ly, he may uſe any ſubſequent right accruing to him at pleaſure, as 
I have ſet forth in the before- quoted title. But, if the radical right 
was in him at the time of ſuch conſent, the ſame, when completed, 
will accrue to the purchaſer, to whoſe purchaſe he conſented ; as 
where an apparent heir conſents to the ſale of his anceſtor's eſtate, 
and afterwards makes up a title to it by an entry; for that is con- 
joined and drawn back to the time of the anceſtor's death, as was 
ſhown upon a preceeding rule“. 


Turs rule is exemplified in our law, in the caſe of lands that were 
holden of the biſhops, and, upon aboliſhing Epiſcopacy, came to hold 
immediately of the crown. It is declared by the ſtatute, That it 
ſhall not be lawful to interpoſe any other ſuperior between his ma- 
jeſty and thoſe vaſſals, even tho they ſhould conſent thereto . Thus 
the vaſſal's conſent to the king's grant of ſuch ſuperiority is void, but 
that cannot hinder the vaſſal from alienating his lands to be holden 


of the crown ; and the diſponee, who becomes the king's vaſſal, 


may feu the lands to the former vaſſal, or others, as he ſhall think 


fit ; ſo that the conſent to the grant has not the ſame operation as 


the vaſſal's deed of alienation. 


How far the Orders of Supertors excuſe in Treſpaſſes, 


Is damnum dat qui jubet dare, R. 47. In caſe of damage done 
ejus vero nulla culpa eft cui parere by perſons, in obedience to their ſu- 
neceſſe eſt. L. 169. b. t. periors orders, the ſuperiors, and not 

the actors, are anſwerable for the 
tame. 


TH1s law chiefly concerns children in family, and ſlaves, and re- 
fers to damage that was reparable by the Aquilian law, or treſpaſſes 
of a ſmall account; for, in ſuch caſes, children in family, or ſer- 
vants, are not to diſpute the orders of their parents or maſters. 
But, as to ſuch as have Atrocitatem facinoris, viz. atrocious crimes 
againſt the law of nature, or poſitive law of Gop, they are not ex- 
cuſable ; for orders, in ſuch caſe, ought not at any rate to be obeyed; 


they 
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they muſt then obey Gop and not man. And they are liable, if they 


obey ſuch orders, in the ſame manner, as if they perpetrated the 
crimes of their own accord ; as another of our rules limits the caſe 
as to ſlaves, Ad ea que non babent atrocitatem facinoris, vel ſceleris, ig- 
noſcitur ſervis, fi domints obtemperaverint *. 


Tus caſe is well exemplified by the lawier Alfenus * : he puts the 


caſe, that a ſlave, by his maſter's order, ſhould commit murther, 


robbery or piracy, he is anſwerable for it, even after he obtains his 
freedom, and muſt undergo puniſhment for that and every other 
crime of ſuch atrocious nature, as he would have been ſubjected in 
his ſervile ſtate. But, if any riot or tumult, A quibus facinus abeſſet, i. e. 


Not of an atrocious nature, or in defence of his maſter's goods, any 


„ 
ff. quod vi 
aut clam. 


L. 198. ff. 
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violence ſhould happen on the part of the ſlave, he is not conveen- 
able for it after his freedom, more than he would while a ſlave, as 
the ſame lawier ſuggeſts. 


Tus rule may be juſtly applied to the caſe of children in family, 
and ſervants, by our law ; for, to be ſure, they are bound to obey in 
matters that do not appear flagitious, and the authors of the damage 
are only anſwerable. Thus, if a vintner's ſervant ſells corrupt wine, 
to the wrong and injury of another, an action will lie againſt the 


maſter, and not againſt the ſeryant ; for he acts only as ſervant, and 


is bound to obey. 


One's having Relief againſt another, will not ſulject him to Payment. 
Nemo ideo obligatur, quia re- R. 48. None is liable to pay upon 
cepturus eft ab alis quod preftite- this ground, that he is intitled to re- 
nl. TL. 191 0:6 cover from another what he ſo pays. 


IT is no doubt an hardſhip to be involved in a law-ſuit, and there- 
fore this rule ſecures people from being ſubjected, for no other rea- 
ſon, than becauſe they may be reimburſed from another; not only the 
trouble and expence of ſuit muſt be undergone, but likewiſe that o- 
ther liable in relief may prove inſolvent. This law can only con- 
cern ſuch perſons againſt whom a pretence of claim lies, but which 
they may avoid. For example, one of the joint proprietors of a te- 
nement builds thereon, to the prejudice of the neighbouring heri- 
tor's ground, as turning the rain-water upon it, the reſt are not li- 
able to remove it at their expence, tho' they would be founded in 
relief againſt the builder, and therefore the perſon injured aught to 
attack him; for the reſt are only bound to ſuffer the actor to remove 
the nuſance on his own expence ©, Et iniquum ef (ſays the lawier) 
eum qui non fecit id reſtituere oportere, quonitam communt dividundo agere 
palſit, It is unjuſt, that he who did not build the work, ſhould be 
bound to remove it on his own expence, for no other reaſon, but 
becauſe he would be intitled to his relief from the joint proprietor 
who built it. 


AND, which is an example of more importance, it is expreſsly pro- 
vided by another of our rules, Pupillo nocere non oportet dolum tuterts, 
froe folvends eft five non, The fraud of the tutor cannot militate a- 
gainſt the pupil, whether the tutor be ſolvent or not. Thus, _ 
e 
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the caſe, that the tutor has done any thing violently or clandeſtine- 
ly to the prejudice of the neighbouring heritor's ground, under co- 
lour of managing the pupil's affairs, the tutor only, and not the pu- 
pil, is ſubjected.. The like holds, when the tutor brings an unjuſt 
action in name of his pupil, and is found liable in coſts *; tho', for 
certain, the pupil would have relief againſt his tutor, on payment, 
in both caſes. It is very true, where, by the fraud of the tutor, the 
pupil hath profited, the party injured has direct action againſt the 
pupil to that extent, but no farther ©, on the rule of law and prin- 
ciple of natural juſtice, Ne quis locupletior fiat cum alterius detrimento 
et injuria *, that one be not enriched by the ſpoils of another. The 
reaſonableneſs of the rule, under our conſideration, is ſelf-evident, 
it being every one's intereſt not to be engaged in law-ſuits, as re- 
marked in the entry; and it is much better for one to hold his mo- 
ney to himſelf, than to give it away in order to be reimburſed . 


Private Perſons are not to do Juſtice to themſelves. 


Non eſt ſingulis concedendum R. 49. N are not to 
quod dic per magiſiratum fi- do juſtice to themſelves, when there 
eri palſit, ne occaſio fit majoris tu- is opportunity to apply to a judge or 
multus faciendi. L. 176. h.t. magiſtrate, that tumults and riots 

| may be prevented. 


Civil government was inſtituted, that all perſons under it might 
have protection ſecurely to enjoy their rights and liberties ; and that, 
if the ſame were invaded by others, redreſs might be had from the 
courts of judicature, erected by public authority; and therefore, tis 
an invaſion upon the prerogative and rights of the public, to arrogate 
juriſdiction without authority. | 


Tux reaſon aſſigned in this law, for reſtraining people from ſuch 
attempts, is convincing ; for, to be ſure, tumults and riots would 
ariſe, if one ſhould preſume to do what he thought juſt, and the o- 
ther, on the contrary, unjuſt. And the like reaſon is given by the 
Emperor ,, Ideo judiciorum vigor, juriſque publici tutela in medio con- 


ſlituta gt, ne quiſquam ſibiipſi permittere valeat ultionem, i. e. Courts of 


judicature are therefore inſtituted, and always at hand, that none 
may arrogate to himſelf revenge. And there is a ſpecial title in the 
Code to that purpoſe, viz. Ne guts in ſua cauſa judicet, vel jus fibi di- 
cat , That none judge in his own cauſe, or preſume to do right to 
himſelf. For, as the inſpired wiſe man faith, Every man's way 7s 
right in his own eyes b. 


Bur this only takes place, Where the matter can be expedited by 
the magiſtrate, as is cautiouſly inſinuated in the rule; for, if there is 
preſent danger, then, to avoid it, ſelf-defence is allowed and neceſſa- 
ry i: and, in other caſes, where it would be too late to apply to a 
judge, one may do juſtice to himſelf. - And on this head there is 
likewiſe a title in the Code, Quando liceat unicuique fine judice ſe vin- 


allowed todo dicare ł, which deſcribes, on what occaſions it is lawful for one to 


take revenge, without applying to a judge, v/z. in caſes where the 
miſchief cannot be otherwiſe prevented. And the reaſon, aſſigned 
by the Emperor is, Melius gſt enim occurrere in tempore, quam poſt exi- 
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tum vindicare; "Tis better to oppoſe and prevent a miſchief, than af- 
terwards, when the matter is paſt remedy, to ſeek redreſs. 


Ueox this foot it is, that if one wrongfully erect a building, or 
make any work to another's prejudice, Vi aut clam, againſt his will, 
or unknown to him, the other may, in like manner, throw it down. 
However, the lawier adds, That this muſt not be done, but on 
great and neceſſary occaſions; for that otherwiſe the matter ou ght 


. . C 3. ff. to be adjuſted by the judge. I have obſerved at large elſewhere, 


quod vi aut That liberty was allowed by ſtatutes, , with us, to compenſate ſpui- 
bB, 1, tit. 10. lies and robberies in certain particular inſtances ; becauſe there was 
$ 144+ no other proper remedy againſt thoſe notorious thieves of Clans, as 
to whom that extraordinary expedient was authoriſed; and ſuch pro- 
ceeding is juſtified by the afore-mentioned authorities in the civil 


law. 


The Acceſſaries fall with the principal Obligation, 

Cum principals cauſa non con= R. 50. When the principal obli- 
fiſtit, plerumque ne ea quidem que gation does not ſubſiſt, the acceſſa- 
Sequumtur locum habent, L. 178. ry, for moſt part, cannot have 
V. t. | place. 


eL. 129. h. t. TH1s rule is almoſt repeated in the fame words above in this titles. 
It takes place in numerous inſtances, and that Whether the principal 
obligation was void at the beginning, or thereafter becomes extinct; 
for there can be no ſuperſtructure without a foundation. Thus, a 
portion contracted in view of marriage can have no place, if the mar- 
riage does not follow. Again, if a thing that is to be delivered un- 
L. bo. ff. de der a penalty becomes extinct, the penalty is not due 4. In the ſame 
verb. oblig. manner, if the principal obligation is ſatisfied, or falls, the cautioner 
L. 47. de f- and pledges are free * Thus likewiſe, if one grants an infeftment 
dejus. l. 5. of relief to a cautioner, it muſt fall, whenever the debt is ſatisfied 
2 by the principal debtor ; for, if the obligation is void as to the prin- 
cipal, it cannot ſubſiſt againſt the cautioner. It is very true, if a 
bond is granted by a minor and a cautioner, it may be reduced on 
minority and leſion, and the cautioner remain bound; but, in ſuch 
caſe, the bond was not void, but voidable only; and the privilege of 
minority lies both againſt the creditor as to payment of the ſum, and 
againſt the cautioner as to his claim of relief againit the minor, as I 
g rhe tit. 7. ſet forth elſewhere . | 
597. 

Tuis maxim holds likewiſe in crimes, as I have ſhown in ano- 
*B.1.tic, 10, ther place &: thus, if the principal is acquitted, the acceſſaries can- 
+ not be brought under trial, it being impoſſible that one can be acceſ- 

ſary to a ſuppoſed crime, which, from ſuch acquital, mult, in the 
judgment of law, be held as not committed. | 


As to the limitation by the word ¶ Plerumque That the rule For the 
moſt part holds, it implies exceptions from the rule. Thole in the 
civil law were, firſt, that tho'the property of lands thould be loſt by 
uſucapion, yet the uſufruct or liferent, conſtituted to another, re- 

bL.17. g'. ff. mained good. This may hold likewiſe in our law ;. for the poſitive 


de uſufr. preſcription may proceed againſt the husband who granted the life- 
Vo“. III, | =. rent ; 
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rent; and yet the liferent may ſtand good to the wife, whoſe action did 
not grow till after the husband's death, and ſo could not be cut off 
but by preſcription from that period. The ſecond exception is, That 
where an hypothec is conſtituted in ſecurity of the debt, the hy 

thecary action may ſubſiſt to the creditor, notwithſtanding that the 
property be loſt to the debtor by uſucapion :. The poſitive preſcrip- 
tion was introduced into our law, after the example of loin; 
and therefore our ſtatute 1617, which expreſsly enacts it, excepts 
Reverſions, but requires that they be either in groſſad in the infeftment 
creating the wadſet, or, if a part, duly recorded, which was a precau- 
tion unknown to the Romans. There is a pretty remarkable ex- 
ample of an exception from this rule, formerly taken notice of *. 


There is no Obligation to Inpoſſibilities. 


Impoſſibilium nulla obligatio t. R. 51. No obligation can ſubſiſt- 
L. 185. V. F. as to things impoſſible. 


Fou other rules in this title are given us on this head ©; but this 
comprehends them all. And, in the firſt place, a condition either 
naturally or morally impoſſible, adjected to a contract, vitiates it“; 
becauſe the parties are ſuppoſed not to intend it ſhould be effectual, 
by adding a condition which they know to be impoſſible. But in 
teſtaments, ſuch condition adjected to the inſtitution of an heir, or 
to a legacy, is void, and the teſtament ſubſiſts *; for the law ſup- 
ports it in reſpect of the favour of teſtaments, that the will of the 
deceaſed may have effect, as I have ſhown elſewhere, 


By this rule likewiſe, if the thing contracted upon is, or becomes 
impoſſible to be made good, the contract is not binding; as if it be 
touching things ſacred, or others not in commerce ; or concerning 
an houſe which had fallen, or a beaſt that was dead at the time, 
without the knowledge of the parties s. This likewiſe holds in le- 
gacies; ſo that as the thing itſelf cannot be made good, as having pe- 
riſhed, neither is there any thing due on its account“; whereas, in 
caſes where the teſtator leaves knowingly a thing that is another's, the 
neir 1s bound to 132 it to the legatary, or give him the value, 
in the proper place. ä 


Sometimes the expreſſing what is implied does hurt. 
Expreſſa nocent, non expreſſa R. 52. The expreſſion of a thing 
non nocent. L. 195. h.t. otherwiſe implied does prejudice, 


which the not expreſſing it would 
have prevented, 


Tno' this rule be generally expreſſed, yet truly it is not general, 
the rule being rather the reverſe, zz. That the effect of what is ex- 


preſſed, and of what is implied is the ſame ; and that the mention 


of what is implied is a ſuperfluous adjection, and does no hurt, as I 
have obſerved on a preceeding rule*. And accordingly the law 
whence this rule is taken! ſhows, that it is not a general rule, but 
only that it ſometimes obtains, Nonnunguam contingit, (ſays the lawier) 
ut quædam nominatim expreſſa officiunt, quamvis emiſſa tacite intelligi 
potuiſſent ; It ſometimes happens, that the expreſſion of the thing does 


hurt, 
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hurt, tho', if the ſame had not been expreſſed, it would have been 
tacitly implied. And he gives an inſtance of it, in a legacy left to 
Mevius, Si Titius capitolium aſcenderit, It is a conditional legacy, 
and if Titius did fo, it became due; but if it had been directly ex- 
preſt that the legacy to Mevius was left in Titius's option, the le- 
racy was void, as depending on another's arbitrement, which the 
aw does not allow: and our rule is ſubjoined in confirmation of this 
deciſion. There is a ſignal inſtance of this rule given by Papinian, 
in another of our rules, in the caſe of acts, called Aclus 2 
among the Romans, as Accipitilation, &c. which became void by 
the expreſs addition of a day, or condition, but, notwithſtanding an 


implied one, they would ſubſiſt. There is likewiſe a caſe in our law, 


where the expreſſion of what is implied has an important effect, v2. 
in tacks which are not aſſignable in their own nature, but may be 
adjudged from the tackſman, which is a judicial aſſignation; but 


the caſe alters if aflignees are expreſsly barred in the tack, as I took 
notice elſewhere®. 


IT likewiſe ſometimes happens, That the expreſſing of what would 
otherwiſe be implied hurts the right as to the tranſmiſſion of it: thus, 
if a legacy be left to one, © If he is willing to have it;“ this is called 
a Conditional Legacy, and, upon his death, without declaring his accep- 
tance, it would not tranſmit to his repreſentatives, tho' he outlived 


the teſtator ©; and yet it is implied in every legacy, that it cannot 


become the legatary's without his conſent. But he would otherwiſe 


have tranſmitted it before acceptance, had not ſuch quality been ex- 
preſſed in bequeathing it. | 


I nave given other examples of this rule, beſides the above, in 
our law, in other places . And in divers other inſtances it may ob- 
tain, vig. Where, by ſuch expreſſion, the party's intent appears to 
be to limit or qualify the right, which would otherwiſe be ſimply 
competent, either by the provifion of law, or nature of the thing. 


The Judgment of a Court held good. 


Res fudicata pro veritate ac= R. 53. The judgment of a court 
cipitur. L. 203. b. f. is holden for truth. 


Such deference is had to judicial proceedings, that they are tak- 
en to be well founded. Hence it is ſaid, That Pretor jus dicit eti- 
am cum inique decernit ©, The ſentence of the judge is deemed, in the 
mean time, to be juſt, even when in reality it is iniquous, which the 
lawier thus explains, Relattone ſcilicit facta non ad id quod Pretor ita 


fecit, ſed ad illud quod pretorem facere conventt, 1. e. Reference being 


had not to what the judge does fo pronounce, but to what he ought 
to have done; which explains the meaning of this law, v/z. That 
the ſentence is to be reputed juſt, till the contrary appear, upon its 
being ſet aſide by a ſuperior court; for there is a preſumption that 


every man executes his office as he ought to do. 


Tuis law therefore particularly concerns the regard that is had to 
the decrees of judges, in the mean while, till they are brought under 
challenge; and it eſpecially relates to the ſtate of perſons: thus, if one 
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was pronounced ingenuous or freeborn, but was afterwards found to 
be a freedman or a libertine, the actings, in relation to him as free- 
born, in the mean time were as if a ſenator married a woman 
thus declared free-born, and thereafter adjudged a libertine, the mar- 
riage was good, notwithſtanding that, by the Roman law, his mar- 
riage with a libertine was void; and this rule is given us as the rea- 
ſon . After this example, by our law, if a decree of Certification be 
regularly taken, in an action of reduction and improbation againſt 
writings therein called for and not produced, one may fafely pur- 
chaſe the lands to which the ſame referred, without regard to the 
incumbrances ſo cut off, tho they ſhould afterwards, on a reduction 
of ſuch decree, be produced; and This is an ordinary courſe for re- 
moving old incumbrances, and ſecuring purchaſers. I have already 
diſcourſed at large upon this ſubject®. 


The Danger of miſuſing the Rules of Law. 
Omnis definitio in jure civili R. 54. The rules of the civil or 


periculoſa eft, parum eft enim ut poſitive law ought to be cautiouſly 


non ſubverti poſſit. L. 202, h. t. uſed ; for they are frequently liable 
to be miſapplied. 


As this title begins with deſcribing the nature of a rule of law, & 
here we have a Caveat given as to the manner of uſing thoſe rules. 
There is no doubt, but moſt of the rules contained in this title, and 
others interſperſed through the whole body of the law, have divers 
exceptions, and the miſapplying them may lead people into danger- 
ous errors. For example, it is a rule, That money lent mult be re- 
paid ; but then there is an exception in the civil law, That if it is 
lent to ſons in family, there is no neceſſity upon them to repay 
it. And, by the Britiſh ſtatute, no action lies for money loſt at gam- 
ing“; and it were abſurd to apply the general preſcription of law to 
thoſe particular caſes. Theſe rules are of excellent uſe, when duly a 
plied. The lawier Javolenus, the author of this law, notwithſtand- 
ing his thus declaring rules of law dangerous, gives us divers of them 
in a poſitive ſtile ; and particularly thoſe which immediately preceed 
this are his, and of that kind. I ſhall firſt ſhew the danger that attends 
the rules of law ; and next offer ſome cautions to be obſerved in the 
uſe of them. 


AND, in the firſt place, it is difficult and dangerous to apply a rule 
in matters that depend on fact rather than law, and where Bonum et 
&quum, or equity is chiefly to be regarded; for in ſuch caſes the ar- 
bitrement. of the judges muſt be interpofed, upon conſidering the 
whole circumſtances of the caſe, and no general rule can govern them. 
This is the preſcription given in many inſtances in the civil law, par- 
ticularly in the queſtion touching Delay. We have a notable reſcript 
of the Emperor Antoninus Pius on this head; An mora facta intelliga- 
tur, neque cunſtitutione ulla, neque juris auctorum quaſtione, decidi poſſe, cum 


fit magis facti quam juris e, 1. e. It cannot be defined by any conſtitu- 


tion or rule of law, if delay is incurred, being a queſtion of fact rather 
than law; and therefore, as is ſaid in that law, judicem exam- 
nabitur, The judge muſt examine the circumſtances af the fact, and 

give 
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ive his deciſion accordingly. It was on this occaſion that the law- 
ier Celſus made this obſervation, touching the queſtion, How the 
debtor could purge his delay, Eſſe hanc qucſtionem de bono et quo, in 
quo genere plerumgue ſub auttoritate juris ſcientiæ pernicigſe erratur*, i. e. 
it was a queſtion de bono et quo, or where equity is moſtly to be re- 

arded, in which kind of queſtions men often are dangerouſly miſ- 
fed. under the authority or colour of rules of law. 


NzxT, the danger in uſing the rules of law, ariſes, for moſt part, 
from not attending to the exceptions from the rule; for, tho' the 
rule holds in the general, yet there may be divers caſes excepted 
from it, and then Generi per ſpeciem derogatur, The ſpecial caſe de- 
rogates from the general preſcription of the law, as one of our rules 
dictates b. 


WuHrREFORE theſe, or the like precautions, ought to be obſerved 
in the uſe of the rules of law; 1. To attend carefully to the intent 
and meaning of the rule. 2. To take notice it there be proper terms 
for it in the particular caſe under conſideration, which perhaps falls 
under an exception from the rule. 3. To diſtinguiſh between what 
holds in ſtrict law, from the conſideration of what is to be taken in- 
to the account, in reſpect of equity in the particular caſe, according 
to the above caution of Celſus. And laſtly, To conſider all the cir- 
cumſtances of the particular caſe, that may be of uſe in applying 
the general rule ; Be a variation in the minuteſt point may exempt 
it from the rule; and, as is remarked on the firſt rule of this title, 
Regula officium ſuum perdit, ſimul cum in aliquo vitiata t, The rule is 
not to be applied, when the caſe varies in the leaſt circumſtance 
from 'That defined by the rule. 


Tur intimation here given us of the danger, in miſapplying rules 
of law, expreſsly concerns thoſe of the civil or political law of a na- 
tion: for, as to the laws of nature, the Emperor Juſtinian juſtly ob- 
ſerves, that Jura naturalia ſemper immutabilia permanent *, The laws 
of nature are forever immutable. However, even thoſe ſeem to 
admit of exceptions in particular caſes; for example, homicide or 


man- laughter is againſt the law of nature: but, by the ſame law, 


one may lawfully kill the aggreſſor in ſelf-defence, and tis his duty 
to do it, for ſaving his own life. Thus likewiſe, by the law of na- 
ture, one is bound to reſtore a Depolite to the depoſitor ; but ſome- 
times that rule fails, which is elegantly illuſtrated in the civil law 
by this example“; A thief commits the goods ſtolen to another, 
who is ignorant of the theft, to keep as a depoſitum; the owner 
comes to know of the matter, and claims the goods, Whether ſhall 
the depoſitary reſtore them to the party who intruſted them, or to 
the owner? The lawier determines, that they ought to be reſtored 


to the owner, and ſubjoins this notable reaſon, Hæc eft juſlitia quæ 
ſiuum cnique ita tribuit, ut non diſtrahatur ab ullius perſone juſtiore repe- 


{ttione, 7. e. Juſtice diftates, that a thing ſhould be reſtored to the 
party purſuant to the contract, ſo only as not to prejudice a juſter 
claim of another. Thus, there may happen miſtakes in applying 
the rules, even founded on the dictates of the law of nature, by not 
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attending to the exceptions that are governed by another rule of the 
ſame immutable law. | 


As to the rules of the civil or municipal law of a country, which 
the caution given in this law before us concerns in a ſpecial manner, 
if the above miſtakes in applying the ſame be guarded againſt, and 
thoſe or ſimilar precautions obſerved, they may be ſafely uſed, and 
ſerve to very good purpoſe. And that this may be the more ſucceſs- 
fully done, Rive given this ſhort explication of ſome of them, which 
I conceived uſeful in our law; and have applied others of them to 
the particular ſubjects to which they related throughout this treatiſe, 
compoſed for the good of the public, to which I have contributed 
— 1 8 talent, and heartily wiſh the ſame may anſwer the end pro- 
33 8 
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APP END IX. 


A foregoing treatiſe, which relate to ſome matters therein con- 
tained, will not, tis thought, be unacceptable to the public. 


$2 cT10N I. Touching the Principality of Scotland. 


Tux firſt act I ſhall take notice of, is That relating to the admiſſi- 
on of the vaſſals of the principality of Scotland, and adminiſtration of 
the ſame *; it declares, © That it ſhall be lawful for his majeſty, un- 
« til his royal highneſs GrokGe Prince of Wales ſhall attain the full 
« age of 21 years, to hold and poſſeſs the 2 and 3 
* of Scotland, and to give entries, charters or infeftments to the vaſ- 
* fals thereof, containing clauſes of novodamus, and other clauſes uſu- 
cal; and to do every other act concerning the ſaid principality and 
e ſtewartry, in the ſame manner that hath been formerly practiſed, 
e when there was no prince in being.” I obſerved elſewhere *, that 
a doubt may be moved, How far the principality did belong to the 
2 of Wales, his majeſty's grand- ſon, which is here prevented, at 
eaſt during the prince's minority. 


Bur the other difficulty which is touched upon in the ſame place 
ſtill remains, v/z. Whether the lands holden ward of the principali- 
ty are to be conſidered as holden of the crown, and ſo to be convert- 
ed to blench-holdings; or if they are to be deemed as holden of a ſub- 
ject- ſuperior, and fo to be turned to feu-holdings, as is preſcribed by 
the late ſtatute*, Beſides what was formerly obſerved, I conceive, 
that the a& juſt quoted clears the matter ; for, as it takes away ward- 
tenure abſolutely, ſo it enacts, that not only lands that were held at 
the time of the act, but likewiſe ſach as were liable to be held of his 
majeſty by ward-holdings, ſhall be turned into blench-holdings. 
Wherefore, tho the lands holden of the 3 were not pro- 
perly held of the king, at the date of the act, when the late moſt ex- 
cellent Prince lived, yet they were liable to be held of his Majeſty, 
as we ſee by the ſtatute before us; and in every caſe where there is no 
prince. During ſuch period the heretors are as much vaſſals of the kin 
as any other of the freeholders, by the expreſs terms of the old ſta- 
tute . And accordingly, it was ſolemnly adjudged, that in ſuch caſe 
the king holds the principality, and enjoys the rents and caſualities 
of it jure proprio® : but the king is then ſaid to act however in the 
character of Prince of Scotland, to keep up the diſtinction of theſe 
lands, and to ſecure the ſame for the prince when he exiſts. 


Upon this occaſion, I ſhall enquire a little further into the nature 
of the principality. The old ſtatute juſt quoted is the principal au- 
thentic record now extant upon this head. It ordains, “ That the 
e free tenants who hold of the prince, duke of Rothſay and Stewart 
of Scotland, ſhall be holden to compear and anſwer in the parlia- 

Vor. III. | 2 © ment, 


FEW obſervations upon certain acts paſſed in the laſt ſeſſion 
of parliament, ſince publiſhing the former two volumes of the 
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ee ment, and juſtice- airs, with their ſuits and preſence, ay and while 
« the king ſhall have a ſon, who ſhall be immediate betwixt the 
e king and them, and anſwer for them in the 1 and juſtice- 
« airs.” The import of which plainly is, That the vaſſals of the 
N ality ſhall be vaſſals of the crown, when there is no prince; 


ut when ſuch exiſts, they ſhall immediately become vaſſals of the 
prince who is to repreſent them in parliament. | 


Hexce it is plain, in the firſt place, That the lands which were in 
uſe to be allotted to the king's eldeſt fon, as duke of Rothſay and 
ſtewart of Scotland, and all the other lands of the principality, had 
been erected into that dignity : for otherwiſe how could the vaſſals 
have held of the prince, who, upon his birth, has the ſame eſtate%in 
theſe lands which the king his father had before? ſince the vaſſals 
come to hold of him, in the ſame manner as they had done of the 
king. And this muſt have been done by authority of parliament, for 
ſuch eſtate, as here deſcribed, being contrary to the rules of our com- 
mon law, viz. That the prince, upon his exiſtence, ſhould be forth- 
with veſted with the right of theſe lands, and that the ſame ſhould 
ceaſe at his arrival at the crown, and thereafter immediately revive 
to his eldeſt fon, could not be otherwiſe done; ſince, by the courſe 
of feudal holdings, none can be veſted or diveſted of a right to lands 
without proper deeds for that purpoſe: now 'tis certain, from the 
Dj. of this act, that ſuch is the caſe; and the king could not, by 

is own charter of erection, contraveen thele rules. 


2dly. Tuis erection muſt have contained an annexation of theſe lands 
to the crown and principality ; for otherwiſe the king or prince for 
the time might have made arbitrary alienations of the ſame, and ſo 


diſappointed the ſettlement by the erection, which no doubt was in- 


tended as an appennage to the prince, ſince they would have held 
them by an abſolute right. And as the nature of the thing ſhows, 
that ſuch muſt have been the caſe, ſo we have undoubted evidence 
of ſuch annexation ; for all the parliamentary revocations, ſubſequent 
to this ſtatute, by our kings, of deeds done by them in their minority, 
exprelsly relate to the lands of the principality, and bear the ſame to 
have been annexed thereto. Thus the very firſt which is by Ja. IV. 
under whom this act was made, bears this clauſe; © Alſo we revoke 
< all alienations made of any heretage annexed to the prince, ſecond 
« perſon of the realm.“ The next is ſtill more expreſs, revoking 
alienations of the lands annexed to the Principality and prince d, and 
the ſubſequent revocayons are of the like tenure. And further, in 


the confirmation by Ja. VI. with conſent of Charles the prince, of the 


Earldom of Arran, in favour of the marquis of Hamilton, there is an 


expreſs diſſolution of the ſame from the crown and principality, to 
which it had been annexed e. | 


AT what preciſe time, this erection and annexation of lands to the 
principality happened, does not appear; but it is highly probable that 
it was in Ja. III's time; for in that period we find, in the parliamen- 
tary forfeiture of Robert and Thomas Boyds, That the lands which 
belonged to them, and other lands, are annexed to the principality 
in the following terms , Ordinatum ęſt, quod omnia dominia, &c. pre- 
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dicta, principibus primagenitis regum Scotiæ ſucceſſorum nofrorum, perpe- 


tuis futuris temporibus, uniantur, incor porentur et annexantur ; and cer- 
tain other lands of the Boyds are annexed to the crown: the princi- 
pal act is not indeed found, but there is a full copy of it among the 
manuſcripts of Sir Lewis Stewart in the advocates library. This 
gentleman has a great character given him by Sir George Mackenzie, 
who calls him One of the moſt famous lawiers we ever had. However, 
I am humbly of opinion, the act of which this is ſaid to be the copy, 
could not have been the original erection; not only becauſe it is im- 
probable that it would have been ordered in that manner, viz. ſub- 
joined only to an act of forfeiture; but likewiſe, becauſe it ſuppoſes 
a former erection of lands into the principality, to which theſe men- 
tipned in that act were annexed. 


WHETHER, upon the deceaſe of the prince before the king his fa- 
ther, the lands of the principality would fall to the king's grandſon, 
in the preſent caſe, is not plain from the old ſtatute aforeſaid, nor did 
there any inſtance ever happen of that kind with us before. It is ve 
true, that ſtatute mentions the king's Sen to be the immediate (ſupe- 
rior) betwixt the king and the vaſſals; but as a grandſon may come 
under the general denomination of Son, ſo he certainly may in the 
ſame manner be immediate ſuperior to the vaſſals of the principality; 
and, no doubt, on his father's death, becomes the ſecond perſon of 
the realm, as the other ſtatutes aforeſaid deſign him. And indeed the 
genius of our law may ſeem to point that way. For example, a ward- 
vaſſal, by alienating his lands to his eldeſt fon, did not incur recog- 
nition, nor did he by doing it to his eldeſt grandſon, by ſuch ſon. 
And in like manner, as one's eldeſt fon, by accepting a gratuitous 
right to his father's eſtate, or part of it, incurs the paſſive title of Lu- 
crative ſucceſſor, ſo the eldeſt grandſon by ſuch ſon does. And the 
late act before us may ſeem to inſinuate, that the preſent prince, on 
his majority, may take poſſeſſion of the principality, and enjoy the 
ſame in his own right. But, on the other hand, as the old act men- 
tions Son, which in ſtrict propriety denotes only the immediate ſon, 
ſo this late ſtatute does not clear that matter; for, if ſuch were the 
caſe, that the preſent prince could, on his majority, hold the princi- 
pality in his own right, then the king would, in the mean time, be 
adminiſtrating the ſame only in the right of the prince, and as Admi- 
niſtrator in law to him ; and there behoved to be a receiver of the 
rents and caſualities of the principality accountable to the prince : 
whereas his majeſty is, by this act, to adminiſtrate in the ſame man- 
ner, as if there was no prince. Wherefore, ſince the legiſlature has 
not thought fit to determine the matter, it muſt remain a doubt, till 
the ſame be cleared, either by the original erection, if perhaps it ſhall 
be found, or otherwiſe by the parliament. 


IT is a plain conſequence from the old ſtatute aforeſaid,” That as the 
vaſſals of the principality had no title to fit in parliament when there 
was a prince, fo, in ſuch period, they had no right to vote in the e- 
lection of a member of parliament, to repreſent the freeholders, when 
ſuch election took place; and that when there was no prince, they 
had the ſame privilege, in this reſpect, as the other frecholders. And 
there ſeems little doubt, but that ſuch was the caſe till the act 1681, 
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which intitles the vaſſals of the principality to a vote in ſuch election 
at large, without diſtinction whether there be a prince or not. And 
thus, when there is no prince, theſe lands in the perſon of the king, 
are truly crown- lands, both as to the property and adminiſtra- 
tion; but when there is a prince, the ſame are veſted in him as ful- 
ly as they had been in the king before; but holden as ſtill in the king 
with reſpect to the privilege in the election of a member of parlia- 
ment, by force of the act 1681. 5 


Tux caſe of the Dutchy of Corn wal reſembles that of the principality 
very much: the original eſtabliſhment of it was by act of parliament, 
in 2 of a charter, by Edward III. to his eldeſt ſon, the renowned 
prince Edward * (vulgarly called the Black Prince), and the tenure of 
it is Habendum et tenendum eidem duct ipſius et heredum ſuorum regum An- 
gliæ, filiis primogenitis, et dicti loci ducibes, in regno Anglie hareditarie 
ſucceſſuris. The prince died before the king his father, who there- 
on reſumed the dutchy, and it did not deſcend to Richard the prince's 
eldeſt ſon (afterwards king Richard II.). And as to the nature of this 
eſtate, the caſe came to be determined in the time of prince Henry, 
king James I. of England's eldeſt fon, concerning ſome lands of the 
dutchy, which had been aliened by queen Eliza beth b. And the re- 
ſolutions of the judges on that occaſion were, in the firſt place, That 
the prince had an eſtate in fee-fimple in the ſaid dukedom, of which, 
by his being prince, he becomes ſeiſed; ſo that if there be king 
grandfather, father and ſon, the father being the firſt begotten ſon 
of the grandfather is duke of Cornwal in the life of the king; and the 
ſame inſtant the grandfather dieth, the father becomes king, and 
the ſame inſtant the ſon is duke of Cornwal. According to this rule 
the eſtate may ceaſe for a time, vig. when there is no prince, and 
thereafter revive by the birth of a prince; and therefore the ſaid 
charter could not have been granted without authority of parliament, 
being contrary to the courſe of inheritance by the common law. 2. 


That he who ought to inherit by force of this grant, muſt be the El- 
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deſt ſon, and not eldeſt grandſon only by ſuch ſon of the king of 
England; and thus Richard, the grandſon of king Edward III. 
and eldeſt ſon of prince Edward who predeceaſed his father, was 
not duke of Cornwal in the life of Edward III. after the death of the 
prince. And 3dly, That he muſt not only be the eldeſt, but likewiſe 


the Firſt begotten fon of the king his father; and that therefore 


Henry VIII. was not Duke of Cornwal in the life of his father, af- 
ter the death of his brother prince Arthur ; for tho' he was the ſole 
ſon and heir apparent of Henry VII. yet becauſe he was not his firſt 
begotten ſon, he was not within the ſaid limitation; and the caſe 
was the ſame of king Charles I. in his father's life, after the death 
of prince Henry his brother. And according to the foreſaid ſecond re- 


ſolution, the parliamentary ratification *, of the acts of his preſentma- 


jeſty, in relation to the dutchy of Cornwal, is at large, and not limited 
to the prince's minority; becaule of the expreſs terms of the original 
conſtitution of it, and of the foreſaid examples and judgments, 


IT is a controverted point in the caſe of the king's grandſon, with 


reſpect to his being intitled to the principality of Scotland, as above; 


but as to the neceſſity of the prince's being the firſt begotten ſon of 
the 
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the king, I conceive that the king's eldeſt fon for the time, tho 
there had been an elder that predeceaſed without iſſue, would be 
prince in his father's life; as king Charles I. was in the life of kin 
James his father, after the death of his elder brother prince Henry ; 
and accordingly the before mentioned confirmation of the grant of 
the earldom of Arran, is with his conſent as prince. The above an- 
nexation 1469 ſeems indeed to require that the prince ſhould be the 


firſt begotten ſon of his father; but as that is not altogether authen- 


tic, ſo it is otherwiſe explained by uſage, in the juſt mentioned caſe. 
Wherefore, tho' both caſes are as to the firſt point ſimilar, ſo that the 
_ eldeſt fon of the king has right, by his birth, to the principality of 
Scotland, and dutchy of Cornwal; yet they differ at leaſt in the laſt 
particular. And how far they do in the other, as to the principality's 
reverting to the king upon the prince's predeceaſe, leaving a fon, it 
remains ſtill undetermined. What I have obſerved elſewhere on this 
head *, mult be explained and qualified in manner above. 


SECTION II. The Caſe of the Annexation of certain forfeited Eflates, 
in the Highlands of Scotland, to the Crown, 


Tux next act I ſhall mention is, That for annexing certain forfeit- 
ed eſtates in Scotland to the crown unalienably, aad applying the 
rents and profits thereof for the better civilizing and improving the 
Highlands of Scotland, and preventing diſorders there for the future Þ, 
It annexes to the crown all the eſtates of that country holden of the 
king, that were forfeited on occaſion of the late unnatural rebellion; 
and makes proviſion otherwiſe to the creditors, whole claims there- 
on are, or ſhall hereafter be ſuſtained, to the extent of the value of 
the eſtates, as the ſame ſhall be proved in a ſummary action before 
the court of ſeſſion (the expences being deducted), according to the 
order of preference by them determined. 


AND whereas divers other lands became forfeited by the attainder 
of ſeveral perſons mentioned in the act, which were holden of ſub- 
ject- ſuperiors, who have entred claims to the property of the ſame ; 
therefore, the better to compaſs the good purpoſes intended by the 
act, it is declared lawful for his majeſty, by proper perſons, to com- 
pound with ſuch ſuperiors concerning their claims to the property of 
the ſame, and likewiſe for a purchaſe of the ſuperiority ; and that in 
caſe the property of ſuch eſtates ſhall be fully determined to be for- 
teited to the king, or the ſubject- ſuperiors ſhall be compounded with 
concerning ſuch claims, then, until ſuch ſuperiorities thall be pur- 
chaſed, his majeſty may veſt the ſaid lands and eſtates in truſtees, 
their heirs and ſucceſſors, to be named from time to time by the 
king, his heirs and ſucceſſors, who ſhall be entered and received vaſ- 
ſals in the lands by the reſpective ſuperiors thereof, and hold the 
ſame in truſt, for the uſes and purpoſes of the act. And it is juſtly 
declared, that the heirs of ſuch truſtees ſhall incur no paſſive title by 
their entries to ſuch truſt-eſtates; and that the truſtees, who may be 
preſented from time to time, thall be received without any compoſition 
to the ſuperiors. And as ſoon as ſuch lands, both property and ſu- 
periority, ſhall be in his majeſty, the ſame, from that time, are annex- 
ed to the crown, to remain for ever unalienable from the ſame. 
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Ir is to be obſerved in the firſt place, That the ſtatute as to theſe 
lands holding of ſubject- ſuperiors, is conceived in theſe terms; becauſe 
it was doubted if the clauſe in favour of ſuperiors in the ſtatute (vul- 
garly called the Clan act), was intended to ſubſiſt as long as the high 
treaſons therein referred to might be committed, that is, during the 
natural life of the Pretender; or, if it was calculated ſingly for the con- 
juncture of the rebellion 171 8 The court of ſeſſion indeed found, 
in various inſtances, the clauſe to have been perpetual in the above 
ſenſe; but theſe judgments were appealed againſt, and the appeals 
not as yet diſcuſſed. And if the ſuperiors be compounded with, as 
there ſhall be no place for diſcuſſing theſe appeals, ſo there will be 
no danger from theſe judgments, as to the precedent, ſince the above 
clauſe is repealed in all time coming. 


Ir may be remarked in the ſecond place, That tho' the truſtees are 
to be received from time to time, without payment of any compoſiti- 
on, which may be thought an hardſhip on the ſuperiors ; yet as the 
crown exacts not an year's rent as a compoſition, upon receiving ſin- 
gular ſucceſſors, ſo it had been unreaſonable that the crown's truſ- 
tees ſhould pay any. And this was always the caſe, vig. That the king's 
donatary to lands forfeited, holden of a ſubject- ſuperior, was receiv- 
ed upon the royal preſentation, without paying any compoſition for 
his entry; becauſe the ſtatute, which ordains the ſubject- ſuperior to 
receive the donatary upon the king's preſentation, makes no proviſion 


for a compoſition to him ©; and accordingly the court of ſeſſion did ſo 
adjudge l. 


Tux expedient in this ſtatute, touching the ſuperior's receiving the 
king's truſtee, may be a good precedent as to corporations adjudging 
or purchaſing lands held of ſubject- ſuperiors, in every reſpect; except 
as to receiving the corporation's truſtee gratis; for, on the contrary, 
as oft as the corporation change their truſtee, there ought to be a 
compoſition paid to the ſuperior, as in the caſe of any other ſingular 
ſucceſſor. But it is a molt juſt proviſo, that the heir of ſuch truſtee 
ſhould not be liable as repreſenting his anceſtor by an entry to the 
lands; and if the truſt be expreſt in the body of the infeftment, his 
debts will not affect the lands. This obſervation will further clear 
what I have ſaid on this point elſewhere *. 


The rents and profits of theſe annexed eſtates are to be applied for 


civilizing the inhabitants therein, and other parts of the Highlands 


and Iſlands of Scotland, the promoting amongſt them the proteſtant 
religion, good government, induſtry and manufactures, and the prin- 
ciples of duty and loyalty to his majeſty, his heirs and ſucceſſors, and 
to no other uſe or purpoſe whatſoever. And in order thereto, the kin 

is to appoint Commiſſioners for managing the ſame, and applying the 
product thereof to the ends and purpoſes aforeſaid. For which good 
office, they are to receive no ſalary, fee, or reward; ſo that a public 
ſpirit, or zeal to promote the good of their country, muſt be the ſole 
motive to influence them; and the glory of being inſtrumental in ac- 
compliſhing the great and good ends for which the act was intended, 


their reward. 


Tur 


er 
c. 19. 


b 22 Geo, Il, 


e Vol. II. 
p. 235. $99. 


N A r "Fwd "24 * 1 
1 AAA ͤ ˙ A 25 


nene 2 0 TE EET 


KEETTTEND 1 3 117 


Tun commiſſioners are to grant leaſes of the eſtates, or any part 
thereof, for 21 years; or in caſe the leſſees engage to lay out upon 
the lands demiſed five years rent in buildings, or other improvements, 
the ſame may be for 41 years. There mult be reſerved upon ſuch 
leaſe not leſs than three fourths of the real rent. The lands muſt be 
occupied by the leſſees themſelves ; and in caſe they aſſign over, or 
let the ſame, or ſuffer the fame to be adjudged for their debts, the 
leaſes are to become void, by a clauſe to be therein contained ; which 
is likewiſe the caſe, if they do not qualify to the government ; each 
leaſe is only to be of lands not exceeding 20/. yearly rent. The 
commiſſioners are likewiſe to appoint factors upon the eſtates in man- 
ner ſpecified in the act, who are to have falarics ſettled to them; and 
not to take any gratuity from the tenants, on pain of incurring a pe- 
nalty of 50 J. the one half to the king and the other to the proſecu- 
tor, to be ſummarily recovered before the court of ſeſſion, or ſherift- 
court of the county. They may alſo appoint clerks, and other oth- 
cers, with reaſonable ſalaries: the factors and all theſe officers mult 
be approved by the lords of the treaſury. 


IT is likewiſe declared by this act, That when any of the ſaid e- 
ſtates comprehends a whole parith, the king may divide the ſame 
into two or more, with a ſtipend to each miniſter not exceeding 5001. 
after the death of the preſent incumbents. And where the ſtipend or 

reateſt part of it is paid out of the ſaid eſtates, the patronage of 
lch new erected churches ſhall belong to, and for ever remain unit- 


ed to the crown; reſerving to all perſons their rights to the tithes, and 


to the patronage of the new pariſhes ; to the miniſters whereof, the 
old ſtipend ſhall be allocated as to the whole or greateſt part of their 
_ And the court of Commiſſion for plantation of churches 
and valuation of tithes, are to determine all queſtions touching theſe 
new erected churches, upon an action at the inſtance of his majeſty's 
advocate; and their decree is declared final, in caſe 3o days, on any 
of which application may be made for reverſing or amending the 
ſame, ſhall elapſe, without ſuch proceeding had or commenced by 
any of the parties concerned. 


Tux king may ere& ſchools in the Highlands and Iſlands of Scot- 
land, for inſtructing the youth in reading and writing the Engliſh 
language, and in the ſeveral branches of agriculture and manufac- 
tures; and ere& houſes for reception of ſuch young perſons, and car- 
rying on ſuch manufactures, and for accommodating ſuch maſters 
as ſhall be appointed by the commiſſioners to inſtruct them, and to 
apply ſuch part of the product of the ſaid eſtates, as thall be neceſſary 


for the purpoſes foreſaid. And the commithoners may allot portions 


of land out of the ſaid eſtates to the uſe of ſuch ſchools to be erected 


therein; or apply part of the rents in the purchaſe of land, for erect- 
ing ſchools in other places. 


Tun commiſſioners may be impowered by the king to grant por- 
tions of the ſaid eſtates, to the extent of 10 acres, to well affected 
rſons, for building houſes, and for gardens, to be holden feu of 
his majeſty, for ſuch feu-duty as ſhall be thought reaſonable by them; 
and who may likewiſe be impowered to grant charters to the ſaid feu- 


ars, 


17. Leaſes to 
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ars, and other neceſſary writings for entering their heirs and ſingular 


ſucceſſors. And ſuch feuars may hold leaſes of other parts of the ſaid 


21. Priſons 
to be erected 
for criminals; 
and goalers 
and baillies 
to be conſti- 
tuted. 


22. How the 
rents to be 
ſecured and 
iſſued out for 
the purpoſes 
aforeſaid. 


23. This act 
an inſtance 

of the king's 
= conde- 


cenſion, and 


concern for 
the welfare 
of his ſub- 

jects. 


24. Natural- 
born ſubjects 
are to inhe- 
rit, or be 
inherited, 
tho' they de- 
rive their pe- 
digree thro' 
their anceſ- 
tors who are 
aliens. This 
exempliſied. 


eſtates within five miles of their houſes, during their reſidence there- 
in, ſubject to all the other conditions aforeſaid. t | 


Tur crown may erect priſons in the Highlands and Iſlands of Scot- 
land, for the cuſtody of priſoners for crimes; and the commiſſioners 
may appoint goalers with falaries, and baillies with power to com- 
mit offenders either to theſe priſons, or others within the county ; 
which baillies are to have all the powers over ſuch eſtates, competent 
to baron baillies. | 


AnD laſtly, it is provided, That the receiver-general for Scotland 
ſhall receive the monies that ſhall come into his hands out of the 
rents of the ſaid eſtates, for anſwering ſuch orders as ſhall be made 


upon him by the ſaid commiſſioners, in purſuance of the powers that 


ſhall be granted, and warrants and directions that ſhall be given to 
them by his majeſty, his heirs and ſucceſſors, from time to time. And 
until the full determination of the claims upon the eſtates aforeſaid, 
the lords of treaſury ſhall cauſe to be applied ſo much of the rents of 
the ſame, as ſhall be neceſſary for defraying the expence of the ma- 
nagement thereof, and of diſcuſſing ſuch claims. 


SOME particulars in this act may be of uſe to illuſtrate or explain 
what I have diſcourſed elſewhere on the annexed property of the 
crown®; as firſt, That tho' the deſign of annexing lands to the crown, 
generally is in order to the better ſupport of the royal ſtate and dig- 


nity ; yet here it is for a quite different purpoſe, vg. ſolely for the 


good of the ſubjects, and improvement of their manners; an annex- 
ation worthy of his preſent majeſty, who always regards the happi- 
neſs of his ſubjects as that of his own, and their intereſt as inſepar- 
able from his. And next, whereas annexed lands are in other caſes 
declared alienable, purſuant to a previous act of diſſolution, here theſe 
eſtates in the Highlands are declared for ever unalienable from the 
crown; but That, however, could not bar the effect of a ſubſequent 
act of diſſolution, as I have ſhown elſewhere b. 


SrcTIox III. The Succeſſion of natural-born Subjects, who derive their 


Pedigree thro Aliens. 


Tur next act I ſhall take notice of is, That entituled, An a& © to 
clear the doubts that may ariſe upon an act paſſed 11 and 12 Willi- 
am III. The act, to which this ſtatute relates, ordains, © That all 
« the king's natural-born ſubjects ſhall inherit, and be inheritable to 
ce any honour, lands or tenements, and make their pedigrees or 
ce titles by deſcent from any of their anceſtors lineal or collateral; tho 
« the father or mother, or both, or other anceſtor, thro' whom 
ce they make or derive their pedigree, were aliens, as fully as if ſuch 
ce anceſtors had been naturalized, or natural-bora ſubjects.“ For 
example, an alien comes into Britain and has children there, the chil- 
dren ſhall ſucceed to one another, as if their father, thro' whom they 


derive their pedigree, had been naturalized, | 
: The 
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Tur doubt which the ſtatute before us clears, is thus ſet forth in 
the preamble, viz. © That when the ſucceſſion opens, the perſon 
« who was then next heir inherits ; but if thereafter others gain Ca- 
tt pacities to inherit, and derive their pedigree after the deaths of their 
e anceſtors, to whom they claim to be heirs, theſe ſuperveening 
ce neareſt heirs, by the common law, would diveſt the deſcent of 
& the former, whereby eſtates well veſted by deſcent, mortgages, 
% purchaſes and ſettlements, duly made, might be defeated, which 
« were molt inconvenient:” for remedy whereof, it is declared, 
That the ſaid ſtatute ſhall not extend to give any title to any per- 
te ſon to inherit as heir or co-heir to any perſon dying ſeiſed of any 
« manours, &c. by enabling any ſuch perſon to claim or derive his 
« pedigree thro any alien anceſtor, unleſs he was in being, and ca- 
« pable to take the ſame eſtate as heir or co-heir, by virtue of the 
te faid ſtatute, at the death of the perſon who ſhall ſo laſt die ſeiſed of 
c ſuch manours, &c. and to whom he ſhall claim to be heir or co- 
te heir, by force of the ſaid ſtatute.” To exemplify this caſe ; let us 
ſuppoſe that two brothers aliens come to Britain, and each has a ſon 
there, who are natural born ſubjects, and the ſon of the one purchaſe 
lands, and dies without iſſue, his couſin-german, the fon of the 0- 
ther brother, ſucceeds to him. But if thereafter the father of the de- 
ceaſed ſhould have another ſon, ſuch child would, by the common 
law of England, diveſt the coufin; for he becomes next heir to his 
deceaſed brother ; which inconveniency the act before us removes, 
and by it the ſuperveening ſon ſtands barred. And indeed, by our 
common law, ſuch would be the caſe, the rule being, That /emel 
heres, ſemper heres, one who is duly veſted as heir retains always the 
ſubjects of the ſucceſſion in that character. On which principle a father 
ſucceeds to an only child deceaſing without iſſue ; and tho' he ſhould 
thereafter have other children, who would have barred him, if they 
had been in being when the ſucceſſion opened, yet he retains the ſuc- 


ceſſion, as I have ſet forth in the foregoing treatiſe *, 


Bor there is a proviſo in this act, That in caſe the perſon who ſhall 
be in being, and capable to take, at the death of the anceſtor dyin 
as aforeſaid, and upon whom the deſcent ſhall be caſt by virtue of the 
act, or of the former act, ſhall happen to be a daughter of an alien, 
and the alien, thro' whom the deſcent ſhall be derived, ſhall after- 
wards have a ſon born within the king's dominions, the deſcent, fo 
caſt upon the daughter, ſhall be diveſted in favour of fuch fon ; or in 
caſe he ſhall have no ſon, but ſhall have one or more daughters there- 
after born within the king's dominions, the daughters ſo born af- 
terwards ſhall inherit, and take in coparcenary with the daughter, 


upon whom the deſcent ſhall be caſt at the death of the anceſtor laſt 


ſeiſed. 


TH1s ſtatute of king William introduced a fiction of law in order 
to make way for the ſucceſſion of natural born ſubjects to their Eng- 
liſh relations, notwithſtanding they derive their pedigree thro' an 
alien; for otherwiſe, without ſuch fiction, it were impollible that an 
alien, who has no inheritable blood in him, v:z. can neither inherit, 
nor be inherited, could convey ſuch blood to others. But the fiction 


can go no farther than the purpoſe of equity for which it was intend- 
Vor, III. G | cd, 
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ed. And therefore, in all other reſpects, an alien ſtill can neither inhe- 
rit, nor be inherited, his iſſue, tho' natural born ſubjects, cannot ſucceed 
as heirs to him, he being incapable of all intereſts in lands in Great- 
Britain, which mult therefore fall as eſcheat to the king, as in the 
common caſe. And before the ſtatute, if an alien came into England, 
and had two ſons there, who became natural born ſubjects, if one of 
them purchaſed lands in fee, and died without iflue, his brother 
could not be his heir ; for there never was any inheritable blood be- 
tween him and them, and where the ſons could by no poſſibility be 
heirs to their father, the one of them could not be heir to the other *, 
which inconveniency the ſtatute removes. But ſtill the caſe remains 
as before in all other reſpects, there is actually no inheritable blood 
between the alien father, and his ſons, natural born ſubjects; for the 
fiction of law, introduced by the ſtatute, in order to convey the de- 
fcent to his ſons, muſt be limited to that very purpoſe, and can have 
no other effect; which is the caſe of all fictions of law, as I have ſet 
forth elſewhere b. 


Divrxs inſtances of fictions of law obtained among the Romans 
to very good purpoſe, I ſhall only take notice of two upon the ſame 
head. If a citizen of Rome was taken captive in a lawful war, which 
in theſe days induced ſlavery, and died in the enemies poſſeſſion, he 
was, by a fiction, deemed to have deceaſed a citizen, viz. before his 
captivity, and the ſucceſſion to him, whether teſtamentary or legal, con- 
ſidered in that light ; but if he returned, then by the right of Poſtli- 
miny, which was another fiction, he was holden as if he had never 
been under captivity ©. As in the above caſe, by the civil law, the 
condition of ſlavery was overlooked, in order to facilitate the ſucceſ- 
fion to a Roman citizen ; ſo, in the caſe before us, That of an alien 


is not regarded, in order to the deſcent thro' him, of an inheritance 


to a natural born ſubject. | 


Tuo' this whole Britiſh ſtatute refers to an Engliſh act, yet both 
muſt take place here, from the nature of the union, and by an ex- 
preſs clauſe in the treaty , which declares, That there ſhall be a com- 
munication of all rights, privileges and advantages, which do, or may 
belong to the ſubjeſts of either kingdom, except where it is other- 
wiſe agreed in the articles ; and more eſpecially fince, in this Britiſh 
ſtatute, there is no reſtriction of it to England. It is not difficult to 
find what would have been the caſe with us as to the title of ſucceſ- 
ſion of thoſe who derive their pedigree thro' an alien ; for it is plain, 
the land to which one could only claim as heir thro” an alien, would 
have fallen to the king as laſt heir, in the ſame manner as the lands 
of an alien; as they did likewiſe by the law of England, propter de- 
fectum ſubjeFionts*, before the above ſtatute of king William. And 
now, ſince the ſubjects here muſt have the ſame advantages with 
thoſe in England, I can make no doubt but That ſtatute, and the late 
act clearing the doubts that did ariſe thereon, muſt regulate the caſe 
over all Britain. And the above mentioned proviſo removes the incon- 
veniency which muſt otherwiſe have happened by our law, v:z. That 
the daughter, in the ſuppoſed caſe, would retain the inheritance, 
notwithſtanding the ſuperveenancy of a fon or more daughters. All 

which 
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which may illuſtrate what I have obſerved on ſucceſſion, in the caſe 
of aliens“. 


SecTION IV. The legal Atteflation of Deviſes ; and other Matters in- 
cident to Laſt Wills and Deeds. 


Tux laſt act I ſhall take into conſideration is intitled, An add for 
avoiding and putting an end to certain Doubts and Queſtions, relating to 
the Atteſtation of wwills and codicils, concerning real eftates v. It concerns 
only England, and recites, in the preamble, the part of the Engliſh 
ſtatute for prevention of frauds and perjuries, that relates to devices“; 
which enaQs, © That deviſes of lands deviſeable ſhall be in writing, 
and ſigned by the party, or ſome other perſon, in his preſence, and 
« by his direction; and ſhall be atteſted and ſubſcribed in preſence of 
the diviſor, by three or four creditable witneſſes, or elſe they ſhall 
« be utterly void ;” and then ſets forth, That doubts had ariſen who 
are to be deemed legal witnefles ; and for avoiding the ſame, it enatts, 
“That if any perſon ſhall atteſt the execution of any will or codicil, 
« to whom any beneficial deviſe or legacy, for affecting any real or 
« perſonal eſtates, except charges on lands for payment of debts, ſhall 
« be thereby given or made, ſuch deviſe or legacy ſhall be utterly 
« null and void; but ſuch perſon ſhall be admitted as a witneſs to 
« the execution of ſuch will or codicil, notwithſtanding ſuch deviſe 
« or legacy. And that in caſe any lands or tenements ſhall be charged, 
« in ſuch will or codicil, with debts, and any creditor whoſe debt is ſo 
charged, ſhall atteſt the execution of the ſame, every ſuch credi- 
tor, notwithſtanding ſuch charge, ſhall be admitted as a witneſs to 


o. Alegatee a 
— witneſs 
to atteſt a 
will, but the 
legacy void; 
a creditor a 


good witneſs. 


« the execution of ſuch will or codicil,” with a proviſo, That the 


« credit of every witneſs ſo atteſting a will or codicil, ſhall be ſubject 
« to the conſideration and determination of the court and jury before 
« whom he ſhall be examined; or of the court of equity, in which 
his teſtimony or atteſtation ſhall be made uſe of, in like manner as 
<« theircredit in all other caſes ought to be conſidered and determined.” 


The above may be added to what I have obſerved upon deviſes of 
lands (. 


Ir is a queſtion, How far a ſimilar rule holds with us? It may ſeem, 
that becauſe witneſſes only atteſt the ſubſcription of the party, and 
may know nothing of the contents, a legatee or creditor may be good 
witneſſes to a deed or will; and there is no doubt they may, in or- 
der to ſatisfy the terms of the act 1681, and to ſupport it in favour of 
the principal party. But then the nature of the thing will void the 
legacy or ſecurity thereby granted to ſuch witneſſes; becauſe, in that 
reſpect, the writing is not atteſted by two ſubſcribing witneſſes, as 
the legatee or creditor are parties in ſuch caſe, and ſo cannot be wit- 
neſſes; for there is a repugnancy in one's ſuſtaining the perſon of 
two, or of his being a witneſs in his own cauſe; but that cannot hin- 
der the ſubſiſtance of the deed in every other reſpect. I put the caſe 
of a bond arid teſtament on the ſame foot in this reſpect; becauſe our 
law requires the ſame ſolemnities in atteſting both; and as to any be- 
nefit to the witneſſes, the danger in ſuſtaining it is the ſame, viz. a 


bribe to them to depoſe in favour of the writing, whether it be true 
or falſe ; which ought to be avoided, 


THE 


31. Legatees, 
or others in- 
cidentally in- 
tereſted, good 
witneſſes to 
a teſtament 
or deed, 


by the law of 


Scotland; but 
the ſame 
void, ſo far 
as concerns 
their own in- 
tereſt. 


32. This caſe 
not clear in 
the civil law; 
and the doc- 
tors much 
divided about 
it; but all a- 
gree, that u- 
niverſal lega- 
tees cannot 
be witneſſes. 


33. Both the 
reaſon in the 
civil law, and 
the grounds 
whereon uni- 
verſal lega- 
tees are re- 
jected, ſup- 
ort the a- 

ve rule in 

our law. 


122 ER EE BB ND VAI 


Tu caſe is not clear in the civil law; and the doors are much 
divided about it : thus the Emperor, in his inſtitutes, allows legata- 
ries to be good witneſſes to a teſtament, and ſuggeſts, That he had 
made a conſtitution admitting them *, but which does not now ap- 

ar. The reaſon he aſſigns for this deciſion is, Quia juris ſucceſſores 
non ſunt ; becauſe they are not ſucceſſors in the right; and which, in 
the preceeding paragraph, he had more plainly ſet forth in the queſ- 
tion about the heir, whom he rejects from being a witneſs; becauſe the 
whole matter of a teſtament is deemed to be betwixt the teſtator and 
him; for the heir inſtitute ſucceeds to the whole right of the inheritance, 
and is bound to make good the legacies to the legataries. And for this 
reaſon a very learned and acute author * is of opinion, that they muſt 
be rejected from bearing teſtimony ; becauſe, by the law of the No- 
vels, the legatees being allowed to enter to the inheritance, and take 

ayment of their legacies, if the heir does not in due time acknow- 
edge the ſucceſſion and do it, they become thus ſucceſſors in the 
right, and ſo could not be witneſſes in their own cauſe. And indeed 
very eminent lawiers lay it down, that the firſt mentioned law in the 
inſtitutes is abrogated by the modern uſage, and repel legataries en- 
tirely from atteſting a will . Others of as great note, however, are 
of a contrary opinion, and admit particular legatees as good witneſſes *©; 
but all of them agree, that an univerſal legatary, or fide-commiſſary, 
cannot be admitted; for that he is in the ſame caſe as the heir. 


IN our law, however, the caſe muſt be regulated as above. The 
very ſame reaſon that in the civil law diſabled the heir from be- 
ing a witneſs; or, by the modern law of other nations, incapacitates 
univerſal legatees, muſt likewiſe, by our law, be ſufficient to ſet aſide 
particular legatees, ſo far as concerns their own intereſt, from being 
good witneſſes; for they are rather more ſucceſſors in the right of the 
moveable eſtate, which is the only ſubject of teſtaments with us, 
than the executor ; the nomination of whom, by itſelf, confers no 
right to the ſubject, but only a power of adminiſtration; ſince, even 
where a ſtranger is appointed, he gets only the third of dead's part, 
ſo far as unexhauſted by legacies; and conſequently nothing is by law 
ſecured to him, as the fourth was, by the Trebellian decree among 


the Romans. And a particular legacy may be ſo great as to exhauſt 


34. This caſe 
illuſtrated 
from the ci- 
vil law's re- 


the whole of the executory, and ſo be equivalent to an univerſal legacy. 
And the caſe is the ſame as to any proviſo contained in a bond, or 
any ſuch deed in favour of the inſtrumentary witneſſes: it is their own 
right in that reſpeQ, and fo they cannot ſuſtain the perſon of witneſs; 
and the danger is the ſame in both as above. But I can ſee no rea- 
ſon why they ſhould not be received to validate the teſtament or deed 
in other reſpects; for a teſtament or deed may ſubſiſt in the main, 
and be rejected as to certain parts: thus, put the caſe, that a bond is 
granted for ſeveral ſums to difterent perſons, and it happens, thro' in- 
advertency, that one of the creditors is taken as a witneſs to the 
bond, That could only annul it as to his own intereſt ; but the bond 
would undoubtedly ſubſiſt as to the reſt. 


Tus caſe may receive illuſtration from the civil law, as to a teſ- 
tament's ſubſiſting in the main, and yet being void as to ſome parti- 
culars therein contained, which are held pro non ſeriptis; vis. as if 


they 
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they were not mentioned in it. This is the caſe when the writer of Jeding a le- 


another man's teſtament % legatum adſcribit, inſerts a legacy to 
himſelf, the legacy is void, but the teſtament, in other reſpeQs, is 
good. And indeed the writer is further liable to the pains of falſehood *; 
and tho he ſhould prove, by a ſubſequent codicil, or otherwiſe, that 
the legacy was endicted by the teſtator, he was only exempted from 
the penalty of falſehood, but ſtill barred from the legacy“; all this 
precaution was introduced, to prevent the leaſt opportunity of impoſ- 
ing on the teſtator. It may be a queſtion how far the like proviſo 
would hold with us? For anſwer, it would ſeem, that ſince we have 
no law or uſage that I know to the contrary, this wholſome inſtitu- 
tion ought to Hold in our law ; for in ſuch cafe we have great regard 
to the civil law. But the puniſhment of falſchood could not take place, 
unleſs there was a oy that it truly interveened, by the writer's in- 


ſerting a legacy to himſelf, without any warrant from the teſtator : 
and this is the law of other nations e. 


TH1s may hold in the caſe of teſtaments, which are always deem- 
ed as on death-bed, and frequently are; at which time people gene- 
rally are not very attentive to their worldly intereſts; and therefore 
the civil law requires many ſolemnities to teſtaments 4, which are not 
neceſſary in other writings. And for the ſame reaſon the above pro- 
hibition, reſpecting the writer of a teſtament, in which falſehood was 
more eſpecially ſuſpected, does not ſeem to have taken place in deeds ; 


for we find no law voiding obligations, on this reaſon, "That they 


were wrote by the creditor. Wherefore in deeds inter vivos, as bonds, 
Sc. it is no good objection to them that they are wrote by the par- 
ty who has benefit thereby ; for, a bond wrote by the creditor 
would not be annulled on that ſole head, if otherwiſe unexception- 
able ; tho', for the greater ſecurity in ſuch caſe, it ought to bear 
to have been written by him At the requeſt of the debtor. And in- 
deed as our law requires the ſpecifying and deſigning the writer of a 
deed or teſtament, in order the better to guard them againſt falſe- 
hood, it would ſeem not very allowable that the creditor in a bond 


ſhould be the writer of it; for thereby the debtor is precluded from 


a material circumſtance, which might tend to improve and invali- 
date the ſame. However, I know no inſtance where a deed was ex- 
cepted againſt, and annulled on that head, tho' at the ſame time the 
practice is by no means adviſcable; and if other circumſtances concur 


againſt the bond, That of its being wrote by the creditor would have 


no final weight to ſet it aſide. 


As a legacy to a witneſs muſt be rejected, both as being repug- 
nant, and likewiſe on account of his intereſt in the queſtion; to much 
more, for the ſame reaſons, mult a legacy, or other benefit to the 
notary who ſubſcribes the teſtament or deed containing it, for a par- 
ty who cannot write, be void, fo far as concerns his intereſt; he 


repreſents the granter, and ſo cannot give with the one hand, and 


take with the other. There is therefore a plain incontiſtency in the 
caſe; and as for his intereſt, it is the ſame as in the caſe of a witneſs. 
And tho' I have ſhown elſewhere, that a notary, by ſubſcribing a 
deed or teſtament for a party, is not underſtood to paſs from any 


intereſt of his own e, yet it is a quite different caſe as to his acquir- 
Vo. III. d 
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gacy left to 
the writer of 
the teſta- 
ment; is ſuch 
legacy good 
by the law of 
Scotland. 


25. The caſe 
of a credi- 
tor's writing 
a bond in his 
own favour. 


36. A legacy, 
or other be- 
nefit to a no- 
tary, who 
ſubſcribes for 
the party, re- 
jected upon 
the ſame 
grounds as 
that to a wit- 
nels. 


37. Tabelli- 
ons, in other 
countries, ſi- 
milar to our 
notaries ; 
can not take 
any benefit 
from the deed 
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ing to himſelf by ſuch act. And to ſuſtain ſuch legacy, or other in- 
tereſt in favour of the notary, were of moſt dangerous conſequence, 
and give a handle to fabricate falſe deeds and wills. 


Tux caſe of Tabellions in other countries differs a little from that 
of our notaries, but in the main they agree. The parties and wit- 
neſſes ſubſcribe a memorandum of the deed or teſtament (called the 
Protocol), which the tabellion likewiſe ſubſcribes, and retains as the 
voucher; and he gives them an extract of it, called the Inſtrument, 
bearing, that he had collationed or compared it with the protocol, 


or teſtament 
executed be- 
fore them, 
which they 
authenticate. 


and that they agree ; but his loſing or deſtroying ſuch protocol will 
not annul the deed *, However, ſuch inſtrument is void as to any be- 
nefit to himſelf therein contained, but ſubſiſts as to the reſt®. On 
which occaſion the learned author ſhews, from the civil law and mo- 
dern cuſtoms, that there is no impropriety in a deed or teſtament's 
being voided as to ſome particulars, and ſubſiſting as to others“. 


* Voet. ad. 
tit. ff. de fide 
inſtrum. \ 3. 
d Ib. Fs. 
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Tur above obſervations may tend to illuſtrate what I have diſcourſ- 
cd in the preceeding treatiſe upon the nature of deeds and wills, and 
the due atteſtation of them“. : 
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BOOK I. 
Perſonal Rights, their Conſtitution and Diſſolution. 


. 


Common principles of law. 

The ſeveral kinds of law. 

The ſources and foundations of the 
law of Scotland. 


PARAGRAPH Pad k 
1. T AW, what. I 
2. Subject of law, voluntary actions. 


3. Who a legiſlator, The effect of coun- 
ſels of lawgivers, and tolerating laws. 2 

4. The intendment and end of law-jul- 
tice, and that either with reſpe& to 
perſons or actions. | 

5. Juſtice, as aſcribed to perſons, what, 

6. The juſtice or injuſtice of actions. 

7. Juſtice 1s cither Fiftributive, or com- 
mutative. Diſtributive juſtice, what, 
To it may be aſcribed the exerciſe of 
beneficence, and the like virtues, 

8. Commutative juſtice, what. 2 

9. The geometrical proportion obſerved 

in diſtributive juſtice; 

10. And arithmetical in commutative. 

11. How far this diviſion coincides with, 
or differs from Grotius's diviſion of it 
into attributive and expletive. 

12. What comes under the character 
of juſtice in a proper ſenſe, and diſtin- 
guiſhes it from beneficence and cha- 
rity. | 

13. The general precepts of law. 

14. The duties of a ſocial life, ones 
hended in the rule of the goſpel, 
Matth. vii. 12. The manner of follow- 
ing this rule, | 4 

15. Law, properly the law of nature, 
and the law of a nation, 


PAR. Pact 
16, In what ſenſe the law of nations, 


the civil, canon and feudal laws, con- 
ſidered here, | 

17. Why the poſitive law of God no 
member in the diviſion of law, 5 

18. Law of nature, according to the Ro- 
man lawiers. 

19. The law of nature, as peculiar to 
rational beings, It was tranſcribed 
to the Jews in the Ten Commands; 
and the Chriſtian law only an illuſtra- 
tion of the law of nature, 

20. The dictates of nature, laws in the 
propereſt ſenſe. 6 

21. The dictates of the law of nature 
eternal, tho', till the erection of ma- 

giſtracy, and diſtinction of property, 
divers of them could not . place, 
for want of proper objects for the exer- 
ciſe of them. 

22. The legiſlator of the law of nature 
is God, and its ſanction the pleaſure 
or pain ariſing from conſcience. 

23. Diſtinction of good and evil founded 
in human nature; but the diſcovery 
of rewards and puniſhments, in an— 
other life, owing for moſt part to re- 
velation. 

24. The law of nature frequently term- 
ed the law of reaſon, and likewiſe e- 
quity, tf 

25. Why the law of nature called the 
moral law, | 

26. The laws of nature immutable, but 
ſeem to admit of exceptions or dit. 
penſations; how this underſtood, 


27. The 
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PAR. Pacs | 

27. The civil or political law does not 
adhibit its ſanction to certain of the 
laws of nature. Does that derogate 
from the obligation of them? 8 

28. The laws of nature, in a great mea- 
ſare, the ſubject of the political law. 

29. Contracts or teſtaments, null by the 
political law, are not obligatory on 

the party's conſcience. 

30. T bo w of nations, in a proper 
ſenſe, no other than the law of nature 
applied to nations. The ſeveral arbi- 
trary uſages among nations likewiſe de- 
pend ultimately on the law of nature 9 

31. The ftate of nature, and the pro- 
greſſive ſteps to civil government. 

32. Dominion, and the obligation to ob- 
ſerve compacts and pactions, whereon | 
founded, 10 

33. The origin of contracts. Civil go- 
vernment proceeded from the union 
of families for their mutual defence, 

34. Independent ſtates in the ſame caſe, 
with reſpe& to one another, as fami- 
lies originally were, 

35. Uſages among nations, called the 
law of nations, not a diſtin Jaw in 
the proper ſenſe. 

36. How far the laws of nations mut- 
able, or may be diſpenſed with, 11 

37. Is it lawful to break treaties, for 
reaſons of ſtate? 

38. The civil law, why the law of the 
Romans ſo called. 

Nor E. 

1. The time and order of compiling 
the ſeveral parts of the body of the 
civil law, and how they were au— 

thenticated. 12 

2. The excellency of the civil law, 
and how it came to take place, and 
to obtain ſo much authority in Eu- 
rope, and particularly with us, 

39. The canon law, what, Its authority 
in matters of faith abſolute, as ro 
thoſe of the communion of the church 
of Rome. 

40. How far the canon law binding in 
popiſh countries in other matters; the 
reaſon of its name, the ſeveral parts 
of which it conſiſts. I 

41. The origin and progreſs of the feu- 
dal law. Why ſaid to be local. 

NorTE. The ſettlement of the feudal 
law in Scotland, 

1. The origin of the written feudal 
cuſtoms of the Lombards. 

2. The feudal law introduced into 


— 


Scotland, by Fergus the ſon of 


PAR. Pact 
Erth, founder or reſtorer of the 
Scots monarchy. 

3. The origin of parliaments, and 
trials by juries from the feudal cuſ- 
roms, 14 

4. The ſcheme of Mr. Innes and o- 
thers, ſetting aſide 39 of the firſt 
ſuppoſed Scots kings, not inconſiſt- 
ent with the introduction of the 
feudal law by Fergus the fon of 
Erth. 

5. Fergus aforeſaid, with his follow- 
ers, came from Scandinavia, by Mr. 
Innes's ſcheme, as well as by that 
of Boece and Buchanan, 1 

6. The Picts came likewiſe from the 
ſame country; why ſo called; they 
probably uſed the ſame feudal cul- 
toms, and which were continued 
with them after Kenneth II. ſuc- 
ceeded to their kingdom, 

7. Sir William Temple's opinion, 
touching the origin of the Scots, 
the ſame. 

8. The motives alledged by Mr. Innes 
to have caval with Fordon, 
Boece * Buchanan, to feign 39 
Scots kings. 

9. This left to the antiquaries of our 
nation; but Innes's account of the 
late original of the Scots nation dif- 
proved from Ammian Marcellin; 
whence it is moſt probable, that 
the Scots monarchy was as ancient, 

if not more than the Pictiſn. | 

10. Mr, Innes's opinion, that Mal- 
colm II. introduced property of 
lands among the ſubjects of Scot- 
land, and his reaſons, 16 

11. This refuted from the ancient 
conſtitution of our great councils or 
parliaments; and the law of ſucceſ- 
lion, both as to the crown and a- 
mong ſubjects; and the diſtribution 
of the lands of the Pits by. Ken- 
neth II. 

12. Next, from the laws of the ſame 
Malcolm II. which mention barons 
and other vaſſals, and the forfeiture 
of their lands for treaſon, 

13. The grant of king Malcolm is on- 
ly meant of the crown lands; or of 
his accepting reſignation from the 
ſubjects of their lands, and granting 
them anew to be held by ward-te- 
nure, 

14. The king's being termed Dominns 
in this grant, is no more than what 
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15. No other period can be ſhown, 
when the feudal law was ſettled 
here; and therefore it muſt be pre- 
ſumed to have been at the com- 
mencement of our government. 

16. The notion that Malcolm III. 
introduced the feudal cuſtoms here, 
as having learned them in England 
at the court of William the con- 
queror, is equally abſurd, he hav- 
ing been ſettled in his throne ſome 
years before the conqueſt, and ne- 
ver reſiding at that court, 17 

17. Next, this grant of king Malcolm 
ſuppoſes the feudal law eſtabliſhed 
long before; and the caſualities of 
ward and marriage were added to 
feus, and not incident to them ; 
theſe caſualities were introduced on 
the like occaſion as in England, 
but near two centuries before, 

18. Neither the Scots had the feudal 
law from the Engliſh, nor on the 
contrary ; but their cuſtoms agreed 

; in many things, as proceeding from 

J the ſame fountain. 

; 19. We had feudal titles of honour, 
as Thanes and Barons, long before 
Malcolm II. or III. 

20. The above caſualities were intro- 
duced by a ſtatute of parliament, 
which is the maſter- piece of the 
feudal law. | 18 

21. The feudalcuſtoms arrived ſoon- 

er to perfection with us, than with 
the Lombards, from whom are de- 
rived the written cuſtoms of feus, 

22. The written cuſtoms of feus a- 
mong the Lombards, how regard- 
ed with us; the books .of Regiam 
majeſtatem, and Quoniam attachiamen- 
ta, our proper feudal law. 

23. Grotius's parallel between the 
Romans and Goths; he gives the 

reference to the latter. 

24. The civil preferable to the feudal 
law of the Lombards; but our own 
feudal cuſtoms take place in prefe- 
rence to the civil law. 

42. How far the civil and canon laws 


* 
2 r > Ef FF 13 on La 
ES C K r FEE, 


have authority with us. 19 


43. The ſtatutes ordaining the lieges to 
be governed only by the king's laws, 
do not derogate from the authority of 
the civil or canon laws. 

44. How far the books of the feudal 
Vor. III. 
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Pact 
is ſtill given to every ſuperior, in 
* to his vaſſals. 


PAR. Pace 
law binding with us: and of our cul- 
tomary feudal law, 20 


45. In queſtions touching heritage, how 
far the civil law way, br 

46.The municipal law, or law of a nation, 

47. Men conſidered either as members 
of the ſociety of mankind, or of a ci- 
vil government, 21 

48. Eccleſiaſtical diſcipline and govern- 
ment, how far binding. 

49. The civil or municipal law of a coun- 
try concerns only our outward beha- 
viour. 

50. How far the laws of religion ſubject 
to alteration by human powers, 

51. Presbyterian church-government, 
how far alterable with us. 22 

52, In what does eccleſiaſtical diſcipline 
conſiſt; and what is the caſe of religi- 
ous ſocieties not authorized by the po- 
litical law of the nation, 

53. The caſe of religious ſocieties that 
take the benefit of the act of toleration. 

54. The political law relates cither to 
wm or private right, How far our 
law, concerning public or private 
right, altered by the union, or alterable. 23 

55. The law concerning private right 
the ſubject of this treatiſe, which com- 
prehends crimes, ſo far as they found 
action of damages. 

56. The conſiſtorial law comes under the 
law concerning civil rights. 

57. As likewiſe the law touching bene- 
fices and church-livings. | | 

58. What underſtood by our municipal 
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cerns civil and private rights, the ſub- 
ject of this treatiſe. 24 

59. Firſt, ancient and immemorial cul- 
toms, a branch of our law; as likewiſe 
the old maxims of law. 


60. Next, our ſtatutes or acts of parlia- 


ment. . How laws concerning private 
right, with us, alterable by Britiſh ſta- 
tutes; and how far our old {ſtatutes 
may run in deſuetude. | 
G1. The effect of declaratory acts of par- 
liament, and of private acts. 25 
62. Correctory and penal ſtatutes ſtrictly 
to be interpreted. 


63. Politive laws alterable at the plea- 


lure of the lawgivers. 

64. To whom does the power of inter- 
preting ſtatutes and laws belong. 

65. May a law be extended from a parity 
of reaſon; and what if the reaton of 
the law does not appear. 
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66. If the law is repugnant to the law 
of God, it is not to be obeyed; how 


far to be ſubmitted to by . 26 
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ſtrangers or ſojourners; and are na- 
tural born ſubjects free when they 
ſettle abroad. 

68. How far the lawgivers ſubject to the 
laws of their country. 

69. Statutes either general, affecting the 

whole ſubjects, or concern only par- 

ticular perſons; theſe laſt prohibited 


by the laws of the Twelve Tables. 27 


OTE 
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twelve tables, from the laws of So- 
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ings, part of our common law. 28 
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NorTs. The authority of the books of 

the Regiam majeſtatem. 
1. Sir Thomas Craig's opinion, that 
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The authenticalneſs of that book 
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tem could be tranſcribed from Glan- 
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n before that piece was wrote; 
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from the Kegiam majeſtalem. 30 
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left out in the other treatiſe; and 
many things in it not to be found 
in the Regiam majeſtatem. 


11. The above treatiſe, aſcribed to 


Glanvil, ſeems to be ſpurious ; and 
Selden doubts of its being wrote 
by him. 3! 
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ſtatem. | 
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ſtatem, Ic. proved ineffectual. 
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rity. | 
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16. Ihe authority of the other tracts 
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17. The borow laws our genuine law; 
but the ſtatutes of the guild not ſo. 
18, The Ler camerarii, and Iter juſtici-- 
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84. The knowledge of law; and whe- 
ther the municipal law of a country 
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85. The object of law, according to the 
emperor ſuſtinian and the lord Stair, 

36. The difference between the empe- 
ror's method and the lord Stair's; the 
laſt is chiefly followed in this treatiſe, 


OBSERVATIONS on the Law of 
England. 


The firſt ſource of the laws of Eng 
land, the law of nature and nations. 
The privileges of ambaſſadors duly ob- 
ſerved in England. 1 

2. The caſe off ambaſſadors committing 
crimes, | 
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abroad, executing it. 
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both general and particular cuſtoms. 36 
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to perfection by Willam the con- 
queror. 
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Regiam majeſtatem. The vicinity 
no argument for the communicati- 
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16. Thoſe called the Old Statutes, are 
incorporated, as it were, into the com- 
mon law. 41 

17. The like obſervation holds as to the 
laws in Scotland, made before the 
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of a ſtatute may be antiquated, while 
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to our common law, and interpretati- 
on of ſtatutes. 

21, The interpretation of Britiſh ſta- 
tntes, the ſame as that of Engliſh ſta- 
tutes before the union ; material to 
know the rules in ſuch caſe. 42 

22. Rules of interpretation of ſtatutes in 
England. 

23. Preſcription, or contrary cuſtom, 

good againſt a ſtatute made in affirm- 
ance of the common law. 
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a ſtatute. 

25. Acts of parliament againſt the power 
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there any exception to this rule. 43 
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diſpenſe with ſtatutes made for the good 

of the church or commonwealth, more 
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as of every other law, rights of men, 
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ſome of their authors. 
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The ſtate and diſtinction of perſons, 
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the fly, | 

“Legitimation by the king removes an 
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cular. 68 

81. Regulations in our old Ilaw-books 
touching laves and Libertiniſm. 

82. How far coaliers and ſalters with us 
reſemble. ſlaves ; what courſe is to 
be taken with them, upon their de- 
ſerting the work without leave, 

83. The ftate of ſervants; may one hire 
himſelf for life 69 

84 The ſtate of vaſſals; how far depend 
they upon their ſuperiors; what is 
maintenance and manrent in a pro- 
per ſenſe, in our old law. books. 

85. What was the contract of manrent of 
old; now diſcharged by ſtatute. 70 

86. Black mail, of old accuſtomed on 
the borders upon both ſides; but long 
ſince diſcharged, under ſevere penal- 
ties both in Scotland and England. 

87. The diſtinction of perſons into civil 
and military; ſoldiers, who. 

88, Soldiers fayoured among the Ro- 
mans as to their teſtaments; does that 
hold with us. 

89. Soldiers notes, or orders touching 
their pay, require not the ordinary 
ſolemnities of other writings. 71 

90. Officers, after the regiment is diſ- 
banded, are intitled to half pay; but 
which is denied to ſome, 

91. Military diſcipline and government 
ſtrict, eſpecially in time of war; 
courts martial their power. | 

92, Courts martial for offences commit- 
ed by perſons belonging to the navy. 

93. The puniſhment of thoſe that har- 
bour deſerters, or buy their arms or 
regimental cloaths, 72 


OBSERVATIONS on the law of 
England. 


t. A child in the womb, how far held 
in the law of England, as already 
born. 

2. Corporations made either by the 
common law, the king's letters pa- 
tent, or acts of parliament. 

3. In what ſenſe corporations are ſaid to 
be made by preſcription, IP 

4. Corporations, ſole or aggregate; in 
what reſpect do theſe diſſer. 

| F. How 
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. How far an aggregate corporation 

, may disfranchiſe any of ale mem- 
bers, 

6. How far corporations may elect mem- 
bers into their body 

7. A corporation aggregate, inviſible, 
Sc. but capable of purchaſing; a 
leaſe to them for life reſolves into a 
fee-ſimple. 

8. How far the members of a corporation 
liable for its debts in their perſonal ca- 
pacity; it is diſſolved by the death of 
all the members. i | ; 

. A corporation may be guilty © 

: crimes — are they aniſhable. 

10, A corporation may likewiſe forfeit 
their privileges by miſuſer, may ſur- 
render the ſame, or be diſſolved by act 
of parliament. 

11. Private perſons may ere& hoſpitals 
on their own grounds, which ſhall 
have the privilege of corporations, 

12, 'An agreement in the main betwixt 
the laws of England and Scotland, as 
to modern titles of honour; diſtribu- 
tion of titles of honour among heirs- 
parceners in England of old, 

13. A peer in England dying having on- 
ly daughters; if but one, the title goes 
to her; if more, is in abeyance till 
the king declares to which of them it 
ſhall go. 

14. Barons or feudal lords the only peers 
in England of old. How the baron- 
age came to be limited to the great 
barons. 

15. Peers, at this day, either by the 
king's writ, or his letters patent ; the 
diflerence between thole. 

16, How far a power given in a patent 
to a patentee, of naming his ſucceſſor 
in the title, or aſſigning the ſame, good 
in law. 

17. In what ſenſe a title of pecrage by 
preſcription takes place. | 
18, A peer by writ commonly deſigned 
by his ſirname; one by patent by 

his barony, 

19. The title of an honour, how under- 
ſtood in England. 

20. The difference between the condi- 
tion of a woman noble by birth, and 
that of one who gains a title of ho- 
nour by marriage only. 

21. A parallel between the knights of 
the garter, and knights of the thiſtle; 
betwixt baronets in England and thoſe 
in Scotland. 


73 


74 


75 


76 


37. Children of a proteſtant Britiſh 


| 22. The condition of Villains of old in 


England. 

23. Villainage long ſince diſcontinued, 
and lands in villainage converted to 
8 

24. Negroes, when in England, not con- 
ſidered in every reſpect as ſlaves; does 
their converſion to Chriſtianity infer 
manumiſſion. 

25. The law of England diſcountenan- 
ces contracts that infringe one's liber- 
ty, or prevent the free exerciſe of his 
trade, 

26. By the Jaw of England, the conditi- 
on of the iſſue was — by that 
of the father, in caſe of marriage, or 
conjunction betwixt a free perſon and 
a villain, 

27. The condition of apprentices ; regu- 
lations, touching them, ſervants and 
day-labourers, committed to the juſti- 
ces of the peace to execute the ſame, 

28. The maſter's power over his ſer- 
vants; what if he unreaſonably cor- 
rects them, and a ſervant die with ſuch 
ulage. 

29. No abatement of the wages, tho? the 
ſervant fall ſick for ſome time. 

30. How far is the maſter bound by the 
contracts of the ſervants, or to make 
up the damage on their delinquen- 
cies, 

31. The ſervant running off with his 
maſter's goods, to the value of 40 

| ſhillings, or embezzeling the ſame, is 
guilty of felony. 

32. Unlawful impriſonment, or detenti- 
on of any perſon in priſon or confine- 
ment, ſubjects the offender to an acti- 
on of falſe impriſonment, and to a writ 
of Habeas corpus. 

33. The ſtatute of Habeas corpus intitles 
one impriſoned for crimes not capital, 
to — upon finding bail to ſtand 
trial. 

34. In caſe of treaſon or felony, the pri. 
ſoner may obtain a ſpeedy trial; or, 
in default, his liberty, by purſuing 
the directions of the Habeas corpus act. 

35. Any of the judges in vacation-time 
refuſing a Writ of habeas corpus to a par- 
ty when duly applied tor, liable in tho 
ar wa of 500 i. but in term-time this 
eft to their diſcretion. 

36. A free Briton cannot be ſent abroad 
againſt his will, even to ſerve as the 
king's deputy in Ireland. 
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je& deemed natural born ſubjects. A 


woman alien marrying a ſubje& is not 
endowed. 

38. A denizon liable to ſeveral diſabili- 
ties; one naturalized by the parliament 
of Ireland till an alien as to Britain. 
An alien may extend lands. 

39. What is the caſe of an adjudication, 
at the ſuit of an alien, after the legal is 
expired. 81 

40. — to a natural born ſubject. 
The children, born abroad of a Britiſh 
proteſtant parent, owe allegiance to 
two different ſovereign ſtates. 

41.An alien capable of a leaſe of a houſe, 
but cannot take by act of the law. 
The cale of a Britiſh wife of an alien; 
and of aliens when war commences, 

42. The difference between a denizon 
and a perſon naturalized, 
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Diviſion and quality of things. 


1. In what reſpect things are conſidered 
by the law. The diviſion of things. 

2. Things common. In what reſpect are 
the {eas and ſhores common. 82 

3. The ſovereignty of the Britiſh ſeas 

ertains to his majeſty as king of Great 
Britzin. The right of admirality. 

4. Things public. To whom do the 
banks and channels of public rivers 
belong. Seagreens what, and whoſe 
property are they, 

5. High-ways, 8 and ferries, to 
whom the care of them committed. 83 

6. Private parties, whoſe ground is taken 
off for enlarging the high-ways, or 
changing them, to be recompenſed by 
the ſhire. | 

7. The things of a corporation, in what 
reſpe& public. 

8. Can the patrimony and revenues of 
the crown be deemed public. 84 

9. In what ſenſe the common ſtock of 
corporations public. 

10. Things belonging to private perſons 
either allodial or Rad the right of 
fee and ſuperiority ; inferior intereſts 
in the fee. 

11. Things are nullius, or in the 8 

of none, in a double ſenſe; firſt, as 
being incapable of it, ſuch as things 
ſacred or religious. 

12. Burial- places, either public or pri- 
vate; how far are they the ſubject of 
commerce. | 
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13. The gates and walls of cities, why 


called Sante among the Romans. 85 

14. Secondly, Things are nullius, or be- 
longing to none, as not being reduced 
into property, tho' capable of it, as 
wild beaſts, Sc. 

15. Fowling, hunting and fiſhing, re- 
ſtrained by the acts for preſerving the 

ame. 

16. To whom do hid treaſures, things 
loſt and found, or other things where- 
of the owner is not known, belong: 
whether Quæ ſunt nullius, cedunt occupan- 
ti, or domino regi. 

I 7. r moveable and immoveable; 
things fungible. 

18. The difference between moveables 
and immoveables, as to legal effects; 
particularly ſucceſſion. 

19. The diſtinction of moveable and he- 
ritable rights, much in uſe with us; 
it is transferred from the ſpecies of 
things to rights affecting them. 87 

20. Things corporeal — incorporeal; 
rights of all kinds deemed incorporeal 
things. 

21. N limited acceptation, rights 
are ſuch as conſtitute or increaſe our 
eſtates ; are either granted for one- 
rous, rational or gratuitous cauſes. 

22. The difference of theſe as to the war- 
randice, and as to the granter's credi- 
tors. | | 

23. Rights, as to the manner of acqui- 
ſition, either by conqueſt or ſucceſſi- 
on. The difference betwixt conqueſt 
and heritage in collateral ſucceſſion. 

24. In conquelt one is abſolute fiar: but 
in ſucceſſion the heir muſt take the 

ſubject, as qualified by the fiar. 89 


86 


88 


25. Laſtly, Rights are either pang or 


real: the firſt the ſubject of this book, 
and are termed Obligations. 


OBSERVATIONS on the Law of 
England. 


1. The diviſion of things into theſe in 
our property, or out of it; and of 
theſe in 8 into things com- 
mon, public, belonging to a corporati- 
on, or to particular perſons; the ſame 
in England, as in the civil law, and 
ours. 

2. Things not in property underſtood, in 
the main, likewiſe in the ſame ſenſe 
in England, as in the civil law. 

3. Things waif and ſtray, hid treaſures 
and wreck belong to the king, or 

_ thoſe 
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thoſe in his right ; the condition of Res 
ſacre, religioſe and ſane. 


4. The freehold of the church and 
church-yard is in the parſon, but the 
fee-ſimple always in abeyance. 90 

5. Action competent to the parſon, a- 
gainſt thoſe who commit abuſes in the 
church, or diſturb the graves of per- 
ſons buried therein; how far compe- 
rent to their heirs, 

6. The puniſhment of thoſe who ſtrike, 
or draw weapons in the church or 
church-yard, 

7. The violation of the walls of a city, 
how puniſhable, 

8. Things moveable or immoveable ; 
chk perſonal or real; choſes in ac- 
tion. 

9. Things of a baſe nature, as dogs, Sc. 
not felony to ſteal them. THE 

10. Wild beaſts, the poſſeſſor has a qua- 
lified property in them when they are 
tamed. 

11. A qualified property likewiſe ac- 

uired of wild beaſts in a forreſt, Cc. 
Forreſts governed by the forreſt laws; 
but parks, Sc. by the common law. 

12. T \6- cale of forreſts, chaces, parks 
and warrens, by the law of Scotland; 
how far different from thoſe in Eng- 
land. 

13. Things immoveable. 92 

14. Things in action. 

15. Diviſion of things into corporeal and 
incorporeal takes place in the law of 


England. 


TI T. . 
Perſonal rights, or obligations in 
general. 


1. How a perſonal right or obligation 
defined in the civil law; the creditor 
and debtor who. 3 

2. How far the definition agrees to ob- 
ligations ariſing from delinquencies. 

3. A right, why called * and how 
it may become real. 93 

4. Who capable to take or receive rights. 

5. Rights may be granted to perſons na/- 
cituri, or unborn, 

6. Who may grant obligations, 

7. Can one bind his heirs without men- 
tioning himſelf as bound; and what if 
one bind himſelf, without mentioning 
his heirs. 

g. The ſubje& of obligations, things law- 
ful and poſlible, 

Vor. III. 


21. How far mutual obligations in con- 


11 


Pak. Pacz 
9. What if parties bind themſelves to 


the performance of an unlawful con- 
tract. 94 

10. If a ſhip-maſter bind himſelf to 
ſmuggle or run goods, is he intitled 
to freight; or the buyer of ſuch goods 
liable br the price, 

11. The buyer or expoſer of run goods 
to ſale may ſeize them, and be intitled 
to treble the value, by the act of the 
11th of George I. If the buyer uſes 
not the privilege, he is liable for the 
price, 

12, Obligations, either natural only, or 
civil: how far the non-obſervance of 
the obligations to beneficence and 
charity, ſubjects the party to injuſ- 
rice, 95 

13. How far natural obligations, civilly 
void, bind the party, in point of con- 
ſcience, to performance. 

14. In a ar 6 agreement paſling from, 
or reſtricting obligations in writing, 
there is no place for reſiling. 

15. Civil obligations, either purely civil, 
or mixed; what are theſe. 96 

16. Obligations civil, either pure, con- 
ditional, or to a day; the different ef- 
fect of a condition adjected to an ob- 
ligation, and of that to a legacy. 

17. Conditions poſſible, or impoſſible: 
the effect of an impoſſible condition 


adjected to a contract, legacy or bond 
of proviſion. 


18. Obligations /ub modo; may the ſub- 


ject of ſuch be applied to any other uſe 
than that which is annexed to them. 
19. Obligations to a day certain, or un- 
certain; how far theſe laſt are conſi- 
dered as conditional. 
20. Conditions irritant and reſolutive, 


improperly termed Conditions; the 
effect of them. 97 


tracts are regarded as conditions. 
22. Poſſible conditions are either poten- 
tial, caſual, or mixed. 


23. What if a potential condition is not 


performed, or fail by accident. 98 

24. The effect of a conditional obligati- 
tion, properly fo called; and of an - 
oſler. 

25. Obligations ariſing from a contract, 
or quaſi contract; from a delict or quaſi 
delict. 

26. Of obligations ariſing from a delin- 


quency, by reference to the proper 


title. 9 
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27. Obligations quaſi ex delifto, or impro- 
per crimes, particulatly explained. 
28. A judge pronouncing erroneous judg- 
ment, 1s thereby ſubject to the party's 
damage by the civil law ; this takes 

no place with us. | 

29. To what penalties is a judge, thro' 
fraud and corruption, 5 
wrong judgment, or aſſuming juril- 
dition whete he is not competent, 
liable, 

30. A judge's character, how ſecured 
from unjuſt attacks and injurious ac- 
cuſations. 

31, Another improper crime is that of a 
landlord, from whoſe houſe things are 
thrown over into the common paſſages, 
whereby damage is done to perſons. 

32, A third is, where any thing is hung 
over common ways or paſſages; which 
may do hurt; how this reſtrained with 
us, | 

33. The fourth and laſt is damage done 
by thoſe in a ſhip to paſſengers, which 
ſubjects the maſter, 

34. Obligations, in the laſt place, are di- 
vided into natural and conventional, 
or by agreement: theſe the ſubje& of 
the — titles. 


OBSERVATIONS on the law of 
England. 


1. The diſtinction of obligations into na- 
tural and civil; and of natural into 
ſuch as produce action, and thoſe that 
do not, holds in the law of England. 101 

2. As likewiſe of civil obligations into 
ſuch as are merely civil, and thoſe 
that are mixed. | 

2. Civil obligations, either pure, to a day, 
or conditional. 

4. In caſe the ſolvendum in an obligati- 
on differ from the ſubſtantial part of 
it, the ſolvendum, void. 

5. Obligations joint and ſeveral, how con- 
ſtituted, 

6. What if one's obligation bear not 
heirs, or mention his heirs, but not 
himſelf as bound. 

7. Obligations, by or to a corporation 
{ole or aggregate. 

8. Whar if no place for payment or per- 
formance is mentioned in the obliga- 
tion. 

9. Double bonds, under a condition, not 

properly conditional, but rather alter- 

native obligations, 
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100 


102 


A TABLE OE THE CONTENTS. Book I. 


Pacr 

10. Such obligations with a condition, 
favourably interpreted for the obligor; 
but ſingle obligations for the obligee. 

11. The caſe of obligations when the 
condition was poſſible at the date, but 
thereafter became impoſſible; and of 
ſuch wherein the condition was origi- 
nally impoſſible. 

12. The caſe of conditions ſubſequent, 
added to obligations or feoſſments. 10% 

13. The difference between a condition 
precedent impoſſible, and ſuch con- 
dition ſubſequent in feoffments. 

14. A condition ſubſequent, containing 
malum in ſe; or one repugnant to the 
law, or nature of the right, added to 
a feoffment, is void. 

15. What if ſuch condition be added to 
a bond. 

16. How a condition to deliver a thing, 
or perform a fact ſatisfied; a tender of 
the ſum borrowed, to avoid the double 
penal ſum, not a bar. 

17. Upon other grounds, bonds or con- 
ditions thereto annexed void. | 

18. How far the law of England and 
Scotland agree as to ſuch conditions, 
added to bonds and feoffments. 104 

19. The diviſion of obligations into thoſe 
ariſing from a contract, or, quaſ ex con- 
tractu; from a deli or qugſi ex delicto, 
takes place in the law of England. 

20. The obligation guafi ex delifto, as a 
judge's giving wrong judgment erro- 
neouſly; how far it takes place in the 
law of England. 

21. Other guafi delinquencies by the law 
of England. 105 

22, Of the obligation of a county for 
robbery there committed; and of the 
adjacent town, for deſtruction of plant- 
ing in the neighbourhood, 

23. Obligations, natural or civil; how 
far the firſt under the controul of civil 
powers. 


ö 
Marriage, and other matters re- 
lating thereto. 


1. Marriage, the foundation of human 
race; not diſſolvable by conſent of 
parties. 


SECTION I. Spouſals, and contracts 
of marriage. 


2. Spouſals, what; how far obligatory ; 
to ſolemnize the marriage, by the ci- 
by vil, 
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vil, canon, or our own law. If copu- 


Pact 


lation follows, it infers matriage. 106 

3. Where marriage is inſiſted for on a 
promiſe, and ſubſequent copula, the 
promiſe muſt be proved by the party's 
oath or writing: can ſuch marriage be 
declared after either party's death. 

4. Is a man liable in payment of a bond 
granted to a woman, payable in cale 
he does nor marry her. 107 

5. The ordinary proviſions in contracts 
of marriage. Is a wife privileged 
on the husband's executry, for the 

roviſions in her contract of marriage, 

6. The caſe of Dos, and Donatio propier 
-auptias, in the civil law. 

7. Proviſions, inconſiſtent with the ſtate 
of marriage, void ; how far the hus- 
band can renounce his intereſt, 

8. As to civil interelts, the parties may, 
in their marriage-articles, ſecure the 
ſame, ſo that there ſhall be no com- 
munion of goods, or Jus relifte ; it was 
otherwiſe of old. 108 

9. One providing his eſtate to heirs what- 
ſoever of a marriage, cannot preju- 
dice the lineal heir. Paſitus in conditio- 
ne non eſt poſitus in diſpoſitione. 

10. The heir of proviſion, completing a 
title to the eſtate, becomes abſolutely 
far. 

11. But the heir-male of a ſecond mar- 
riage may be tied down in favour of 
the heirs-female of a former marriage. 09 

12. Proviſion of conqueſt in a contract 
of marriage, how underſtood; and 

- what power has the father over it. 

13. What falls under the proviſion of all 
lands and heritages, conqueſt. 110 

14. Heicſhip-moveables fall under a pro- 
viſion to the wife, of a ſhare of the 
houſhold furniture, 

15. How far children are creditors in 
their proviſion in contracts of mar- 
riage ; or the ſubſtitutes, failing chil- 
dren, | 

16. If one provides certain ſubjects to his 
wife, and her heirs, failing children, 
he cannot, in that event, evacuate it, 

17. Proviſions to children nuſcituri, may 
be ſo conceived as to render them pro- 
per creditors, on their exiſtence, 

18. Lands provided to heirs of a marri- 
age go to the eldeſt ſon ; but ſums of 
money to all the children equally. 111 

19. If a ſum is divided among three chil- 
dren naſcituri, and there happen to be 
more, have the reſt a proportion. 

20, Where the husband is not capable to 
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make good the proviſions to wife and 
children, may the wife retain her por- 
tion ; and are ſuch proviſions liable to 

challenge on the act 162t, 

21. Private covenants derogating from 
the terms of a contract of marriage, 
void, as contra fidem tabularum. 


SecT1oN II. Marriage, and the ſe- 
veral impediments to it, 

2 2, Marriage, what, and how perfected. rt2 

23. Marriage either ſolemn or clandeſ. 
tine; but the public ſolemnity not ne- 
ceſſary to conſtitute it. 

24. How far marriage may be declared 
after the man's death, in order to in- 
title the woman and children to their 
* claims, when marriage is only 
inferred from cohabitation. 

25. The penalties of clandeſtine mar- 
riages impoſed on the parties, celebra- 


tor and witneſſes; are the penalties 
in the acts 1661 and 1698 — exi- 


gible. 

26. Conſent of parties eſſential to mar- 
riage, as likewiſe a competent age: 
how far pupils may marry, Si malitia 
ſuppleat ætatem. I13 

27. A capacity of copulation eſſential to 
marriage. 

28. Conſent of patents, how far neceſſary, 

29. How far conditions, added by pa- 
rents, or third parties, to childrens 
proviſions, annulling or reſtricting 
them, in caſe they marry without 

conſent, are ſuſtained, 

zo. When ſuch clauſes are effectual, they 
muſt be notified to the party in due 
time. I14 

31. How far force or fear annuls mar- 
riage. 

32. Difference in religion no bar to mar- 
riage. 

33. What if the political law annuls mar- 

riage between perſons of certain cha- 
racters; or for want of certain rites 
or formalities, 

34. Miſtake of one perſon for another, 
or in the fortune or quality of the par- 
ty; how far it annuls the marriage, 115 

35. It a man ignorantly marries a wo- 
man with child to another man, is the 
marriage voidahle. 

6. A man's having another woman with 
child to him when he marries, is no 
objection to the marriage. ; 

37. Marriage is void, on account of too 

near propinquity of the parties to 
ons 
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one another, by conſanguinity or af- 
finity. ; 

38. Degrees of propinquity, either In 
the direct or collateral line, by the ci- 
vil law. 116 

39. Who are they that are loco parentum, 
or in mos of parents, | 

40. Kindred by the whole blood or half 
blood. 

41. Affinity, and affinity of affinity. 

42. As to the legality of marriage the 
caſe is the ſame, 3 the relation 
is by unlawful conjunction, or in the 
ſtate of marriage. 117 

43. The diverſity between the civil and 
canon Pu. as to computation of de- 

rees of propinquity. 

i ag 87 degrees, by the 
feudal law of the Lombards. 

45. Prohibition of marriage by the ca- 
non and civil law. 

46. Lev. xviii, our rule as to prohibiti- 
ons of marriage ; how far theſe prohi- 
bitions muſt be ſuppoſed to have been 
enacted before, by a poſitive divine 
law. 118 

47. The rules as to lawfulneſs or unlaw- 
fulneſs of marriage, with reſpe& to 
degrees of conſanguinity or affinity, 
with us. 

48. How far affinity of affinity is an im- 
pediment to marriage. 

49. Marriage, within the forbidden de- 
grees, how far inceſtuous by the law 
of nature; or can be diſpenſed with 
by the Pope, in popiſh countries. 

50. The puniſhment of inceſt by our 
law; how far bona fides of the parties 
ſavesfrom it. 119 

51. Where marriage is null, by reaſon 
of conſanguinity or other impediment, 
how far the bong fides of the parties 
ſupports it, in favour of the legal 
claims of the reſpective parties, or le- 
gitimacy of the children. 


Skerro III. Polygamy, concubi- 
nage, and legitimation of children. 
2. Polygamy in a man not prohibited 
5 by che Moſic law, but is 5 the ori- 
ginal and evangelical law, and ours, 
as it was by the civil law. Precon- 
tract with one, without carnal know- 
ledge, does not invalidate marriage 
with another, | 120 
53. The ſtate of concubinage by the ci- 
vil law ; it is not countenanced by 
our law, tho? there is ſome veſtige of 
it in our old lIaw-books, 


| 


54. Legitimation of children by the ſub- 
ſequent marriage of the parents; it 
only takes place, where the parties 
could lawfully marry at the time of 


55. Marriage between the adulterer and 
adultereſs prohibited: how far the 


be deemed lawful, 

56. If marriage is null by impotency of 
one of the parties, may children pro- 
created of the other be legitimated. 

57. Marriage on death-bed good to in- 
title the ſurvivor and children to their 
1 claims. 

58 


after the death of the child, legitimates 


59. The effect of the king's letters of le- 
gitimation. 
60. If the intereſt of third parties is not 
concerned, may ſuch legitimation ca- 
acitate baſtards to ſucceed to their 
Euful children, or to one another. 


one to diſpoſe of his eſtate on death- 
bed. 


62. Declarators of baſtardy, before what 


court are they competent; who muſt 
be therein cited: what is incumbent 
on the defender to prove. 

63. What is a man, who debauches a 
virtuous woman, liable to, by the Mo- 
ſaic and canon law. 12 

64. How far the proviſions of either of 

. theſe laws take place with us; or is 


damage due to the woman in ſuc 
caſe. 5 


SECTION IV. The reſpective inte- 


reſts of married perſons during the 
marriage. 


65. The natural rights and intereſts com- 
petent to married perſons, in relation 
to one another; the wife's ſubjection 
to the man, how far a conſequence of 


66. The civil intereſts of married per- 
ſons; the jus mariti. 


wife; deeds inter vivos by the wiſe, 
without his conſent, void ; but what 
if he is abſent, or furious. 

68. Perſonal diligence for civil debts is 
not competent againſt the wife; nor 
did her eſcheat fall thereon. 

69. How far the wife liable for crimes; 
is the husband ſubje& to penalties 


impoſed 


children procreated betwixt them may 


ubſequent marriage of the parents, 


61. May letters of legitimation enable 


67. The husband how far curator to his 


PAR. Pact 


conception. 121 


his children. 122 


the fall of man. 124 
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impoſed on her; may letters of law- 


borows be ſerved againſt the wife. 125 


70. Perſonal diligence will proceed a- 
ainſt a wife for performance of facts 
incumbent on her, 

7t. The wife cannot ſue or defend with- 
out concourſe of the husband; what 
if the ſuit is againſt himſelf, 

72. How far is the wife's oath good a- 
gainſt the husband. | 

73. A wife's perſonal bonds, even with 
the husband's conſent, not good. 126 

74. If a wife deſerts the husband, or is 
ſeparated from him, or paſſes herſelf 
for an unmarried perſon, how far her 
bonds good. | 

75. How far a wife's bonds for aliment, 
or furniſhings to the family, affe& the 
husband. | 

76. A wife may validly contra&, or 
grant deeds in relation to her own 
eſtate with conſent of the husband; 
the effect of a wife's judicial ratifica- 
tion of ſuch deed upon oath, 

77. How far is the wife underſtood uon 
valens agere during the coverture; and 
what if her claim lies againſt the hus- 
band. I27 

78. A wife may validly make a teſtament 
without the husband's conſent, 

79. How far the husband's curatory of 
the wife differs from ordinary cura- 
tories, | | 

80. The husband's intereſt has a re- 
troſpe& as to deeds by the wife be 
fore marriage, after proclamation of 
bans. 128 

81. If the wife is willing to adhere to 
contracts entered into without the 
husband's conſent, the other party 
bound to ſtand to them. 

82. The communion of goods between 
man and wife; the man abſolute pro- 
prietor of them during the marriage. 

83. The ſubjects that fall under the 
communion. 129 

84. Bonds, alimentary to the wife, or 
granted with excluſion of the jus ma- 
riti, do not fall under it. 


85. Do the ſums in heritable bonds, tak- 


en up by the wife, or charged for, or 
the price of her lands ſold, fall to the 
husband jure mariti. 

86. The e ge of the wife ex- 
empted from the jus mariti; it cannot 
be renounced during the marriage, 

87. A conditional debt due to the wife, 


and other particulars not carried by 
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the jus mariti. 130 

88. May a wife pledge her parapherna- 
lia for ſecurity of her own, or hus- 
band's debt. | 

89. Sums falling under the jus mariti 
ſometimes ſecured for the wife's liſe- 
rent, on her ſurvivance, 

go. Money lent by a wife preſumed the 
bus it may however ſafely be 
repaid to the wife. 

91. An aliment duly conſtituted to the 
wife by the husband, exempted from 
the jus mariti. | 

92. The husband ſimply liable for ſuch 
debts of the wife as would belong to 
him, jure mariti, were they due to her. 

93. 'The husband not liable to the wife's 
heritable debts, jure mariti. 131 


94. How far the husband liable for Fi 


wife's heritable debts, in caſe he is 
lucratus ; when is he deemed /ucratus. 

95. Donations between man and wife 
revocable; the motives introductive 
of that law. 

96. A donation, how underſtood here. 
Contracts between man and wife equal 
on both ſides; not ſubje to revoca- 
tion. 

97. Tho? the wife judicially ratify do- 
nations to the husband, ſhe may re- 
voke them. How far rights to ſtran- 
gers, by the wife, may be revoked, 132 


98. How far poſt-nuptial contracts o 


marriage, or gratuitous rights by the 
husband to the wife, where ſhe has no 
other proviſion, are reyocable; what 
is the caſe of ſuch right made by the 
wife to the husband, | 

99. Such donations revoked, either ex- 
preſsly or tacitly; how far by con- 
tracting poſterior debts. 

100, Donations implicitly revoked by 
the donee's ſubſequent adultery. 

101. The donee's predeceaſe to the do- 
nor voids the gift by the civil law; 
but does it infer a nullity by our law, 
if the donor die without revoking it. 

102. Revocation of ſuch gift effectual a- 
gainſt ſingular ſucceſſors in the ſub- 
jet. 133 


SECTION V. Diſſolution of marriage 
by death, and the intereſts conſe- 
.. quent thereon, 


103. Diſſolution of marriage by death; 
in ſuch caſe the affinity between the 
ſurvivor and kindred of the deceaſed 
{till remains, 

| de, 
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104. The penalties of ſecond marriages, 
where children of the firſt exiſt; and 
of a woman marrying intra annum luc- 
tus, by the civil law. 

og. If a woman marry after her firſt 
* death, ſo as, by courſe of 
nature, the child ſhe brings forth 
might have been his or the ſecond 
husband's, which of them is preſum- 
ed the father. 

106. The courteſy of Scotland, when 
does it take N the husband in 
poſſeſſion by the courteſy liable to the 
current intereſt of the wife's debts, 


perſonal as well as real. 134 


107. The wife's terce is not due, if ſhe 
has a proviſion of liferent out of lands; 
does ſhe forfeit it by elopement. 

108. On diſſolution of the marriage by 
the wife's death, the husband — 32 64 
er liable to het debts, to which he was 
only ſubje& jure mariti; how far ar- 
reſtment, or denunciation during the 
marriage, affects him thereafter. 

199. The jus relictæ, its nature; how far 
affectable by deeds on death-bed of the 


husband, 135 


110. What ſubjects fall under the jus relite. 

111. Forisfamiliation of children, what; 
how the proportion of the jus relictæ re- 
culated. | 

112. How far the wife's ſhare is excluſive 


of heirſhip-moveable, on her prede- 


ceaſe or ſurvivance. 

112. What debts of the husband are de- 
Jute, on computing the wife's ſhare 
in the communion. | 

114. On the husband's predeceaſe, how 
tar the husband's creditors can affect 


the goods in communion, 136 


115. On the wife's predeceaſe, how far 
the husband's debts, or her own, can 
affect her ſhare, | 

116. The wife intitled to be relieved of 
all family-accounts ; the aliment of 
the family till next term; and of the 
expence of a poſthumous child-birth, 

117. What is the caſe on diſſolution of 
the marriage within year and day, 
without a living child. 

118. If the wife continued, in ſuch caſe, 
to poſſeſs her liferent · lands, is ſhe liable 
for bygones. 

119. May the wife, in ſuch event, poſſeſs 
her liferent till the tocher is refunded; 


why the day added to the year. 137 


120. Can any other evidence be brought 
of the chi!d's having life, than its be- 
ing heard cry, 


121. The portion returns to the giver, 
and ſubjects diſponed in the contract 
of marriage to the diſponer, How far 
deeds in relation to third parties ſubſiſt. 

122. Preſents to the new married couple, 
by their friends, are not to be re- 
turned, | 

123. This proviſion of law may be pre- 
vented by a clauſe in the contract ex- 
cluding it; how far particular provi- 
ſons to the wife bar her from the 
jus relifie. | 

124. IF the wife is provided to a ſhare 
of the houſhold furniture, has ſhe a 
right of property therein. 138 

125. Where the communion of goods, 
Sc. are excluded, has the husband 
right to the profits of the wife's ſub- 
jects during the marriage. 


Sr VI. Divorce; and ſeparati- 
on à menſa et thoro. 


126. Diſſolution of marriage by adulte- 
17 who judges to it; the effect of 
the ſame: may the perſon guilty 
marry gui. OS”, 

127. Diſſolution of Marriage on malici- 
ous deſertion of one of the parties. 139 

128, How far adultery, on the part o 
the purſuer, a good defence againſt 
divorce, | 

129. What if the purſuer, after know- 
ledge of the adultery, admitted the of- 
fender to conjugal embraces, 


139. The. crimen lenocinii, what; it is 


not inferred by ſubſequent reconcili- 
ation with the wife after her adultery. 

131. Divorce upon deſertion. What if 

the wife, upon a falſe rumour of his 
death, marry in the mean time. 

132. What if one of the parties obſti- 
nately refuſes the other the rights of 
the marriage-bed. | 

23+ Divorces bona gratia, or upon other 
Ten than adultery, or malicious 

eſertion, take no place with us; how 
far did they obtain among the Jews, 


I 


and Romans. PW 


134. The effects of a divorce, as to civil 
rights of the parties. 

135. A woman divorced for adultery, 
marrying or cohabiting with the adul- 
terer, diſabled to alienate her heritage. 

136. No divorce à vincula matrimonii al- 
lowed for adultery, by the canon law. 

137. Separation from bed and board, and 
a ſeparate alimony to the wife, on her 
husband's cruelty. — 

138. The 
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138. The effect of a decree of declara- 
tor of nullity of marriage; commiſſars 


of Edinburgh competent only to it. 141 


OBSERVATIONS on the Law of 
England. 


1. All private covenants or under-hand 
agreements, gee” winged to the mar- 
riage articles, void. 

2. The effect of ſpouſals de preſenti, in 
order to intitle the wife to a dower, 
and the iſſue to inherit; what if after 
ſuch ſpouſals the woman ſolemnly mar- 
ried another man. 

3. Contracts of marriage in fuluro; action 
competent thereon for damages; but 
* bringing it a Releaſe of the action 
or performance. 

4. The age of conſent to marriage; what 
if marriage is ſolemnized between par- 
ties within that age. | 

5. The marriage ir, lunatics how far ef- 
fectual; the marriage of idiots good; 
but a marriage by dureſs void. 

6. Conſent of parents regularly not re- 
quiſite to n but is to the mar- 
rying a woman: child, poſſeſſed of lands 
or goods, within the age of 16 years. 

7. What if ſuch woman-child, above the 
age of 12, and within that of 16, con- 
ſent to marry the raviſher. 

8. The effect of a promiſe of marriage 
not performed, 

9. Brocage-bonds, for procuring to one 
the marriage of a woman of fortune, 
void, Le 

10. Money or bond given for it to a pa- 


rent or guardian, toconſent to the mar- 


riage, not allowed, | 

11. What if a portion be given by one 
to his daughter, on condition ſhe marry 

with — 25 of certain friends. 

12. Is the reſtriction of a portion, in caſe 
of the party's marrying without ſuch 
conſent, good. 

13. Conditions againſt marrying, general. 
ly, void. 


14. A ſettlement after marriage good. 144 


15. If one covenants to give his wife a 
certain ſum, and dies inteſtate, is ſhe 
intitled to it, and her ſhare in the diſ- 
tribution likewiſe. 

16. If a condition precedent is not per- 
formed, the portion not due. 

17. The caſe of a bond given by a man 
to a woman for a certain ſum, in caſe 


he did not marry her, 


142 


143 
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18. 'The rule, as to marriage within the 
forbidden degrees, Lev. xviii. The di- 
verſity between the law of England 
and that of Scotland in the application 
of this rule. 

19. Marriage within the forbidden de- 
= not void, but voidable only by 

ivorce: What if divorce is not ob- 
tained, | 1 

20. The computation of degrees is ac- 
cording to the civil, and Levitical laws, 

21. Whar if a man of 11 years of age, 
and a woman of 16 marry, 

22, No ſuit competent after the wife's 
death for baſtardiſing the children, 
23. The caſe of diſſenters marrying, ac- 

cording to their own form, 

24. The penalties of irregular marriages. 

25. Such marriages, by a clergyman of 
the church of England, _ 

26, How far marriages by Mendug mi- 
niſters, or in reputation, among Quak- 
ers, Fc. good: how the lawfulneſs of 
them is triable. 

27. Deeds or contracts by an intended 
wife, how far good. 146 

28. Tis a conſequence of marriage, that 
the husband and wife are accounted 
one perſon in law; the ſignal effects 
of this. 

29+ The husband has action of damages 
againſt perſons guilty of adultery with 
his wife; ſhe cannot contract without 
his conſent. 

30+ How far a man liable for aliment and 
furniture to his wife and family taken 
on by her. 

31. A wife intitled to a ſeparate mainte- 
nance on account of the husband's 
cruelty, 

32. The husband has a free-hold in his 
wife's eſtate; what leaſes may he 
grant of the ſame; how far gains he a 
real chattel belonging to the wife. 

33, A man has an abſolute gift of all the 
chattels perſonal in the wife's poſſeſ- 
lion in her own right. 

34. How far choſes in action, or obliga- 
tions, accrue to the husband. 

35. An uſurious bond taken by the wife 
void ; but cannot ſubject the husband 

to any other 3 
36. The wife regularly can neither ſue 

nor defend without the husband's con- 

currence: the caſe of the cuſtom of 


London. 148 


37. How far treſpaſſes or crimes com- 
mitted by the wife affect the husband. 


38. Js 


147 
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38. Is the wife excuſable, in committ- 
ing crimes in company with the huſ- 
band, 

39. How far action lyes againſt the huſ- 
band or wife, for the wife's debt dur- 
ing the marriage. 

40. Upon the wife's death, the husband 
not liable for her debt. 

41. Other grounds for annulling mar- 
riage: if a married man induce aſingle 
woman to marry him, he is liable to 
her in damages, by an action upon 
the caſe. 

Nor x. The nature of actions upon the 


caſe. 149 


2. The effect of a divorce for adultery, 
or on account of the husband's cruel- 
ty: the dower forfeited by the wife's 
elopement. | 

43. How far the wife's child, after di- 
vorce, preſumed the husband's. 
44. A child born after the husband's 

death, within nine months and ten 
days, preſumed his. 
45. 1 a divorce à vinculo matrimonii, the 
caſe is held as if no marriage had in- 


terveened. 150 


46, When may a ſentence of divorce be 
given, or reverſed, 

47. The courteſy of England; the caſe 
of the wife's land ſown before her 
death, where the courteſy obtains not. 

48. The husband's intereſt in chattels 
real, and theſe of a mixt nature; and 
of things in action belonging to the 
wife, 

49. The wife's intereſts, if ſhe ſurvive 
her husband. | 

50, Baſtardy either general or ſpecial; 
a baſtard eignee, who; ſuch perſon 


cannot be baſtardiſed after his death. 151 


51. By the law of England no legitima- 
tion of children by the ſubſequent 
marriage of the parents; but ſuch le- 
gitimated by the laws of the church. 

52. If the ſon born after marriage, called 
mulier, does not enter upon his elder 
brother born before marriage; and he 
dies leaſed, leaving a fon, the mulier, 
or his iſſue, has no remedy. 

53. What if the baſtard eignee die ſeaſ- 
ed, leaving a child in the womb, and 


the mulier enter before the birth. 152 


54. If a' man's wife become pregnant, 
when heis in England, or within the 
four ſeas, or brings forth a child im- 
mediately after her marriage, the huſ- 
band muſt own the child, 
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Obligations between parents and 
children. 


t. Parental Power in the ſtate of nature, 
and by the civil law, moſt extenſive, . 
but now much limited ; how far ceco- 
nomical government extends at pre- 
ſent. 

2. The parental authority during the 
minority of the children; the yas 
tutor and curator to them, or their 
adminiſtrator in law ; how differs he 
from ordinary tutors and curators. 153 

3. Can the children chuſe other cura- 
tors. 

4. Deeds done by minors without ther 
father's conſent, void; he cannot be 
auctor in rem ſuam; he is not liable for 
omiſſions; 

5. How far more bonds of proviſion to 
children underſtood, the one in fatis- 
tisfaction of the other; are they ef- 
fectual againſt creditors, or good with - 
out delivery. 

6. Rights granted to children by their 

father, conſttued in ſatisfaction of 
their proviſions in his contract of mar- 
riage. 

7. Bonds of proviſion not preſumed de- 
livered at the date; but if delivered, 
not revocable. 

8. How far marriage is an emancipati- 
on of the children. . © oo... 

9. The grandfather not adminiſtrator 
in law to his grand-children. I 

Io, If the father ſuffer the children to 
manage by themſelves, is it an eman- 


W 

11. What if the father is incapable to 
authoriſe his children that are mi- 
nors. 

12. The children, tho' deemed by mar- 
riage emancipated to certain effects; 
yet, as to the legitim, ſtill in family. 

13. The duty of parents to mantain and 
educate their children. 

14. In the caſe of aliment, is the offer 
to receive the party into family ſuffi- 
cient. 

15. The immediate parents liable, in 
the firſt place, for the childrens ali- 
ment; how far is the mother ſubject- 
ed during the marriage. 

16. How far are the heirs of the pa- 
rents, liable to maintain the children, 
barred from the ſucceſſion. 156 

17. Parents 


154 
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17. Parents not bound to conſtitute por- 
tions to their daughters, or to look 
out for husbands to them,” with us, 
tho? by the civil law they were. 

18, Natural children intitled to aliment 
from their parents equally. 

19. What if the man denies, on oath, 
that he is the father, or proves that 
the woman was a proſtitute. 

20. Children, if able, liable to maintain 
their parents reduced to poverty. 


A D1cxes810N touching the aliment 
of other perſons, beſides parents and 
children; and erection of pariſh: 
{chools. 


1. What perſons intitled to an aliment, 
are conſidered in this digreſſion. 157 

2. The ſuperior, during the ward for- 
merly, and the liferenter of lands, 
how far obliged to maintain the heir. 

3. Infants expoled, how to be » { 27a 
among the Romans reputed free- 
born. 

4. The royal hoſpital for infants expoſed, 
or deſerted by their parents. 

5. They who are bound to maintain 

erlons, muſt likewiſe reſtrain them 
from doing hurt. | 158 

6. How far brothers and ſiſters obliged 
to maintain one another. 

7. In what cafes the wife intitled to a 
ſeparate aliment. 

g. How ſar the debtor, by the act of 
grace, intitled to aliment from his cre- 
ditor who incarcerates him. 

9. What priſoners not intitled to the act 
of grace. | 

10. How far the priſoner bound to diſ- 
pone to the creditor, on getting the be- 
nefit of the act. 

11. Can one, ſet at liberty on this act, 
be impriſoned anew ſummarily. 


12. Sometimes an aliment competent to a 
purſuer from a defender. 159 


17. Action of aliment can only be before 
the court of ſeſſion. 

14. Are alimentary funds arreſtable for 
pa or current maintenance; how far 
ees or penſions arreſtable. 

i5- Aliments allotted to purſuers from 
the defenders, during a dependence, 
ſubject to arreſtments. 

16. Public ſchools, for the education of 
youth, ought to be erected in every 
pariſh, 8 

17. By whom, and at whoſe expence 
the ſchool to be built, and rhe ſalar y 
Vor. III. 
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provided; is the ſchoolmaſter remov- 
able at pleaſure. 7. 00 

18. Charity ſchools, how far inconveni- 
ent to husbandry. 

19. Poor children allowed to be received 
into ſervice for a limited term, in or- 
der to their being maintained and edu- 


cated. 
20. What power have the maintainers 
over ſuch ſervants. 161 


21. Remedies introduced to prevent the 
growth of popery, and ſeduction of 
youth to popery in their education. 


OBSERVATIONS on the law of 
England. e 


1. One within the age of 21 years, call - 
ed infant; a father guardian to ſuch 
in perſonal rights, and may appoint 

uardians to them. 

2. ow far a father or mother, by com- 
mon law, guardian in ſoccage to their 
infant children. 

3- The child's living ſeparately, after the 
age of 14 years, ſufficient to liberate 
him from the father's power. 162 

4. Parents bound to maintain their chil- 
dren, and the children their parents, 
by a ſpecial ſtature. 

5. Tapes people to be ſupported at 
the charge of the city, town, or pa- 
riſh, where they have obtained a | 

al ſettlement; the ways of gaining 
ſuch ſettlement. | F 

6. How poor people are to be taken care 
of by the n or town. 

7. Children, having funds, are to be main- 
tained out of the intereſt thereof. 163 

8. The caſe of proviſions payable to chil- 
dren at a certain age, or at a certain 
time, without mention of intereſt. 

9. What if portions are payable to chil- 
dren at a certain age, and they die 
before ſuch age. 

10. The buſineſs of overſeers for the 
poor, and church wardens as to 
providing for the poor, and ſetting 
them ro work, and making poors 
rates. | 

11. The method of providing for baſtard 
children, 
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Obligations between tutors or cu- 
rators, and pupils or minors ; 
where of interdictions and inhi- 
bitions. 
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SzcTion I. Tutory. 


1. Tutors and curators ſupply the place 
of parents to the minors; tutors why 
ſo called; who are they; when does 
pupillarity determine. 164 

2. The father only can name tutors to his 
children. 

3. The caſe of overſeers to the tutors 
appointed by the father. 

4. Failing tutors hominate, tutors of law 
take place ; and in default of thoſe, a 
tyrory dative muſt be given by the 

ing. 

5. Tutors pos en neither find cau- 
tion, nor make oath de fideli ; what if 
they abſtain for a time, 165 

6. The extent of the privilege a father 
has, by the act 1696, to name tutors 
and curators. | 

7. One may, in his diſpoſition of certain 
ſubjects, appoint managers to the dil- 


onee. 

8. The tutor of law, who; of what age 
muſt he be; and how is he ſerved. 
9. In the tutory to an idiot, or furious 
perſon, the next agnat is preferable, 
tho? another be created tutor in the 

mean time. 

10. The requiſites in the ſervice of ſuch 
tutory ; may deeds be reduced on fu- 
rioſity or idiocy, tho? there be no ſer- 
vice. 

11, Who may be ſerved with ſuch tu- 
tory; and what if no agnat fit for the 
office is found by the inqueſt to the 
ſervice. 166 

12. Who neareſt agnat that may ſerve tu- 
tor of law, or tutor to an idiot. 

13. What if the next agnat is minor at 
the time of ſuch ſervice; may he be 
admitted when he comes of age. 


14. The powers of a tutor to an idiot, 


c. 

15. If the tutor of law do not claim the 
office, there is place for a tutor dative 
from the barons of exchequer; the ſo- 
lemnities in granting ſuch tutory; what 
is incumbent on him at his entry. 167 

16. A perſon may renounce. or decline 
a tutory ; but if he once accept, he 
cannot afterwards abdicate it. The 
caſe of one named tutor and curator, 
on the ſtatute 1696, as to that point. 

17. How far women, perſons at the horn, 
papiſts, Jews or Pagans,capable of the 
office of tutory. 


18. All may be tutors that are not pro- 


Par. Pact 
hibited; of what age ought a tutor to 
be. 168 

19. Pro- tutors, or pro-curators, who, and 
how far liable. 

20. Tutors may act by themſelves, or 
name factors; what if the office be 
=_ to more, and ſome accept not, or 

il. 

21. Does the tutory fall by the failing 
of a Quorum, or a fine quo non. 

22. Actings without 2 of the Quo- 
rum, or fine quo non, void. 

23- Tutors muſt make up inventaries of 
the pupils effects; nor can it be diſ- 
penſed with in the nomination. 

24. The penalty of not making up in- 
ventaries. 

25. The nature of ſuch inventaries, and 
the method of expediting them. 169 

26. If the tutor does not make up inven- 
taries, howishe brought to an account; 
is an oath in litem competent, as it was 
by the civil law, 

27. How is the tutor to adminiſter 
what if he proſecute groundleſs ac- 
tions. 

28. To whom is the cuſtody of the pu- 
pil to be committed. 

29. A tutor's power in the manage- 
ment of the pupil's eſtate : in caſes 

ol neceſſity, the court of ſeſſion autho- 
riſe a minor in any particular act, in 
abſence of his tutor or curator, 

30. How does the tutory determine; a 
woman falls from the office by her 
marriage; does it by her fornication. 170 

31. If a tutor is negligent in his own af. 
fairs, is it ground to remove him from 
the tutory. 

32. The office ends by the tutor's be- 
coming civilly dead, popiſh, or other- 
wiſe incapable. 

33. One named tutor and curator may 
officiate as tutor, and decline the cu- 
ratory. 

34- Removal of the tutor as ſuſpect; can 
a tutor oblige his co-tutors to find cau- 
tion to warrant him with reſpect to 
their actings. 17 

35. The direct action of tutory. 

36. How far a tutor may employ the 
pupil's money in buying lands, or in 
hazardous adventures. 

37. Is the tutor anſwerable for the debts 
due to the pupil, in caſe of the debt- 

or's inſolvency. 

38. How far tutors are liable in ſolidum; 

have 
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have they the benefit of diviſion or 
diſcuſſion. I72 

39. Rights acquired by the tutor, in re- 
lation to the pupiPs eſtate, accrue to 
the pu il. 

40. The defence of intus babet againſt the 
tutor or his aſſigney, when compe- 
tent, and how removed. 

41+ The contrary action of tutory, what 
does it import. 

42. The preſcription of theſe actions; 
how does it differ from other ſhort 
preſcriptions. 173 

43+ After the preſcription is run, can a 
tutor be conveened tangqitam quilibet for 
clear intromiſſions. 

44+ Is the defence of intus habet good a- 
gainſt the tutor, after the tutor-ac- 
counts are preſcribed. 

45. Has the tutor any action for debts 
acquired during the office, after the 
preſcription of the accounts, 

46. Is the tutor liable after determinati- 
on of the office on decrees obtained a- 
gainſt him as tutor; how far his oath 
good againſt the pupil. 174 


SzcTron II. Curatory. 


47- The office of curatory; perſonal ex- 
ecution may go againſt minors, but 
not againſt pupils. 

48: The difference between a curator 
and tutor, as to the method of acting; 
tutor datur perſons, curator rei. 

49+ They difter likewiſe as to their con- 
ſtitution; how are curators elected; 
what incumbent upon them at their 
entry; they cannot reſign at pleaſure; 
curators may be ſuch paſſive, when not 
active. | : 

50. Are minors bound to chuſe cura- 
tors; a tutor or Curator either ad liles, 
or tam ad lites quam ad negotia. 175 

51. The caſe of a decree in abſence a- 
gainſt a minor or pupil that have no 
rutors or Curators. 

52. How far a minor can alienate his he- 
ritage without authority of the lords 
of ſeſſion. | 85 

53. An action before the lords for inter- 
poſing their authority to ſuch aliena- 
tion, ſuſtained. 

54. How far a minor can alter the ſettle- 
ment of his eſtate. | 176 

55. The duty of curators; they are li- 
able for al omiſſions and intromiſſi- 
ons; what if the minor obſtry& the 
curator in the adminiſtration, 
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56. Deeds by a minor, having Cutators 
without their conſent, are void. 

57. A curator cannot be aufor in rem 

58. A minor may marry without conſent 
of curators; how far proviſions made 
by him in a contract of marriage good 
againſt reduction upon minority and 
leſion. | 

59. A minor may better his condition; 
or make a teſtament without conſent 
of his curators, 177 

60. In order to a curator's action againſt 
the minor, there muſt be a curator ad 
lites appointed. 

61. Curatory expires by the minor's 
death or majority; and by the mar- 
riage of a woman- minor; if the huſ- 
band is likewiſe minor, can he autho- 
riſe her. 

62. How does the curatory expire on the 
part of the curator; on what ground 
can he liberate himſelf of the office. 

63. What if a curator fine quo non, or a 
Quorum fail, and the minor continues 
to act with conſent of the reſt. 178 

64. A woman falls from a curatory by 
er | 

65. What if the curators were choſen be- 
fore expiration of the pupillarity. 

66. The liree and contrary actions of 
curatory, the ſame as thoſe relating 
to tutory. 

67. Can a minor refuſe the curators nam- 
ed by his father, and chuſe others. 
68. Is a curator bound to leave intereſts 

ſtocked out in a principal ſum. 

69. A curator continuing in the office 
after the party's majority, only liable 
tanquam quilibet. 


| 70. Are rights granted by one, ſoon after 


his Wy majority, to his former 
curator, before clearing the accounts, 
preſumed fraudulent. 


Section III. Curatores bonorum in 
place of tutors, 


71. A curator benorum or factor, purſuant 
to the act of ſederunt 1730, in place 
of a tutor; it extends not to minors 

aſt pupillarity. 17 

7 This ac 6 OY to perſons out of F 
the kingdom, or others incapable ; ir 
4s in imitation of the curator bonorum 
in the civil law, 

73. How is ſuch factor exonerated ; he 
is intitled to a ſalary. 


SECTION 
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StcTION IV. The privilege of reſ- 
titution of minors in integrum. 

74. Reſtitution of minors on minority 
and leſion, within what time compe- 
tent; and what muſt be done to ſave 
it. A parliamentary revocation uſed 
as to the king, of old with us, 180 

75. The action once intented becomes 

erpetual ; competent to furious per- 
* within four years after their con- 
valeſcence. | 

76. The party may either uſe this privi- 
lege; or inſiſt againſt his tutors or cu- 
rators, 

77. The leſion muſt be enorm, and ſuch 
as is not accidental, or in the ordinary 
courſe of buſineſs. 181 

78. What if a minor is leſed in the exer- 
ciſe of the employment, or buſineſs, 
which he profeſſes. 

79. Reſtitution is granted againſt the 
moſt ſolemn deeds, as a contract of 
marriage, but not againſt marriage, 

80. It is granted, tho? the other party 
uſed no fraud; what if the minor af- 

_ firmed himſelf to be major. 

91. Can a minor's fraudulently inducing 
one to believe him to be major, be 
proved by witneſſes. 

82. A ratification of the deed upon oath 
does not exclude reſtitution ; tho? of 
old, and by the civil law it did. 182 

83. Leſion is preſumed in bills or bonds 
of borrowed money; how far a minor 
reſtored in bargains of ſale, 

84. Is a minor reſtored * payment 
of debt made to him, if the diſcharge 
is ſigned by him and his curators. 

85. What if the debt is not contained in 
the inventaries; or if the payment was 
made to the tutor after expiration of 
the pupillarity. | 

36. How far a curator continuing in the 
adminiſtration, after the office is ex- 
pired, is liable. 183 

87. Can a minor be reſtored againſt pay- 
ment of debts, owing by him, liable to 
challenge. 

88. Where the deeds are intrinſically 
null, no need of reſtitution, 

89. How far minors reſtored againſt de- 
crees in foro; if they are reſtored, the 
other party reponed likewiſe as to 
articles challenged by the minor. 

90. Reſtitution is refuſed, if the minor 
has ratified or homologated the deeds 
after attaining majority ; how is ſuch 
homologation inferred, 
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91. Minors not reſtored againſt damages 
ſuſtained by their fraud or crimes. 184 

92. How far is one minor reſtored a- 
gainſt another minor. 

93- Minors not eaſily reſtored againſt 
tranſactions or decrees-arbitral. 

4. When a minor is reſtored, how far 
is the other party like wiſe. | 

5. How far minors reſtored againſt ſin- 
gular ſucceſſors, by the civil law or 
ours, "7 13808 

96. The privilege of reſtitution, how far 
competent to the minor's heir, whe- 
ther major or minor, and in what time, 

97. How far does the benefit of the mi- 
nor's reſtitution accrue to his cauti- 
oner. 

98. Does the minor's privilege enure 
to ſingular ſucceſſors in the ſubject. 186 

99. How far is the privilege communi- 
cable to thoſe having a joint intereſt. 

100. Are the creditors of a minor intitl- 
ed to his privilege. 

rot. Minors regularly not reſtored a- 
gainſt preſcription ; but the tutors or 
curators liable to indemnify them. 

102. How far legal reverſions, or tem- 
porary conventional reverſions run a- 
gainſt minors; are they reſtored againſt 
the ſame where they run. 187 

103. Minors obtaining diſpenſation as to 

their age, not reſtored with reſpect to 
their actings thereafter; ſuch diſpen- 
ſation of old granted by our kings. 

104, Corporations not intitled as minors 
to reſtitution againſt deeds done by 
their adminiſtrators, 

105. How far relief granted to royal bo- 
rows 1 their magiſtrates, if mo- 
ney is borrowed without a previous 
act of the rown-council, or miſapplied. 

106. The prorogation of the legal of ad- 
judications in the caſe of minors; is 
it competent to idiots or madmen dur- 
ing their continuance in that ſtate, 188 


SecTIon V. The privilege, Minor 
non tenetur placitare ſuper hereditate 
paterna. 

107. The privilege, Minor nou lenelur 
placitare ſuper hereditate paterna. 

108. It takes place againſt another mi- 
nor. i 

109. What underſtood by hereditas pater- 
na in this caſe. 189 


110. How far infeftment in the prede- 


ceſſor's perſon, or in the perſon of the 
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heir, neceſſary to intitle the heir to 
the privilege. 

111. It is no good defence againſt the 
reli claiming her terce. 

112. What if the anceſtor's author was 
not inſeft; or the anceſtor had diſpon- 
ed the eſtate to another not infeft. 

113. It will not defend a ſuperior mi- 
nor, in whoſe predeceſſor's hands the 
fee was, againſt recciving the heir. 

114. How far this privilege will defend 
the minor a actions of improba- 
tion; or againſt reductions upon feu- 
dal delinquencies; or againſt actions 


of moleſtation. 190 


115. Are reductions on the head of the 
predeceſſor's force or fraud, or on the 
purſuer's minority and leſion, compe- 
tent againſt a minor. 

116. Will the poſſeſſion of a liferenter or 
adjudger of the predeceſſor's eſtate 
found this privilege; how long pol- 

| ſeſſion of the predeceſſor is neceſſary. 

117. Is the privilege ＋ to defend a 
major liferenter of the ſubject. 


SecT10Nn VI. Interdictions. 
118. Curators given to prodigals, by the 
civil law, in the ſame manner as to 
madmen: how far may a 2 be 
ſerved with a brieve of furioſity by 


our law. " 291 
119. Doubted, if ever a prodigal was thus | 


ſerved with us; interdictions are the 
ordinary remedies. 


120. Interdiction, what; it ſecures the 


| eſtate to the heir. 

121. It is either judicial or voluntary: a 
judicial one how obtained; *tis ſeldom 
now uſed; but when impoled *tis not 
eaſily removed. | 

122. Voluntary or extrajudicial interdic- 
tions, What; if obtained on a falſe 


ground may be eaſily ſet aſide. 192 


123. What if ſuch interdiction is granted 
or ſecuring a third party's intereſt in 
the eſtate, | 
124. Letters of publication muſt be duly 
feryel on bonds or ſentences of inter- 
dition, and regiſtred. 
125. In what juriſdiction muſt theſe let- 


ters be ſerved, or where regiſtred; 


they need not be ſerved againſt the 

party interdicted. | 
126. The effect of an interdiction oy 

publiſhed ; it extends only to lands 


and heritage. 193 


12 7. What execution competent for debts 


Vol. III. 


* 


| 


| 


; 


contraſted, thoꝰ without the interdic- 
tot's conſent. | 


128, How far the heir liable for ſuch. 


debts. | 

129. At whoſe inſtance may reduction of 
deeds, upon the head of interdiction, 
be inſiſted in. 

130. How far onerous deeds, without 
conſent of the interdictors, ſuſtained. 

131, In what reſpe& do interdictors and 
curators differ: gratuitous deeds, with 
conſent of the interdictors, how far 


good 194 


132. The various methods whereby in- 
terdictions may be removed; or be- 
come ineffectual. 


SECTION VII. Inhibitions. 


133. Inhibitions a kind of interdictions; 
and the ſolemnities of publication and 
regiſtration the ſame in both. 

134. Upon what grounds or obligations 
may an inhibition proceed; if execut- 
ed without cauſe, it may be ſtopt; the 
effect of an inhibition at the inſtance 
of an heir of proviſion. 

135. Inhibition how far competent upon 


a conditional obligation. 195 


136. The execution, publication and re: 
giſtration of inhibitions ; they need 
not be publiſhed at the market-croſs 
of the head-burgh of the ſhire where 
the lands lie. 

137. Inhibitions affect not only the debt- 

or's heritage at the time, but likewiſe 


what he ſhall thereafter acquire. 196 


138. They ſtrike againſt all ſubſequent 
deeds onerous or gratuitous; unleſs 
the party was under a prior obligatl- 
on to grant them. | 


| 139. An inhibiter may reduce on his in- 


hibition ; but cannot obtain poſſeſſion 
till he adjudge. 

140. Inhibition is perſonal as to the debt- 
or, and cannot affect deeds granted 
by his heir; it takes place after pub- 
lication before regiſtration, if it is 
thereafter duly regiſtred. 

141. Inhibition ſecures the debt and 
whole diligence that ſhall be uſed 
thereon; and the inhibiter will have 
the benefit of an expired legal againſt 


| a ſubſequent purchaſer. 197 
| 142. An inhibiter can neither be preju- 


_ diced nor profited by ſubſequent con- 
tractings, but draws as it they were 
not in the field, 


| 143. How does an inhibition preſcribe, 
= or 
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or is ſaved from preſcription ; 
not prejudiced by recognition, 

144. Inhibition commences to preſcribe, 
only from ſuch time as the deed in 
contravention becomes public. 198 

145. How do inhibitions affect wadſets, 
belonging to the debtor. 

146. Is the creditor, whole debt is re- 
duced on the inhibition, intitled to an 
aſſignment, on payment of the inhibi- 
ter's debt; and what if more perſons 
have acquired rights after the inhibi- 
tion. 

147. The rule in competitions is, that 
as the inhibiter cannot be prejudiced, 
ſo he cannot be profited by ſubſe- 
quent debts, The caſe illuſtrated by 
an example, 

148. The rule of preference among dif- 
ferent infeftments of annualrent grant- 
ed after an inhibition, and adjudicati- 
ons led upon perſonal debts, likewiſe 
poſterior to it. 199 


OBSERVATIONS on the Law of 
England. 


1. Perſons within 21 years of age are 

. called Infants, and in computing mi- 

nority no fractions of a day, 200 

2. An infant cannot allen his lands or goods; 
but liable for furniſhings towards his 
maintenance and education ; bound to 

all the conditions annexed to the deed, 
'whereof he takes the benefit. 

3. An infant may purchaſe; but at full 

age may wave the purchaſe at plea- 
ſure. 

4. Extrajudicial deeds of an infant either 
void, or voidable only; acts in a court 
of record regularly bind him, and 
can only be reverſed during his in- 
fancy. | 

5. The privilege of infancy perſonal, as 
to deeds only voidable; *tis otherwiſe 
in deeds void. 

6. Neither privies in eſtate, nor privies 
in law, can take advantage of the par- 
ty's infancy. 201 

7. Any tacit conſent by an infant, when 
he comes of age, will ſupport the 
deeds done in his infancy. 

8. If an infant, together with a 17 
enter into an obligation, it is binding 
on the ſtranger for the whole. 

9. Infants have divers ages to different 
purpoſes; but none can alienate their 
heritage till they arrive at 21 years 
of age. 


it is 
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10, Of old, in ward-fees, the lord had 
the wardſhip of the perſon of the heir ; 
unleſs he ſucceeded as heir to his mo- 
ther, in which caſe the child was in 
the cuſtody of his father. 202 

11. In ſoccage or burgage lands, the 
guardianſhip of an infant-heir, till he 
is 14 years of age, belongs to his re- 
lation that cannot ſucceed. 

12. Such guardian accountable to the 
infant when he comes of 14 years of 
age. 


13. If the next friend is under diſability, 


the following one ſhall be guardian. 

14. The guardian ſhall not forfeit his in- 
tereſt by outlawry, or attainder of 
treaſon, or felony; the infant himſelf 
preſents to a church; the mother, 
tho' taking a husband, remains guar- 
dian. : Is 

15. The father, atute, may appoint 

8 to his infant A, till 
they are 21 years of age. 203 

16. No perſon ſubject to guardians after 
14 years of age, except to thoſe nam- 
ed by the father. 

17. An infant may ſue by the next 
friend, but muſt always defend by 
guardian. 

18. If the infant otherwiſe has no guar- 
dian, the chancellor in the right of 
the king appoints one to him. 

19. If a guardian of any kind malverſe, 
the court of chancery may remove 
him, or enjoin him to find ſecurity. 

20. If the infant cannot make an eleQi- 
on, his next of blood who cannot in- 
herit ſhall be his guardian. 

21. Ihe caſe of a guardian acquiring 
debts due by the infant, or purchal- 
ing land with the infant's money, 204 

22. A guardian de /on tort, accountable 
as a true 'guardian. 

23. The caſe of a receiver appointed by 
the guardian. | | 

24. How ſhall an infant be ſued. 

25. An infant, who is a mercer, not 
bound to pay a bond for goods bought 
by him. 

26. If an infant deceitfully affirm him- 
ſelf to be major, and thereon borrows 
money, and grants his band, not bound 
thereby; but liable for wrongs and 
treſpaſſes vi et armis. 

27. An infant ſelling a term for years, 
and, after he is of full age, receiving 
part of the price, may {till diſagree 
to the bargain, 

28. It 
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28. If an infant, by his guardian, ſuffer 
a common recovery, he cannot avoid 
it by a writ of error; but, if leſed, his 
action for a full recompence lies a- 
gainſt his guardian. 35333 

29. Idiots, or natural fools, in guardian- 
ſhip of the king, who is intitled to the 
rents and profits of their eſtates. 

30. Lunatics likewiſe under the guar- 
dianſhip of the king ; but the mana- 
gers accountable to them or their 

eirs. 

31. The cuſtody of a lunatic ordinarily 
committed to his wife; or to his next. 
of kin, who cannot inherit. 

32. If one found an idiot, upon exami- 
nation before the chancellor, be found 
no idiot, the verdict of the jury is ſet 
alide, 

33. If an idiot, or non compss, commit 
treaſon or felony, he is not charge- 
able; but in caſes of treſpaſſes he is. 206 

34. Any ey. ages may order the con- 
finement of a lunatic or madman, 

35. No laches can be imputed to an in- 
fant z but he is bound by the conditi- 
ons depending upon the original con- 
veyances. 

36. An infant may avoid matters of fact, 
Sc. at his full age, at any time; but 
as to matters of record, and ſtatutes- 
merchant, Sc. he muſt avoid them 
during his infancy. 

7. The plea of age good to an infant, 
againſt all judgments againſt his ance- 
ſtor; and againſt all real actions dur- 
ing his infancy. | 207 

38. If an infant is impleaded of baſtar 
dy, his plea of age is good againſt ſuch 
action. | 

29. Nothing ſimilar in the Jaw of Eng- 
land to interdictions and inhibitions, 
that take place by the law of Scot- 
land. 


n 
Reſtitution. 


1. The obligation to reſtore founded in 
nature, here only treated of, withour 
reſpect to that ariſing from contracts 
or delinquencies. 208 

2. Eſtrays ought to be proclaimed; 
and, if none compear to claim them, 
may be.diſpoſed of by the ſheriff of 
the county; is the owner afterwards 
intitled to the price, 


o 


| 


Pax. Pacz 

3. If the finder conceals ſuch ſtray- 
cattle, is he liable to the pains of 
theft. 209 

4. What is the caſe of other things loſt; 
may the proprietor claim them, or the 
value from the finder, at any time 

within 40 years. 

5. The cale of goods ejected in a ſtorm, 
or periſhing by ſhipwreck ; what is 
underſtood by flotſam, jelſam, and lagan 
what time has the owner to claim the 
property of wreck goods. Againſt 
whom does the law of ſhipwreck take 
place with us. ; 

6. Ships ſtranded are not confiſcated to 
the admiral, or others in the right of 
the crown, tho* no living thing is — 
in them. 210 

7. Wreck. goods are not liable to du- 
ty; but goods out of ſhips ſtranded 

are. 

8. Our law concerning ſhipwreck, not 
innovated by the ſtatute 12 Anne, 
c. 17. but that act extends to Scotland. 
The remedies introduced by it, for 
preſerving ſhips in diſtreſs, and the 
goods in them from being embezzel- 
ed or plundered. 211 

9. T e hid in the ground are eſ- 
cheat to the crown, if no owner claim 
them; but he may do it at any time 
within fourty years; they ought forth- 
with to be proclaimed, and may be diſ- 
poſed of, if none claim them. | 

10. Things taken from thieves, robbers, 
or pirates, ought to be reſtored to the 
right owners : how far ſhips or goods 
of others {cized from enemies in a law- 
ful war ought to be reſtored to the 
owners. The caſe of deodands, 212 

11, How far things bona fide acquired, 
in a fair way of trade, belonging to 
others, or their value, ought to be re- 
{tored to the owners, 


12. A bona fide poſſeſſor of lands is ſecur- 


ed againſt reſtitution of the fruits or 
rents, in the mean time reaped or re- 
ceived, | 213 
13. From what time is the bona fides un- 
derſtood in law to ceaſe. A mala fide 
poſſeſſor is liable for all the fruits or 
rents from the commencement of his 
poſſeſſion. | 
14. A bona file poſſeſſor if a creditor, 
whoſe ſeeming rights of property are 
reduced, mult impute his intromiſſions 
to payment of the debt; but is not li- 
able for any overplus received before 
the 
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the judgment ſetting aſide his rights. 

15. If a bona fide poſſeſſor makes improv- 
ments, he muſt impute the rents and 
fruits towards payment of the expence. 

16. If the bona fide poſſeſſotꝰs title is void 
by a known law, he is accountable 
for all his intromiſſions. 214 

17. Sometimes a bana fide poſſeſſor made 
accountable by a ſubſequent ſtatute. 

19. A bona fide poſſeſſor is not liable to 
reſtore the fruits received, tho? extant 
and not conſumed, as was the caſe 
by the civil law. | 

19. Are civil profits, as the intereſt of 
money unduly received bona fide, li- 
able to reſtitution ; or may they be re- 
tained as fruftus bona fide percepti. 

20. For what fruits is a mala fide poſſeſ- 
ſor liable by the civil law, or ours. 

2'; Where the cauſe of the _— 
ceaſes, the thing ought to be reſtoted; 
hence the conditions, fine cauſa; cauſa 
data non ſecuta, &c. 415 

22. What is the caſe, where things are 
given for an unlawful cauſe ; and the 
turpitude js on the er. of one of the 
parties only ; or in both. 

23. Undue payment erroneouſly made, 
muſt be refunded condictione indebitt. 

24. Is ſuch repayment competent where 
payment was unduly made by error 
of law, as well as error of fact. 

25. In order to this reſtitution, the pay- 
ment muſt not only have been undu- 
ly made, but remain undue ſtill. 216 

26. What if the deht paid was exclud- 
ed by a perpetual exception, 

27. If the debt paid was only barred 


by a me privilege, no reſtitution is 


granted; inſtances of ſuch. 

28. It the bond laboured under a legal 
nullity only, the money paid thereon 
cannot be redemanded ; nor intereſt 
paid on a debt not bearing intereſt. 

29. How far is this ation competent for 

the bygone fruits, or intereſt of things 
unduly received. 217 

30. Is one that knowingly receives what 
is not due, from another that is igno- 
rant, liable for theft. 

31. The caſe of one who gives or deli- 
vers what he knows 1s not due, 

32. How far is one that gets payment 
of a juſt debt, but not from the true 
debtor, liable to reſtore. ; 

33. Repayment is not granted where the 
payment is upon tranſaction; or after 
the party has ſworn, upon a reference 
to his oath, that the debt is due, 218 
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34. One receiving, bona fide, money, or 
bank · notes (tho? ſtolen) for a valuable 
conſideration, not liable in reſtitution. 

35. How far one's entering heir, or con- 
firming executor, ſubjects him by a na- 
tural obligation to the creditors ; or 
one, that recovers on a forthcoming 
what belongs to another, bound to re- 
ſtore, 

36. The obligation upon perſons poſſeſſ 
ing things in common, to divide them ; 
the import of the ſtatute 1695. c. 38. 
as to the diviſion of commonties, 

37. Does that ſtature only concern com- 
mon proptietors, and not likewiſe 
thoſe that have joint commons of pal-- 

ture on the ſame Jands, 219 

38. The Obligation upon co-heits, co-ad- 
Judgers or other common proprietors 
to divide. 

39. The diviſion of lands lying run-rig, 
upon the act 1695. c. 23. 220 

40. Diviſion of other things; the roup, 
or ſet of a ſhip, | 

41. The action of exhibition and delive- 
ry. How is it competent as to the 
Needs of moveables; and as to writ- 

ings out of the granter's hand; or tak- 
en by debtors, in name of their credi- 
tors, undelivered, | 

42. What relevant in an action of exhibi- 
tion and delivery of writings. 

43. How far is it relevant to prove the 
defender's having the writings before 
citation; how fraudulently away put · 
ting is to be proved. | 

44, Is there any action of exhibition and 
delivery, with reſpect to writings in 
the granter's own hand, 221 


OBstRvATIONS on the law 
England. | 


1. Eſtrays forfeited to the king; or lord 
of the manour in his right, unleſs 
claimed within year and day. 

2. Wait-goods likewiſe forfeited to the 
lord of the manour. 

3- Stolen goods, bought in open market, 
belong in property to the buyer. 


4. Wreck, ſhip or goods, belong to the 


king; where a man or living creature 
eſcapes alive out of a ſhip, the ſame 
not adjudged wreck. | 222 

5. Wreck- goods, ſeized by any other than 
thoſe intitled thereto, may be reco- 
vered by the owner at any time. 

6. Treaſure-trove belongs to the king or 
lord of the manour. 80 

7. The 
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7. The caſt: of devdands by the law of 
England. - 


8. The caſe of goods taken by enemies, 
and re-taken by tlie king's ſubjects. 

9. A bons fa poſſeſſdt not liable to meſn 
profits reverved before eviction. 
10. The ſeveral condictions mentioned 
in the foregoing title ſeem to take 
place by the law of England: the caſe 
of a re-entry for a condition broken. 22 

11. Action competent to a patty who er- 
roneouſly pays what is not due, whe- 
ther thro? error of fact or of law. 

12. The fame action lies for oy of 
money given in conſidetation of a bar- 
gain that is not performed. 

13. Money given, where turpitude is on 
both ges is not to be reſtored. 224 

14. Bond given by a man to his kept 
miſtreſs, not deemed turpis contractus; 
but a bond given to a woman as a pe- 
nalty, in caſe he did not marry her, 
not effectual. 

15. One's taking money, or other re- 
ward to help people to their ſtolen 
goods, adjudged felony by ſtatute. 

16. Action of trover and converſion; tro- 
vet either in fa& or jn law. 

17. In what caſes the finder is exonerat- 
ed; if an actual taking is proved, no 
need of a demand of reſtitution, 

18. If one that finds a bank bill, aſſigns 
it over, how far the aſſignee anſwer- 
able. 225 

19. Where a baillee retains goods after 

requeſt, it is a converſion, 

20. 4 what time the bona fide poſſeſ- 
ſor is accountable for the fruits or 
profits. | 

21. Co-parceners, joint tenants, and te- 
nants in common, liable to mutual re- 
lief. 

22. How far heirs, executors and admi- 
niſtrators, an{werable. | 

23. In an action of detinue, the thing ſu- 
ed for muſt be laid in certain, 

24. What is incumbent upon a perſon 
who finds another's goods. 

25. What muſt the plaintiff prove, in or- 
der to recover his goods or chattels. 226 


T IT. E. 
Gift, recompence. 


SecT10n I. Gift. 
7. Remuneration founded in nature, but 
the obligation to it produces no civil 
action. 


You. III. 
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2. Gifts of donations; in what ſenſs a re- 


muneration ſuch; | 


3. Under what reſtraints were gifts by 


the civil law; and how peffe&aed or 
proved by ours. 227 


4. Gifts, how revocable for ingratitude; 


ſuch revoeation not regularly compe- 
tent to the donor's heir, nor againſt 
the donatary's heir, | 

5. How fat a donation of one's effects 
to a ſtranger, When he has no chil- 
dren, is revocable, or falls, upon the 
ſuperveening of children. 

6. Does a revocable ſettlement on a 
ſtranger, by one having no children, 
fall by the ſuperveening of a child, 
tho? not actually revoked. 

7. The donor por liable to warrant a- 
gainſt his own fraud, or future facts 
and deeds. 228 

8. How far the beneficium competentiæ takes 
place with us in favour of a donor. 

9. A donation or gratuitous right is good 
before acceptance by the donatary, 
and only may fall by his rejection of 
it; what if the grantee die before ac- 
ceptance ; the caſe of proviſions to 
children naſcituri in a conttact of mar- 
riage. 

10. How far rights may ſubſiſt in the 
perſon of an idiot, or others who know 
nothing of them, 229 

11. Is an univerſal donation of all one's 
effects good in law; can it prejudice 
the legitim, 

12. Who can gift; can one do it after 

commiſſion of a.crime, if either con- 
demnation, or denunciation upon an 
act of adjournal, follow. 230 

13. Can papiſts make gratuitous deeds, 
conveying or affecting their heritage, 
in prejudice of their heirs. 

14. Remuneratory donations, how far 
revocable for ingratitude, 


15. Acts of charity not revocable upon 


. Leu ; in performing ſuch, we 

di args our duty to God and to the 

ublic. 

i Donations mortis cauſa; how they 
differ from legacies. 

17. A donation /ub modo; how far the bur- 
thens impoſed affect the thing, or are 
only perſonal; are they null thro'ꝰ non- 
performance of the burthens thereto 
annexed. | 231 

18. The charaQteriſtic of donations morlis 
cauſa; how far effectual againſt credi- 
tors, or the granter's heir. 


M m 19. Donas 
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19.. Donations, whether preſumed ab- 
ſolute, or mortis cauſa. 
20. Gift regularly is not preſumed, un- 
leſs ſpecial circumſtances concur to 
. infer it; what if a debtor take rights 
in name of his treditors, 
21. Whether is truſt or gift rather pre- 


ſumed :the caſe of delivery of goods by 


or to a merchant. 


22. Aliment to children, how far pre- 
232 


ſumed to flow ex pietate. 
23. Action not competent againſt majors, 
for aliment furniſhed to them without 


compact. The caſe alters where it is 


furniſhed to minors, idiots, or others 
incapable to contract; in ſome caſes 
gift preſumed, 


SxcT1ow II. Recompence to a nego- 
tiorum geſtor. | 
24, Negotiorum geſtor, or manager for an- 
other, to what recompence is he intitl- 
ed, and to what diligence liable. 


25, The direct action competent . 


him; how far is he anſwerable for da- 
mages. 


26. How far the agent or geffor is liable 


for forbearing to act. 233 


27. The manager has the contrary ac- 
tion ”=_ him whoſe buſineſs he ma- 
naged, 

28. Sometimes action for expences is 

denied to the manager, from circum- 

ſtances attending the management, 


SecTion III. Recompence upon 
the Rhodian law. 


29. The import of the Rhodian law 

touching ejection in a ſtorm; it holds 
with us, and is in effe& the law of 
nations. on | 

39. What things are ſubje& to contribu- 
tion. f 

31. If the ſhip is loſt, or the ſhip's boat 
with goods in it, is there any contri- 
bution due from thoſe whole goods 
are recovered by divers. ; 

32, Where an enemy or privateer takes 
part of the goods, and ſuffers the reſt 


to go free, contribution due; what if 


a pirate or robber does the like. 234 


33. How are the goods valued, in or- 
der to adjuſt the contribution; if the 
goods thrown over were valuable in 

- cloſe cheſts, and the maſter not ac- 

2 with the quality of them, 


they are conſidered only as in the in- 
voice. 
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34. Paſſengers do not contribute for their 
erſons; do they for their cloaths, 
jewels and rings. FA 
35. How far contribution is due for da- 
mage done to the ſhip in a ſtorm ; or 
where two ſhips ſtrike againſt one an- 
other; or the ejection happens thro* 


undue ſtowing. 


36. What if a ſhip under fail fall foul of 


one at anchor, 235 


37. What is incumbent on the maſter, 


in order to a contribution. 


# 


38. This contribution, termed Average; 


due for other common expence dur- 


ing the voyage. 

39. Js — Ned by divers, liable to 
any freight. 

40. Salvage, what; how to be adjuſted 
and made good. 


SecTion IV. Recompence to per- 
ſons for their indemnity. 


41. The recompence due by one who 
has benefit by another's loſs, moſt 
natural by the rule, Nemo debet locuple- 
tior fieri cum alterius jactura. ö 

42. How far recompence due for what 
is built on another's ground, and ac- 
crues to it, by the civil law, or ours. 236 

43. Recompence que for the value o 
things, or workmanſhip, that become 


aeceſſary, by the perſon to whole be- 
nefit they turned. | 


44. How far a creditor that is preferred, 


is bound to aſſign to thoſe he excludes 
from payment, for their reimburſe- 
ment. 237 
45. One of more co-principals, or co. cau- 
tioners, paying, has relief againſt the 
reſt proportionably, without any al- 
ſignment. | 


OBSERVATIONS on the law of 
England. 


1. No action upon a nude contract or pro- 
miſe, for want of a mutual recompence. 


| 2. A promiſe to pay another a ſum of 


money for paſt ſervices, or for a treſ: 
paſs, does not raiſe an action. 238 


3. Love and favour a good conſiderati- 


on to ſupport a promiſe ; it may be 
made to an abſent perſon. 

4. Gifts of goods or lands, in fraud of 
creditors, void; and thoſe who take 
benefit thereof ſubjected to penalties. 

5. Grants by the king, upon the ſuit of - 
a party, are taken moſt beneficially 
for the king againſt the party, 

6. Age 


Pace 
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6. A general grant of all one's effects to 


his creditors, good againſt himſelf and 
his repreſentatives; but not againſt his 
other creditors. 2 


39 
72. Purchaſe, intended of all titles of con - 


veyance, but not of deſcent ; nor is it 

-.- 5p to what accrues by act of the 
. | 75 
8. A grant of things in action, or * 
ons, only by deed ; but of things which 
paſs by purole, without deed. 
9. Gifts cannot be impeached for ingra- 
titude; but if there is a condition an- 


* 


nexed, by its being broken. 240 


10. Donations mortis cauſa not revoked 

by a general revocation of all wills. 

11. Settlements of eſtates, with a — 

of revocation, how far effectual. 

12, How far action lies againſt one who 
builds an houſe upon his own ground 
with the materials of another, for the 
value, or in ſuch like caſes of accre- 
tion, | 

13. If a purchaſer of land build, and it 

is evicted, he is intitled to a recom- 


Pence. 175 241 


14. A reſulting truſt rather „ than 
an abſolute gift; an example of this. 
15. Whether any action lies to an agent, 
or negotiorum geſtor, againſt the party, 
for recovery of expences of manage- 
ment, 
16. Contribution takes place in caſe of 
goods thrown over board in a ſtorm 


to lighten the wy in like manner as 


by the Rhodian law. 
17. If one of more cautioners pay the 
whole debt, has he relief againſt the 
reſt proportionably ; or is a prefer- 
able 1 who reſorts for his pay- 
ment to ſubjects affected by a poſt- 
oned one, bound to convey to 4 
* his relief, ſecurities upon the other 
eſtate of the debtor. 


— 


„ 
Reparation ariſing from crimes or 
delinquencies. 


Srecrrox I. The general nature of 
crimes. 


1. A crime, what; obligation thence a- 
riſes againſt the offender, to repair the 
damage thereby enſuing, and to un- 
dergo the puniſhment. 
2, Crimes divided by the civil law into 
-public and private; the difference 
twixt theſe, 


Paco 

3. All crimes may be deemed with us 
public, but in a different ſenſe from 
that in the civil law : no more regu- 

| larly due to the party aggrieved, than 
N of his damage. 243 
4. When a crime is committed by ma 
complices or acceſſaries, how are they 
liable to reparation and puniſhment, 

5. Crimes, even in the ſtate of nature, 
ſubjected the offenders to reparation 
— puniſhment ; how were theſe to 
be exacted in that ſtate. ' 

6. After erection of civil government, the 

ſoyereign power has the only right to 
inflict puniſhment, and to award ſatiſ- 
faction. é 

7. To what damage is the offender li- 

able; is he to conſequential damage. 244 

8. Acceſſaries, ho; what if perſons are 
by-ſtanders, and do not interpoſe to 
aid the injured, or prevent the injury 
when they could. 

9. Reſetters regularly cannot be ſued be- 
fore the principal is convicted. 245 

10. The offender's dying before ſentence 
does not extinguiſh the action for da- 
mages, tho' it liberates from puniſh- 
ment. 

11. Who jg to commit crimes z if 
the offenders are madmen, are their 
keepers liable to repair the party's da- 
mages. 

12. How far crimes belong to the law, 
touching public right, or fall under 
the preſent deſign. 246 

13. The ſeveral kinds of delinquencies 
civily cognolcible with us. 


SecTion II. Aſſythment. 
14. Aſſythment; the import of it. | 
t5. To whom is aſſythment due. The 
receiving it does not infer a paſſive 
title; the expence upon the party 


242 | during his illneſs, and his funeral 


charges, muſt be paid out of the aſ- 
ſythment. 

16. No remiſſion ought to be granted 
till letters of lain are procured; no 
aſſythment due where the offender 
ſuffers death. | 247 

17. Aſſythment not only due in the caſe 
of manſlaughter, but likewiſe for theft 
or robbery; why remiſſions for wound- 
ing, or maiming a perſon, do not, for 
molt part, contain the condition of aſ- 
ſything the party, as theſe for homi- 
cide generally do. 


18. The caſe of remiſſions for murther 
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or Felony by our old law. 
NoTE 
1. The origin and import of the term 
' . Felony; it does not comprehend 
high treaſon. 
2. Antiently all crimes were puniſhed 
a Conſideration in money or 


goods, called Wergild; this explain- 


19, What reparation is included in aſſyth- 
ment; is there any reaſonable amends 
due in ſolatium. 248 

20. The deceaſed's exculpating the of- 
fender, faves not from the aſſythment. 


Secrron III. Injury. 

21. Injury, ſpecially ſo termed, what; 
it is either by words, by facts, by con- 
fent, or 2 | 

22. Injury by facts; ys or beating 

one the higheſt injury of that kind. 

23. It is lawful to beat another in one's 
ſelf-defence, and in defence of his 
wife, children, or parents; is it fo in 


defence of one's goods, 


24. A verbal injury; it may be either 
directly or indireQly ; the cognizance 
of it regularly belongs to the commil- 
ſars, but ſometimes may be ſued be- 
fore other civil judges. | 249 

25. How far does heat of paſſion, or 
drunkenneſs, excuſe from a verbal in- 
jury; can one of an abject character 
fuffer by fuch abuſe. 

26. One's forcibly entering another 
man's houſe, a real injury of the moſt 
heinous kind. 

27. Injury by conſent ; both the man- 
dant and mandatary liable to repair it. 


28. How is injury repairable by the ci- 


vil law, and by ours; is an oath in I- 
dem competent. 

29. Injury, how underſtood as done to 
the dead; to whom action, on ac- 
count of ſuch injury, competent. 250 

30. One may not my be injured direct- 
ly, but likewiſe indirectly, by injuries 
done to others in whom he is con- 
cer ned, | | 

31. How far truth of the thing objected 
excuſes from actions of injury. 

32. Infamous libels how puniſhable by 
the civil law and ours; what if the 
author does not adject his name, nor 
perhaps mention any perſon, but de- 
{cribes him, 

33. How far reproachful terms, uſed in 
judicial proceedings, actionable. 


| 
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34. Reparation of injuries, how made; 


recantation muſt be made in writing, 
as to injuries in writing; may à fine 
be impoſed. | 


35. Repatation in real injuries. 251 


36. Injuries increafed or diminiſhed, from 
the circumſtances, 

37. A —_—_— of judge liable to an ac- 
tion injury, when committing ex- 
ceſſes in - is office. 1 

8. What if the injury is not preſentl 

a refenred; or Arn. rat is in — 1 
ciſe of his office, and does not exceed; 
or it is done by way of retortion. 

39. An injury is extinguiſhed by the 
death of either party, before litiſcon- 

teſtation: or by forgiveneſs ; this not 
underſtood by the parties partaking 
the euchariſt together, 


Section IV. Damage. 


40. Damage, how underſtood in this ar- 


ticle; how far one may uſe his own 
property, tho? to the prejudice of his 
neighbour, - 252 

41. The rule for determining where one 
is ſubjected to an action of damage. 

42. Damage by fire; whether it is pre- 
ſumed to have happened to an houſe 
by the fault of the inhabitants; this 
matter now ſettled by à Britiſh act, 
in favour of the inhabitant. 

43. When an houſe is pulled down, or 
blown up, to prevent the burning of 
the neighbouring houſes, are the he- 
ritors of them liable for the damage, 252 

44. How far is the damage repaired. In 
ſome caſes capital puniſhment is in- 
flicted on account of damage; and in 
ſome, by ſpecial ſtatutes, double or 
treble damage is awarded, 

45. A ſtatutory penalty nd. with- 
out naming. to whom, belongs to the 
king; but is no bar to the party's 
claim of damages. | 254 

46. In damage done to planting, how 
far is the pariſh liable; or to a church 
or dwelling-houſe, by a riotous aſſem- 
bly, how far are they ſubjected. 

47. In caſe of damage done by ſer- 
vants or children, with or without au- 
thority, how far the maſter or father 
liable by the civil law or preſent uſ- 

age to repair it, 

48. Where damage or pauperies is done 
by beaſts, how far is the owner li- 
able to repair it ; what if beaſts of 

different 


Pax. PAGE 
different owners fight, and the one 
kills the other. 255 


49. When cattle deſtroy one's corn or 
graſs, what remedy is given by the 
civil law, or ours. 


SECTION V. Extortion. 


50. Extortion or force, vis et metus, gives 
ground for reparation of the damage 
thereby occaſioned; how was it redreſ- 
ſed among the Romans, and is with us. 

51. What kind of force is ſufficient ; how 
far reverential fear is conſidered in this 
caſe; it is more eaſily ſuſtained in gra- 
tuitous than onerous deeds. 256 

52. How far third parties, interpoſing to 
deliverone from the force, are reſtored, 

53- On account of ſpecial circumſtances, 
even without force, one may be re- 
{tored againſt deeds as extorted. 

54. In onerous deeds, how far the extor- 
tioner, or his ſingular ſucceſſor ought 
to have reſtitution of the onerous 
cauſe; and what difference is there 
betwixt this cale and that of theft. 

55. One overtaken in the commiſſion of 
a crime, giving money to prevent dil- 
covery, is he intitled to reſtitution. 

56. Bare threats, how far relevant to in- 

fer force. 

7. In what caſes are deeds extorted by 
force null by the civil law or ours, 
and not reducible only. 257 

58. Deeds extorted in favour of third 

arties, are likewiſe reducible ; what 
if one interpoſes to relieve another 
from force, and for that end pays mo- 


ney to the uſer. 

59. The action quad metus cauſa was in rem 
ſcripta by the civil law ; how far is it 
competent with us againſt ſingular ſuc- 
ceſſors. 

60. How far deeds obtained from a par- 
ty under legal force in execution, are 
liable to challenge. What if judges, 
under colour of their office, extort any 
thing. | 

61. This action is excluded by ſubſequent 
.homologation ; how far 0 an oath 
— at the time, bar the ſwear- 
er from redreſs; may one, by force, 


_ 
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63. Fraud is cither ſimply, in the thing 
itlelf, and ſo . in the a 
1621; or in the purpoſe and deſign, 

which is properly termed Deceit. 

64. Diſtinction betwixt dolus dans cauſam 
contratJui bone fidei, and incidens; by the 
civil law, the action de dolo was perſon- 
al, and rot allowed againſt certain 
nia and the defender over-ruled 

ecame infamous, 

65. How far thele proviſions take place 

with us; the action is competent a- 

gainſt ſingular, ſucceſſors in perſonal 

rights, but not in rights conſtituted 
by infettments ; or purchaſers of ſpe- 

cies of moveables. 259 

66. Deceit is not preſumed; but ſome- 

times the circumſtances of the deed 

infer it; inſtances of this kind. 

67. Fraud, occurring in any affair of 

civil life, ſubjects the offender to in- 

demnify the other party. 

68. Simulation in rights: truſts, ſimulate 

rights; how truſt proveable, 260 

69. Confidences or truſts, without any 

backbond ; who meant by confident 

perſons in the act 1621, 

70, By the canon law, what meant by 
Confidences. | | 

71, Confidences in gifts of eſcheat; when 
are they preſumed ſimulate ; rights to 
moveables, retenta poſſeſſione, underſtood 
ſimulate ; what is the effect of uſing 
them to ſtop a poinding. 

72. Colluſion in judicial proceedings; 
its riſe from the civil law; the effect 
of it is to annul the diligence prefer- 
red by the debtor's colluſion, 26L 

73. The fraud of debtors reſtrained by 
the act 1621; the import of the firſt 
part of it. | 

74. Who a Bankrupt in the ſenſe of this 
ſtatute, 

75. Gratuitous rights of any kind, or to 
whatever perſons, are within the ſtatute, 

76. The difference betwixt rights to con- 
jun& and confident perſons, and thoſe 
to ſtrangers: who are conjunct and con- 
fident perſons. One's agent or truſ- 
tee, a conhdent perſon, which may 
be inferred from circumſtances. 262 


take back a deed extorted from him. 258 | 77. Does the act extend to a portion con- 


SEcTiIon VI. Circumvention and 


fraud. 


62. Circumvention, or dolus malus, what; 
dolus bonus is allowable; when does 
that occur, 


Vor. III. 


tracted to a man, or proviſions to wife 
or children in a contract of marriage. 
78. If the price is ſuitable, tho? another 
had offered more, the right does not 
fall under the ſtatute, 


79, The deed muſt be for a neceſſary 
N n cauſe, 


32 A TABLE OF THE CONTENTS. Bool. 
Pak f PAGE 


cauſe, in order to exempt it from the 
ſtatute; inſtances where a deed is redu- 


cible, as without a neceſſary cauſe. 263 


go. Even conditional creditors, and gra- 
tuitous ones, are intitled to the bene- 
fit of the ſtatute. 

81. Creditors for reparation of damag- 
es, on delinquencies, may reduce up- 
on it. 

82. Creditors in bargains about move- 
ables, prior to the deed, tho? proved 
x (wet clog have the benefit of the a&. 

83. How far the fisk is creditor as to gra- 
tuitous deeds, in prejudice of the ef: 
cheat; does it operate from the time 

” of commillion of the crime. 

84. Purchaſers from the bankrupt, ſafe; 
how far purchaſers from conjun&, or 
confident perſons of the bankrupt, in 


the ſame caſe with their authors, 264 


85. Are not only the immediate purcha- 
ſers from conjun& or confident per- 
eo ſons, where the conjunction or truſt 
is expreſt, but likewiſe the purcha- 
ſers bona fide from ſuch purchaſers, 
bound to inſtru the onerous cauſe 
of the firſt deed. 
36, How far ſecurities granted by the in- 
terpoſed perſon, or payments made by 


him ſuſtained. 26 


87. Diſpoſitions with the burthen of the 
granter's debts, or revokable by him, 
not within the ſtatute. 

88, If a bankrupt acquire a right in the 
name of a conjunct or confident per- 
ſon, it falls under the act. 

89. In ſome caſes, even poſterior credi- 
tors relieved z; but this not founded 
on the act, but on the common law. 

90. A firſt diſponee, even gratuitous, in- 
titled to reduce a ſecond gratuitous 
right, tho? the granter was not bank- 
rupt; this likewiſe upon the common 


law; the caſe of a ſecond onerous 


diſponee. 
91. The caſe of a bona fide purchaſer, 
from a conjunct perſon, after a courſe 


of years. 266 
92. The ſecond clauſe of the act con- 


cerns preference given by a bankrupt 
to one creditor, in prejudice of ano- 
ther's lawful diligence. 

94. Inchoat diligence here meant ; if it 
is completed, good without the aid of 
the ſtatute. _ F 

94. It muſt be diligence capable to affe& 


the ſubje& ; how far an horning ſuch 


formerly, or ſince the late act. 
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95. The diligence muſt be followed out 

in due courſe, to give the creditor 
the benefit of the . 267 

96. Rights granted to ereditors, who 
had lawfully affected the ſubject, not 
within the ſtatute. | 

97. How far creditors, who have done 
no diligence, relieved againſt yolunta- 
ry rights granted to others of them. 

68. The taking out letters in order to 
diligence, not ſufficient till they are 
executed, 

99. Purchaſers of lands bona fide, from 
the creditor, who had acquired right 
from the debtor, in prejudice of ano- 
ther's prior inchoat diligence, ſafe. 

too. A creditor, even tho? he had uſed 
no diligence, may, upon a ſummary 
warrant, ſeize his debtor in meditati- 
one ſuge. 268 

101. How far a creditor, that had done 
no diligence, ſecuring the debtor in 
his flight, and receiving payment, is 
ſafe by the civil law or ours, 

102. Purchaſers bona fide from the bank- 
rupt, or perſons lending money to him 
on ſecurities, are not within the a&. 

103. The debtor's truſtee can no more 
prefer one creditor to another's prior 
diligence, than the debtor himſelf. 269 

104. The extending a diſpoſition after 
inchoat diligence, purſuant to a mi- 
nute of ſale before, within the act. 

105. How far creditors relieved againſt 
inſolvent debtors refuſing to perform 
conditions to intitle them to an eſtate ; 
or renouncing to be heirs within the 
year of deliberation, to facilitate the 
diligence of other creditors. 

106. A purchaſer of moveables, from a 
creditor who had obtained a volunta- 
ry right after the inchoat diligence of 
another creditor, not liable to reduction 
upon this ſtatute. 270 

107. Are the perſons, whoſe rights are 
reduced upon this act, liable to reſtore 
bygones, prior to the judgment againſt 
them. 

108. How far the benefit of this ſtatute 
is pleadable by exception or reply; 
what is the eſe of a reduction upon 
this ſtatute. 

109. The act 1696 againſt notour bank: 
rupts, more beneficial than the act 
1621, and is ſuppletory to it. 

110. Who underftood a Notour bank- 
rupt, in the ſenſe of this ſtatute ; whe- 
ther one not under caption ſuddenly 

running 
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running off the kingdom, within the 
deſcription of a notour bankrupt. 271 

111. Creditors who have done no dili- 
gence are intitled to the benefit of this 

act. 

112. One or other of the alternatives 
muſt concur to conſtitute one a notour 
bankrupt. | 

113. If the debt in the caption is dif- 
charged, before the dee challenged 
was granted, no place for reduction 
of it on this act. 

114. The deed being reduced on this 
act, the ſubje& conveyed muſt be af- 
ſected by legal diligence, in order to 
carry it, and the defepder is intitled 
to a conveyance for his ſecurity. 

115. How far onerous purchaſers, from 
one who had a right in ſecurity or 
payment of a prior debt, are lafe a- 
gainſt reduction upon this ſtatute. 272 

116, Deeds in this a& extend to de- | 
livery of goods, but not payment in 
ready money. 

117. One ſelling goods to a notour bank- 
rupt, how preferable on them to the 
creditors for the price. 

118. The act only concerns deeds to prior 
creditors, in — or payment, but 
not preſent contractings. 

119. A ſimple and abſolute diſpoſition in 
favour of all the creditors, tho? without 

reference or partiality, by a notour 
7 is not good regularly to bar 
legal diligence at the inſtance of any 
of them. | 

120. General truſt-rights by bankrupt 
corporations. ſuſtained. 273 

121. The taking the benefit of the at of 
grace, or of a ceſſio bonorum, infers not 
infamy. 

122. Fraudulent bankrupts incur infamy, 
and an arbitrary puniſhment, 

123. A debtor diſponing his whole eſſects 
to one of his creditors, the diſponee 
conſtrued a truſtee, 274 


SECTION VII. Spuilie or ſpoliation. 


124. Spuilie comprehends both theft and 


robbery, and all intromiſſion without 
order of law, 


325. Katharines or ſorners; they may 


be killed if they reſiſt thoſe in purſuit 
of them. 


126. The title in an action of ſpuilie, poſ- 
ſeſſion at the time of the act of violence. 
The penalty upon the proprietor, by 


force —_ his goods from another, 
by the civil law, was to loſe his right. 


33 
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127. In what caſes ſtolen or robbed 
oods may be ſummarily recovered ; 
the method and effect of ſuch ſum- 
mary proſecution, 
128, How far is it lawful for one forci- 
bly to defend or retake his goods. 27 5 
129. If one's goods are poinded for ano- 
ther's debt, how far can the owner or 


maſter of the ground on his h 
take them back. lh 

130. Action of ſpuilie is good againſt all 
concerned in ſolidum; and even againſt 
lawful purchaſers, without refunding 
the price. 

131. Acceſſaries to the ſact may, in ſome 
caſes, be freed of the ſpuiſie, in re- 
ſpect of their bona fides, and their be- 
ing in the exerciſe of their office. 

132. This action is not good againſt the 
heir, ſo far as penal, unlels litiſconteſt- 

ed with the deceaſt; but is (till good 
as to the ſimple values, 276 

133. The peculiarities in an action of 
tpuilie are the purſuer's oath in litem, 
and violent Sole; the import and ef- 
fect of theſe. 

134. How far a colourable title to inter- 
meddle excuſes from a ſpuilie; ma 
one at his own hand take poſſeſſion, 
8 the deed in his favour allows 

him. 

135. Lawful poinding a good defence a- 
gainſt a ſpuilie; but, if it proceeded 
mala fide, it will not excuſe. 277 


136.A poinding for a juſt debt may reſolve 


into a ſpuilicz labouring goods, except 
in certain caſes, may not be poinded. 

137. We have this prohibition to poind 

labouring goods from the civil law; 
but vary from it. 

138. If one offer his oath, at the time of 
poinding, that the goods are his, may 
the meſſenger ſafely proceed in the 
poinding. 

139. If the poinding was in an unlawful 
time of day, it is a ſpuilie. 

140. Spuilie elided by reſtitution of the 
thing, or tendering of it in due time. 278 

141. Action of ſpuilie preſcribes in three 
years as to the privileges. 

142. How far lawful for the maſter of 
the ground to bring back the goods 
ſubject to his hypothec. 

143. Poſſeſſors of grounds, hou far ma 
they lawfully detain cattle found de- 

| my their graſs or corn. 

144. Spuilie, how far elidable by com- 
penſation of the like ſpuilie, commit- 

ted 
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red by the purſuer againſt the defen- 
der; and is ſuch compenſation allow- 
able in a civil government, 


Section VIII. Ejection and intru- 


„„ 


145. Ejection and intruſion, how do they 
differ; they are the ſame in lands, as 
ſpuilie in moveables. 279 

146. To whom, and againſt whom are 
theſe actions competent; in them the 
purſuer needs not diſpute his right, 
or manner of poſſeſſion. 

137. Violent profits What, in this caſe; 
muſt the defender find caution for the 
ſame. 

148. Theſe actions preſcribe in three 
years as to the 1 but are 
{till good for re- poſſeſſion and the or- 
dinary profits. 280 

149. Succeeding in the vice, how may 
a tenant avoid the effect of it. 


Section IX. Moleſtation and per- 


ambulation. 


150. Actions of moleſtation. where com- 
petent, and how proceeded in; may 
they not be inſiſted in before the court 
of teſſion, if conjoined with a decla- 
rator of property. 

151. A cognition of marches, how inſiſt. 
ed in upona brieveof perambulation. 281 

152. How do actions of moleſtation and 


Three weg- differ, what reſem- 


lance have they to the action finium 
regundorum, or to interdidts touching 
poſſeſſion by the civil law. 

153. What is allowed by our ſtatute, in 
order to make a march-dyke ſtrait, 
and the neighbouring heritor liable in 
the one half of the expence to the 
builder, 

3 54. In order to an incloſure, the heri- 
tor allowed to caſt about the high-way 
200 ells on his own grounds. 282 

155. Muſt the ſuperior be called in theſe 
actions. 

156. Is contravention of lawborows in- 
ferred from encroachment upon march- 
es, before they are cognolced in fuch 
actions. 


'StcTion X. Contravention of law- 
borows. 


157. Letters of law borows, what, whence 

ſo called, and how obtained and ſerv- 

ed; what if the charger did not ſwear 
he feared the harm complained of. 


Pax. Pace 
158. The pains on breach of lawborows ; 
the tenor of the letters; how does the 
action of contravention proceed, where 
the party finds caution, or where he 
does not. 283 
159. The rule in the ſtatute, as to the 
penalties in lawborows, may be ex- 
ceeded when ſuch caution is awarded 
by the judge, pending a ſuit, 
160. Do deeds of violence by or to ſer- 
vants or tenants iner contravention 
of lawborows with reſpect to the mal- 
ter; will aſſaults or attempts of injury 
infer it. 28; 
161. Where more perſons are charged 
and contravegn, they are liable ſeve- 
rally to the pains of lawborows; nor 
does payment by one liberate the reſt. 
162, If the charge is ſuſpended, can the 
charger inſiſt on the deed of contra- 
vention, by way of ſpecial charge, 
163. Only the charger has the action, 
and not the other perſons mentioned 
in the letters. 
164. What lands, or poſſeſſions in the 
hands of children or ſervants does the 
charge of lawborows concern. 


165. There is a kind of lawborows com- 


petent to royal borows and ſea- ports, 
againſt thoſe who obſtru& or impede 
the common paſſages or high-ways 
leading to or fon them; the actions 
ariſing therefrom. 285 

166. Contravention, either perſonal or 
real; muſt the purſuer ſpecify and 
ou damage done by the act of vio- 
ence. | 

167. What if lawborows are maliciouſly 
lerved; has not the party relief: and 
may he not prevent groundleſs law- 
borows. | 

168. Letters of lawborows cannot be 
taken out againſtComplices in general, 

169. May a community ſerve, or be 
lerved with letters of lawborows. 

170. Where letters of lawborows iſſue 
out of the court of juſticiary, caution 
muſt be found in their books; and 
where the letters are under the ſignet, 
in the books of ſeſſion. 286 

171. If the charge is unwarrantably 
given, it ought to be ſuſpended; but, 

if the charge is groundleſly ſuſpend- 
ed, the ſuſpender and his cautioner 
are equally liable, as if caution had 
been found in obedience to the charge. 
172. Action of lawborows mult be at the 


inſtance of the king's advocate, for 
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his majeſty's intereſt, as well as at the 
ſuir of the private party. 

173. This action is excluded by the pri- 
vate parties forgiveneſs, or pa ing 

from it; in ſuch caſe the public has 
no concern in the penalties. 

174. How far a general reconciliation be- 
twixt the parties will infer a paſſing 
from the benefit of the lawborows. 287 

175. How far a wife may charge the 
t or the husband the wife 
with letters of lawborows. 

176. Will a fine at the inſtance of the 
crown exclude the private party from 
his action of contravention, 

177. If caution is found before the juſ- 
tices of peace, they are competent to 
this action. 

178. Is the private party intitled to his 


damages, beſides the pains of lawbo- 
rows, 


SzcTion XI. Battery pendente lite. 


179. The ſecurity to perſons at law with 
each other againſt invaſions, is a legal 
lawborows; what is the import of 
the ſtatute, touching battery pendente 

lite. 288 

180. If a community is a party to a ſuit, 
the particular members not mention- 
ed, as purſuers or defenders, not deem- 
ed parties, 

181. The dependence of a cauſe, how 
underſtood; is a charge on the de- 
cree deemed ſuch, * 4 the ſuſpen- 
ſion is raiſed: if a new executorial 
act ion is inſiſted in, does an invaſion, 
during it, infer loſs of the debt, or on- 
ly of the diligence depending. 

182, What acts of violence fall under 
the ſtatute, 

183. Invaſion is ſummarily cognoſcible 

y the court, where the action de- 
pend⸗s. | 

184. Is the invaſion, that is within the ſta-- 
tute, underſtood of the firſt aggreſſor. 2 99 

185. The effect of battery pendente lite, 
the loſs of the ſuit, nor is a minor re- 
ſtored againſt it; and the decree pro- 
ceeding on it is irreducible; and a de- 
nunciation for not compearing in a 
ſuit, touching ſuch crime, immediate- 
ly infers the liferent-eſchear. 

186. How is the effe& of ſuch invaſion 
taken off; what if the invader had juſt 
provocation. 

187. Is ſuch remedy in uſe elſewhere. 


188. Does the act require, that the inva- 
Vor. III. 


| "bh 
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fion ſhould be on account of the de- 
pending ſuit, | 8 

189. The maxim among the Romans, 
Quod quiſſue juris in alium ſtatuerit, ut 
eodem ipſe utatur, different from the re- 
medy by this ſtatute; how far is it 
received with us. 290 


SECTION XII. Deforcement, and 
breach of arreſtment. 


190. Deforcement, and breach of arreſt- 
ment, the nature of both; how far an 
execution of deforcement ſupplies the 
want of a proper execution of the let- 
ters or ſummons. 

191. How far will the party's having 
inſiſted criminally, bar him from his 
civil action for payment of the debt. 

192. The import of an arreſtment in the 
debtor's own hands; if general, has 
it any effect whatever. | 

193. Are tenants liable to breach of ar- 
reſtment in continuing to pay rents to 
their old maſter. 291 

194. How far is it lawful to reſiſt the of- 
| hor or meſſenger, without incurring 
deforcement, when they exceed their 
powers; is it inferred by keeping cloſe 
doors againſt the meſſenger offering to 
poind, 


Is the meſſenger bound to ſhow his 
zon. 


SECTION XIII. Eſcape of priſoners. 


6. The penalty of magiſtrates, neglect- 
ing to aſſiſt in wpprebending a debtor 
on letters of caption, being duly charg- 
ed for that effect, or ſuffering him to 
eſcape; have they or the town relief 
againſt the cautioners for the debt. 292 
197. What magiſtrates are ſubject to be 
ſo charged, or liable for the eſcape of 
a priſoner. | 
198. The defences competent to the ma- 
giſtrates againſt ſuch action. 
199. The magiſtrates, and not the ſheriff, = 
have the charge of the priſon. 293 
200, What is the puniſhment for aſſiſting 
a priſoner for crimes or debt, attempt- 
ing to eſcape, tho? the priſoner elcape 
nor. | 
201. How long are the magiſtrates li- 
able, upon the charge given them on 
letters of caption to the above pur- 
pole. | 
202. Can the magiſtrates or the town ex- 
oner themſelves, by returning the pri- 
loner in as good Sn | 
0 


19 


203. How 
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203. How far is a — who fails in 
is duty of apprehending or commit- 

ting the debtor on a caption, liable for 
the debt. | 

204. A creditor at his own hand liberat- 
ing his debtor out of priſon, has no 
action againſt the cautioner: what if 
the debtor was only diſmiſſed out of 
the meſſenger's hands before commit- 
ment. | 

205, Can the creditor renounce any com- 
plete real diligence he has upon the 
principal debtor's effects, in prejudice 
of the cautioner. 294 


SECTION XIV. Exceſſive and de- 
ceitful gaming. 

206, Exceſſive and deceitful gaming, 
how puniſhable by our old law; and 
how by the ſeveral Britiſh ſtatutes re- 
ſtraining it. 

207. By act of 9 Aunæ, all ſecurities on 
lands for money won, enure to the 
next heir. | 

208. How money won to the amount of 
10 l. at one ſitting, recoverable by the 
loſer or the proſecutor, 

209. One who wins above 10 J. at one 
ſitting z or any ſum by falſe dice, or 
other deceit, is liable in five times the 
value, and declared infamous. 

210, The puniſhment for aſſaulting, &c. 
on account of money loſt by gaming 
or betting. 

211, The players or betters at gaming 
incur a fine of 50 l. each: the keeper 
of a houſe for gaming, forfeits 200 /. 
thoſe who win or loſe 10/7: at one ſitting, 
or 20 J. in 24 hours, liable to five times 
the value to the poor, without preju- 
dice to the act of queen Anne. 

212. By the civil law, reſtitution like- 
wiſe given of money won at gaming ; 

and the Jandlord of the houſe had no 
remedy for wrongs done him on the 
occaſion of gaming therein; how this 


juſtifiable, 295 


SECTION XV. Forgety of writings. 
213. Forgery of writings, what; is the 
antedating a deed ſuch; is it total- 
ly voided on account of a falſe date. 
214. The fraudulent uſing a falſe writ- 
ing, eſpecially if the uſer abides by 
the verit of it, ſubjects him to the 
pains of 1 qualified abiding by, 


not admitted. 
215. Certification againſt a writing chal- 
lenged as falſe, infers a preſumptive 


Par. | Pact 
falſchood againſt it; how far granted 
againſt writings regiſtred in the books 
of ſeſſion, —_ what if they are not 
found there; in what caſes can one 
be reponed againſt ſuch decree, 296 

216. Adefender muſt conſign 401. Scots 
when he propones the exception of 
falſehood, to be forfeited on ſuccumb- 
ing. 

a1 what ſenſe does it hold, that Ex 
ceptio falſi eft omni um ultima; what effect 
bas the proponing the exception of 
falſehood againſt an execution. 

218. The purſuer of an improbation of 
a deed ſuccumbing, not excluded 
from other defences. 297 

219. Of old the proponer of falſehood, 
either by way of action or exception, 
found caution to indemnify the other 


| * 

220. The purſuer of an improbation at 
preſent neither finds caution nor con- 
ſigns 40 J. | 

221. How far inferior judges competent 
in the trial of falſehood of writings. 

222, The lords of ſeſſion regularly com- 
petent to judge of falſehood in the firſt 
inſtance. 

223. What is the effect of a party's not 
abiding by a writing, againſt which 
falſehood is laid; may he with impu- 
nity paſs from it. 

224. What is the import of abiding by a 
writing ſub periculo fa//e. 298 

225. Procedure before the court of ſeſ- 
ſion, in caſes of falſhood, by way of 
ſummary complaint. 

226. The effect of writings being found 
improbative, but not improven as falſe. 

227. The court of ſeſſion may puniſh 
arbitrarily a forger; but if an higher 

uniſhment is intended, they remit 
bim to the court of juſticiary, _ 

228. Is the decree of the lords of ſeſſion 
probatio probata to the jury, in a cri- 
minal proſecution of forgery before 
the juſticiary. How far the procedure 
in forgery with us is founded in the 
civil law. 

229. The dire& manner of improving 
writings z what is the effect of the in- 
ſtrumentary witneſſes not remember- 
ing; the dead witneſſes are holden to 
prove for the writing. 299 

230. The indirect manner of improving 
writings; it may be uſed, even when 
the direct manner is competent, which 
was not allowed of old. 5 | 
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SecTion XVI. Perjury. 


231. Whether is petjury puniſhable be- 
fore courts of juſtice, where a party 
ſwears falſly upon the reference of the 
other party. 

232.Sometimes by the civil law, and like- 
wiſe by ours, after a falſe oath is emit- 
ted, on the reference of the other par- 
ty, the civil queſtion is decided, with- 
out regard to ſuch falſe oath; and 
that beſides the puniſhment of perju- 

upon the offender. oo 

233. How far falſe witneſſes liable to the 
party's damages thereby incurring, 
and to puniſhment, 301 


StcTION XVII. Incidents to actions 
upon delinquencies. 


234. How far does an act of indemnity 
cut off the private party's _— a- 
riſing from delinquencies that fall un- 
der it. 


235. The action of damages; at the in- 


ſtance of the private party, does not 
prejudice a proſecution at the ſuit of 
the public, nor on the contrary. 

236. In caſe of the offender's death be- 
fore ſentence, how far the repreſenta- 
tives liable in damages to the party 
aggrieved. 

237. How far actions of ſcandal compe- 
tent to or againſt the repreſentatives 
of the parties. 302 


238. In what time does an action of ſcan- 
dal preſcribe, 


OBsERVATIONS on the Law of 
England. 


1. Damages and coſts of ſuit due to a par- 
ty aggrieved, by treſpaſſes and delin- 
quencies. 

2. No damages can be given upon in- 
dictments; nor upon penal ſtatutes, un- 
leſs expreſsly therein provided. 

3. In the higheſt and loweſt crimes there 
are no acceſſaries, but all are princi- 


= 303 

4. Whatever makes one acceſſary before 
the fact in felony, makes him a prin- 
Cipal in high treaſon and rae; but 
what makes one acceſſary after in fe- 
lony, creates no guilt in treſpaſs. 

5. Acceſſaries before the fact are either 
wy commandment, force, or aid ; but 
if any of thoſe are prefent when the 
act is committed, they are princi- 
pals. 


Pak. Pace 

6. I the principal is acquitted, pardon- 
ed, or otherwiſe frecd from the crime 
before conviction, the acceſſary can- 
not be indicted; it is otherwile if af- 
ter conviction, 

7. Acceſſaries after the fact; one's bare 
receiving into his houſe a perſon under 
bail for a crime, did not create him 
an acceſſary, before the act of the firſt 
of queen Anne. 304 

8. In a ſtatute making an act felony, ac. 
ceſſaries are implied. 

9. One that commands an unlawful act 
anſwerable for conſequences. 

10. Acceſſaries cannot be tried, till the 
principal is convicted. 

11. How far one knowingly receiving 
ſtolen goods liable. 

12. Infants within the age of 14, idiots 
or madmen, not puniſhable for crimes. 

13. In caſe the husband is lain, the 
wife, or next heir that is male, hath 
an appeal of murther. 

14+ Appeal likewiſe allow'd in other 
caſes. 

15. The reaſons introductive of ſuch a 
peals: that for murther allowed with- 
in year and day of the party's death; 
an indictment, at the crown's inſtance, 
cannot prevent it. -——<—S 0} 

16. There is place for appeal, tho? the 
party is indicted and acquitted, or 

ound guilty and pardoned ; the king 
cannot pardon in bar of an appeal. 

17. Appeals allowed to private perſons, 
ſeem to have come in place of the 

Veregilt of old in uſe among the Sax- 
ons. 

18. How far an appeal may be brought 
by the ſon, againſt the father, for the 
death of his mother; or by an infant. 

19. How far an appeal of mayhem ex- 
cluded by an action of treſpaſs and 
battery, 

20+ In an appeal of rape, the husband, 
father, or next of blood, have the ſuit. 

21. An appeal of robhery may be 
brought within 20 years . the fact; 

but ir dies with the party. 306 

22. Appeals as to facts within the realm, 
tried at common law ; but as to what 
happens without the realm, before the 
conſtable and mareſchal; vexatious 
appeals ſeverely puniſhable. _ 

23. Appeal of mayhem excluded, when 
the act is done in defence of one's 
perſon; how far barred by arbitra- 
tion, or accord, 


24. The 
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24. The widow loſes the benefit of an 
appeal by marrying. 

25. In what caſes a 


rty is intitled to 
reſtitution of g 


robbed or ſtolen 


from him. | | 
26. Treſpaſſes, either without force, ot 
with force vi et armis. 307 


27. Regularly no action of treſpaſs lies 
upon an offence, which appears to the 
court to be felony ; but if the felon is 
indicted and found guilty, and par- 
doned, or has his clergy, the owner of 
the goods robbed may have action of 
treſpaſs againſt him for the ſame; as 
likewiſe; if in an indictment, he give 
evidence againſt the robber. Þ 

28. When has the owner an action of 
treſpaſs, in other caſes, for his goods. 

29. Actions for trepaſſes without force, 
are called actions of the caſe. 

30. Action of the caſe does not lie for 
eneral words uttered in choler or 
eat; or when uſed in a ſuit at law; un- 

leſs it was maliciouſly brought; 

31. Truth of ſcandalous words excuſes, 
where the party was convicted of the 
crime ; but otherwiſe nor. 308 

32. In what caſes ſcandals, which con- 
cern matters ſpiritual, actionable. 

33. Actionable to charge a man with fe- 
lony, or even of _ a Jacobite, 

34. In caſes where ſcandals that concern 
ſpiritual matrers infer a temporal loſs 
to the party, action lies for damages 
before the king's courts. 

35. General words ſpoken to the preju- 
judice of one's trade, as to call a mer- 
chant a cheat, Sc. infer damages, a 
temporal loſs thence enſuing to the 
party. 

36. How far words ſpoken by way of 
hearſay or report, raiſe an action. 
The caſe of ſcandalum magnatum. 

37. Treſpaſſes vi et armis, either with 
pretence of violence, as menaces and 
aſſaults; or violence in deed; when do 

the firſt raiſe action. 309 

38. Treſpaſs by violence to one's per- 
ſon, or battery, lawful by one in de- 
fence of bimtelf. his wife, children, 
parents, or even ſervants, and on the 

contrary ; when is it lawful in defence 
of one's goods. | 

39. The oder, convicted of menace, 
aſſault, or battery, to what liable. 

40. In caſe of wilful mayhem, it is fe- 
lony, without benefit of clergy; but 
the party aggrieved may either ſue 
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an appeal, or an action of treſpaſs vi 
et arms. 


41. Infamous libels; the publiſhers, as 


well as the authors of (ach, liable to 

an action of damages. 310 
42. Defamation, by ſigns or pictures, 
improperly applied to the caſe of in- 
famous libels. 

43. It is a hbel, tho? the words are iro- 


nically expreſſed; or the party's name 


not fully ſet down. 

44. How far falſe or ſcandalous matter, 

laid in judicial proceedings, conſtrued 

a libel, 

45. No writing; unleſs it reflect upon a 

particular perſon or community, pu- 

niſhable as a libel ; what if it contain 

obſcene ribaldry, Se. 

46. One writing a libel, dictated by ano- 

ther, liable as the author. 311 

47. One liable to an action of damages to 
the party aggrieved, and to be indict- 
ed, at the ſuit of the king, for a libel. 

48. Extortion underſtood of a judge, or 
other officer of the law, his taking 
money, or other valuable things, by 
colour of his office. 

49. The offender in extortion, liable in 
reſtitution and damages to the party, 
and — 1 otherwiſe. 


| 50. Unlawful force voids the deed there- 


by obtained ; what kind of force or 
threats neceſſary in order to that ef- 
fect. 

51. A creditor may take ſatisfaction of 
his debtor, impriſoned by order of law. 312 

52. Deceit and cozenage puniſhable by 
fine and impriſonment ; but a lie, 

without damage to the party, not ac- 
tionable. 

53. Deceit likewiſe ſubjects the offender 
to the party's damages; it is either 
judicial, as in a counſellor or attorney 
in law-ſuits ; or extrajudicial, in any 
common buſineſs. 

54. The cafe of one _— bad wares, 
affirming them to be good. 

55. Fraudulent conveyances by one, to 
avoid his debts, void, and the pur 
chaſer puniſhable. 

56. Fraudulent conveyances, to enſnare 
ad upon good conſideration, 

ikewiſe prohibited and puniſhable. 313 

57- The party's continuing in poſſeſſion 
after the conveyance, a badge of fraud: 
a general aſſignment preſumed frau- 
dulent; as hkewiſe a deed containing 
a ſpecious recital. 


58. A good 
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58. A-good conſideration in theſe ſtatutes 
againſt fraud, underſtood of a valuable 
conſideration; but otherwiſe natural 
affection a good conſideration. 

59. A (bo 1; execution void ; as in 
a fieri facias, to leave the goods in the 
debtor's poſſeſſion. 

60. In ſome caſes a fraudulent right may 
become good to a lawful purchaſer 
not privy to the fraud, > Wi 

61. Treſpaſſes, upon the property of one's 
moveables, raile an action upon the 

caſe, or of treſpaſs vi et armis. 

62. How far beaſts belonging to the 
plough may be diſtrained. 

63. A diſtreſs unlawfully taken may be 
reſcued by the owner, but not after 
the beaſts are impounded. 


64. Treſpaſſes upon lands; what if au- 


thority is given by the Jaw, or by the 

owner to one to enter his ground, and 

the party abuſes it. 

65. Where beaſts of a ſtranger come up- 
on one's ground, they ate ſaid to be 
damage-feaſant, and may be impound- 
ed either in an open, or cloſe pound; 
the difference between theſe as to le- 
gal effects. 315 

66. The conſequence of one's ſuffering 
his dog to kill or bite other mens ſheep; 
or where lions, tygers, or other ſuch 
like in one's poſſeſſion, do miſchief. 

67. Forcible entry into one's houſe or 
lands, or forcible detention. 

68. Such offender liable to the party ag. 
grieved in treble damages and treble 
colts. 316 

69. The party x doing may be ſumma- 
rily put in poſleſſion, by warrant of a 
juſtice of peace. | 

50, What if the offender is allowed to 
be three years in peaccable poſſeſſion, 

7 1. The ſtatutes againſt forcible entry and 
detention, extended to tenants for life 
or years, by elegit, ſtatute-merchanr, 
or ſtaple, or by copy. | | 

72. The caſe of houſes being burnt; who 
liable to the damage by the common 
law. 

73. The caſe of an houſe being burned 
thro? the negligence of a ſervant, by 

the late Britiſh ſtatute, | 

74. By this ſtatute, no action lies againſt 
the inhabitants of an houſe accidental- 
ly burned, 317 
5. On whom does the proot lie, where 

it is alledged that the houſe was burnt 


by the maſter's own fault. 
Vor. III. 
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76. The writ de rationabilibus divifis. 

75. No caution of lawborows by the law 
of England, other than ſurety for the 
peace, or ove behaviour, awarded 
upon complaint to a juſtice of peace. 

78. The ſecurity againſt invaſion by one 
of the parties of the other in ſuit does 
not take place by the law of England ; 

but they have divers remedies to pre- 
vent vexatious ſuits, 

79. The reſcous of a debtor taken in 
execution, or of his goods ſeized, ſub- 
jects the offender to the debt and da- 
1 318 

8. The eſcape of a priſoner for debt 
ſubjects the ſheriff and goaler to the 
debt and damages, unleſs he is retak- 
en upon freſh ſuit. 

81. Generally no attachment of the debt- 

or's effects in another's hands obtains 

in England. 

82. Forgery of writings, indictable at 
common fs ; but more eſpecially on 

the ſtatute 5 Eliz. to what is the of- 

fender liable thereby, | 
83. One may be liable to the pains of 

| forgery, even where he ſigns, ſeals, 
and delivers a deed, if he antedates 
it to defeat another prior deed. 319 

84. The pains of forgery only take place, 
where the deed is put in ſuit. 

85. One liable as a forger, by making 
uſe of a dead man's hand. 

86. An innocent perſon receiving money 
upon a forged deed, liable only to re- 
ſtore what he ſo receives; one ma 
plead againſt a forged deed non ęſt fac- 
tum. 

87. Perjury indictable and puniſhable at 
common law; what perjury is ſo pu- 
niſhable. 

88. It is committed by a defendant's falſe 
anſwer to a bill in equity; or by a falſe 
affidavit; or by a witneſs in his depo- 
ſition : the oath muſt be taken before 
one having juriſdiction in the cauſe. 320 

89. One cannot be chargeable upon the 
ſtatute for perjury in his own cauſe, as 
in a wager of law; but indictable at 
common law. 

90. Puniſhment of perjury by the anti- 
ent law; it is not ſubornation of per- 
jury, unleſs the witneſs ſwear falſly. 

91. The pains of perjury, and ſubornati- 
on of perjury ; theſe, by the ſtatute, 
higher than thoſe of the perjury itſelf; 
becauſe, in ſuch caſe, the author of- 
fends more than the actor. 
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92. In perjury by witneſſes, not materi- 
al, whether they were credited, or 
did prejudice to the cauſe or not, 321 

93. One, by the foreſaid ſtatute, cannot 
be guilty of ſubornation of perjury, 
but when he-may of perjury itlelf; the 
court, by a later ſtatute, may inflict 

higher pains, if occaſion require. 

94. An action on the caſe is allowed to 
private perſons for nuſances, to their 
prejudice ; but public nuſances in- 

dictable. 

95. Bawdy-houſes, and ſtages erected for 
rope-dancing, common nuſances, but 
play-houſes not ; the puniſhment of 
players acting without licence. 

96. Dove-houſes no nuſances; both in 
public and private nuſances, one may 
juſtify the removing them at his own 
hand, without riot; but otherwile it 
muſt be by authority ; inſtances of 
private nuſances, where action lies. 322 

97. The Britiſh ſtatutes againſt gaming 
cleared, by reſolutions of the judges 
upon the act of Cha. II. If the loſer 
give his bond to the winner's creditor, 
not privy to the gaming, it is good. 

98. What if the loſer, and a third party, 
grant bond for the money loſt. 323 

99. None of theſe actions upon the caſe, 
or for treſpaſſes, lie againſt the heirs or 
exccutors of the offender. 


1 


Obligations conventional. 


1. Paction, either promile or contract; 
promiſes may either be gratuitous, or 
for an onerous cauſe performed, or to 
be performed; when onerous, it is pro- 
— a contract. 

2. Gratuitous promiſes binding; but can 
only be proved by writing, or oath of 


party. 324 


3. Legacies to the extent of 100 J. and 
bargains about moveables to the great- 
elt extent, may be proved by witneſſes. 

4. Gratuitous rights are effectual, even 
before acceptance ; but if one only 
declares his intention or reſolution, he 
may alter it at pleaſure. 

5. An offer becomes void by the death 
of either party before acceptance, 

6. A contract or bargain, what; it may 
contain proviſions in favour of third 


parties. | 325 


7, In what caſes does the intereſt of thir 
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parties fall, when the contract be- 
comes ineffectual betwixt the contract- 


ers. 

8. Obligations, binding only upon one of 
the parties, for an onerous cauſe, per- 
formed, or to be performed, come un- 
der the denomination of a contract. 

9. Loan of money cannot be proved by 
witneſſes, more than gratuitous pro- 
miſes. 

10. How far pactions concerning ſucceſ- 
ſion are binding with us. 326 

1 1. Pactions betwixt practiſers in the law, 
and their clients, for a proportion of 
the ſubject in diſpute, void; and bonds 
for money loſt at game, of lent for 
gaming, are reprobated. 

12. Contracts conſiſt either in dando or fa- 
ciendo; how far more perſons bound 
are liable conjunctly and ſeverally, or 
only each pro rata or for his own part; 
what if a penalty is annexed on the 
non- performance of a fact. 

13. Where the party cannot or will not 
perform a fact conform to his obliga- 
tion, he is liable to damage; may the 
other party, in ſuch caſe, get free of 
the contract. 

14- Sometimes one barred from a claim 
of damages, upon a preſumed paſſing 
from the ſame, 327 

15. Rules for taxing damage and inte- 
reſt, incurred throꝰ non-performance. 

16. What damage is one liable to, that 
cannot make over rights conform to 
his obligation ; or an agent that has 
not uſed due diligence for his client's 
ſecurity, 

17. Acceſſaries in contracts; how far 

are they bound when the principal is 
free, either thro? defect in the writ- 
ing, or on account of his diſability to 
contract, or ſpecial privileges. 328 

18. Contracts nominate or innominate; 
the nominate contracts briefly de- 
{cribed, 

19. Innominate contracts; the nature 
and effect of them by the civil law. 
20. The diſtinction of contracts into no- 

minate and innominate of no uſe with 
us; the innominate governed by the 
lame rules with the nominate, which 
they reſemble, 329 

21, Contracts perfected by intervention 
of things, governed by the ſame rule 
with us as with the Romans. 

22. Stipulation, or a contract in a ſolemn 
form of words, not in uſe with us; 

nor 
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nor contracts by writing in the ſenſe 
of the civil law. 

23. In another ſenſe writing is eſſential 
to divers contracts and deeds; how far 
verbal liberatory pactions, touching 
ſuch contracts in writing, are good. 

24. What are the neceſſary ſolemnities 
of writings by the acts 1579 and 1681: 
how far the deſignation of writer or 
witneſſes can be ſupplied by a conde- 
ſcendence; if a deed conſiſt of ſeveral 
ſheets, how muſt the party ſign. 330 

25. Deeds blank in the creditor's or te- 
ceiver's name formerly allowed, but 
now diſcharged by ſtatute; indorſation 
to bills, but not bills themſelves, are 
excepted from the act. 

26. Where the party cannot ſign, a no- 
tary muſt ſign for him, and in deeds 
of importance, two notarics before 
four ſubſcribing witneſſes ; will ſuch 
deed ſubſcribed only by one notary 
ſubſiſt for 100 l. 331 

27. If the ſame perſon is witneſs to the 
ſubſcription of divers parties to a deed, 
mult he renew his ſubſcription to all of 
them. | 

28, If a witneſs ſubſcribe to a party's 
ſubſcription, when he did not 1 him 
ſubſcribe, or own his ſubſcription, to 
what liable; how far the writer charge- 
able with damage occurring thro? his 
fault, 332 

29. If deeds are ſubſcribed by two no- 
taries for the party, they and the wit- 
neſſes mult be preſent together at the 
ſubſcribing. | 

30. It is neceſſary the notary's ſubſcrip- 
tion bear it was by command from the 
party; is it likewiſe requiſite, that it 
mention his touching the pen in token 
of his mandate, 

31. The act 1681 does not concern bills 
of exchange, receipts of ceſs, or dil- 
charges to tenants; but it does ex- 
tend to contracts of marriage. 333 

32. Whether does that act extend to tri- 
partite contracts. | | 

33. Is the filler up of the date and wit- 
neſſes neceſſarily to be deſigned; how 
far in printed bonds, muſt the filler up 
of the blanks be inſert and deſigned; 
the effect of holograph writings and 
miſſive letters. | 

34. Deeds vitiated or obliterated in ſome 
part of the writing, how far good or 
void. 

35. When a writing is loſt, how can it 


be ſupplied. 334 


ö 


Tir. XI. A TABLE OF THE CONTENTS. 41 


Pax, Pace 

36. Where contracts are executed by 
way of indenture, each party's ſign- 
ing the duplicate delivered to the o- 
ther is ſufficient; but for moſt part 
both ſides of a contract are ſigned by 

both parties, 

37. Of old, ſealing of deeds and inſtru- 
ments only uſed; thereafter both ſign. 
ing and ſealing enjoined; and after- 
wards ſealing laid aſide, 

38. How do parties ſubſcribe ; is ſub- 
ſcription by initials good; what if 
{cores are drawn, al the party fills 
them up with his own name; is the 
ſubſcription of a blind perſon good, 

39. The writer of executions need not 
be deſigned, nor is it neceſſary that 
they bear to be ſigned before the wit- 
neſſes; but the meſſenger, or officer 
and witneſſes mult ſign them, and the 
witneſſes muſt be deſigned. 335 

40. If a party gives mandate to ſign for 
him, can the notary ſubſcribe after 
the party's death. 

41. How 4 does one's ſubſcribing wit- 
neſs to a deed infer his conſent to the 
contents; the caſe of witneſſes to deeds 
granted by papiſts. 

42. Does the notary's ſubſcribing for a 
party infer his conſent to the con- 
tents, 336 

43. What if. one inſert as an obligor 
ſubſcribe as witnels only. 

44 Marginal notes muſt be ſigned by 
the party, and the writing bear that 
he did it before the witneſſes; the 
witneſſes need only ſubſcribe the laſt 
page. | 

45. It is not neceſſary that the party ſign 

_ each page, where the writing conſiſts 
only of one ſheet. 

46. Moſt deeds, by the Britiſh ſtatute, 
are to be wrote on ſtamp- paper, what 
is the penalty of contraveening the 
act; to what deeds does it not ex- 
tend. 337 

47. Where a deed is null for want of the 
requiſite ſolemnities, can it be ſuppli- 
ed by the party's oath, as to the ve- 
rity of his ſubſcription, a 

48. Deeds inter vivos, in the moſt proper 
ſenſe termed Deeds; when do they 
require delivery, or are good with- 
out it. 

49. Teſtaments require not delivery ; 
and tho? delivered are {till revocable; 
they are always deemed to be on 
death-bed, except as to nomination of 

cutors 
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tutors or curators, in terms of the ſta- 
tute, for ſuch may be in a teſtament. 

50. Revocable deeds, of the tenor of 
deeds inter vivos, are of a middle 
kind; the import and effect of them. 338 

51. The formalities in all theſe different 
kinds of writings the ſame, only in te- 
ſtaments one miniſter or notary is ſut- 
ficient ; how far other deeds ſubſcrib- 
ed by miniſters as notaries are good. 

52, Writings concerning moveables re- 
quire nocertain form, but thele touch- 
ing heritage muſt have proper clauſes 
of ſtile, in order to denude the grant- 


er. 339 
53. Rules in the interpretation of writ- 


ings z firſt, doubtful clauſes to be in- 
terpreted againſt the party on whom 
they are binding. 

54. Where the meaning is plain, it can- 
not be redargued by the wtiter and 
witneſſes. | 

55. If the ſenſe is doubtful, how far can 
it be cleared by the inſtrumentary 
witneſſes. 

56. Words of a contract to be taken in 
the ſenſe moſt agreeable to the ſubject. 340 

57. Where the intention of the parties is 

lain it prevails; the caſe of clauſes 
inconſiſtent; of errors of the writer. 

58. A deed to be taken in ſuch ſenſe as 
ſtands with law and right. 

59. The quality of the thing is under- 
ſtood of the middle fort; how is the 
price or value of things not delivered 
according to covenant, regulated. 

60. Deeds of parties muſt be limited to 
the ſubje&-matter treated of. 

61. The Co in interpretation of deeds 
favours liberation. 

62. All contracts imply the obligations 
incident thereto. 

63. Contracts perfected by conſent, moſt- 
ly governed by the ſame rules as in 
the civil law; how may ſuch as con- 
cern moveables be proved; writing re- 
quired to divers contracts; conſent 
not preſumed in a dumb man. 341 

64. Conſent, either expreſs, by word or 
writing; or tacit, by ſigns or acts, im- 
porting conſent to a former deed, 
which is termed Homologation; this 
is not preſumed, nor will neceſſary 
acts infor it. | 

65. Contracts with the Romans, either 
bone fidei, where the judge had a lati- 
tude; or ſtricti juris, in which he was 
tied down to the covenants of the par- 
ties. 342 
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66. Parties to a contract muſt be capable 
to conſent, and therefore infants and 
idiots cannot contract: one under a 
civil diſability cannot object it; how 
far perſons dumb and deaf capable to 
contract; they may marry. One may 
become bound to pay a ſum of mo- 
ney at a term after his death. 

67. Error in the ſubſtantials, but not in 
the circumſtantials of a contract, vi- 
tiates it: the ſubject of a contract muſt 
be lawful and poſſible; what if the 
fact is impreſtable. 343 

68. Deeds or teſtaments executed a- 
broad, having the ſolemnities of our 
law, good. 

69. In contracts the party who ſues muſt 
firſt perform his own part; how far 
gue to bar the aſſigney, that the ce- 

ent has not performed his part. 

70. What if no time of performance is 
mentioned, 344 

71. It is a general rule in contracts, that 
they muſt be diſſolved by matter of 
as high a nature as they were made. 

72. In doubtful caſes, the obligations 
conſtrued againſt the granter, 

73. The condition in a contract of mar- 
riage, (failing children) how under- 

ood. 

74. The condition of matrying with con- 
ſent of certain friends is held as ſatiſ- 
fied, if the conſent is aſked, and re- 
fuſed withour juſt ground, 

75. By the civil law ſuch condition, and 
every other in prejudice of one's firſt 
marriage, rejected, 

76. A ſum payable, failing heirs of a 
marriage, is not due while the mar- 
rp ubſiſts. 345 

77. The condition, that a ſum of money 
ſhould be payable to a ſubſtitute, in 
caſe the creditor ſhall not uplift it, 
fails, if the creditor intents action for 
recovering it, tho* he does not obtain 
payment, 

78. The caſe of a bond payable to a child 
at a certain age, and failing of him, to 


another, when the child dies before 
ſuch age. 


OBSERVAT10ONS on the law of 
England. 


1. Obligations conventional termed things 
in action: nude contracts not binding; 
but a deed ſealed good at common 
law, and promiſſory notes by ſtatute. 

2. A promiſe good, where the promiſer 

can 
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can ww on benefit, or avoid any 
danger by fu 

3. Marriage is always underſtood a pre- 
ſent conſideration to ſupport a promiſe 
of a portion. | 

4. One undertaking to do a thing with- 
out hire, not bound to perform. 

5. A conſideration paſt not ou to ſup- 
port a ſubſequent promiſe, unlels it 
proceeded on a requeſt, which ſome- 
times is implied. 

6. Nor will a conſideration againſt law 
ſupport a promiſe. 

7. The probable ground for this precau- 
tion of the law, in denying action up- 
on nude contracts. 

8. Effectual obligations conventional, are 
either introduced by the common law 
as bonds, c. or ſtatute, as ſtatutes 
merchant, &c. 347 

9. The contract by words, called Stipu- 
lation in the civil law, takes no place 
in the law of England, and would be 
deemed a nude contract; the caſe of 
that called literarum obligatio. 

10. The neceſſary incidents and eſſential 
formalities of a deed by the law of 
England. 348 

11. No additions neceſſary by the com- 

mon law ; but introduced by ſtatute 

in certain particulars, 


12. Sealing an eſſential requiſite or for- 


mality in deeds; what if the ſeal is de- 
faced, 

13. When the witneſſes are alive, if the 
ſealing or delivery be denied, the ſame 
muſt be proved by them; but if dead, 
other circumſtances may be laid in c- 

vidence. 349 


14. Witneſſes to a deed, unleſs they are 


infidels, or become non ſane memoriæ, 
or intereſted in the cauſe, may be 
ſworn before the jury, tho' otherwiſe 
liable to exceptions; in what caſes 
may they be joined to the jury when 
the deed is denied; the effect of ſuch 
joining. 

15. Whether the date of a deed be eſſen- 
tial; what if it bear a falſe or impoſ- 
ſible date. | 

16. The effect of a deed delivered to the 
party as an eſcroll, or upon conditions, 
the ſame makes it a good deed: but 
otherwiſe, if delivered to a third party 
as an eſcroll. 350 

17, Deeds or contracts, either pole or 


indented; the nature of deeds indent- 
ed. 


Vol. III. 


filling it. 346 
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18, In the caſe of a deed pole, the ac- 
ceptance by the receiver ſubjects him 
to the reſerved intereſts in — of 
the grantor. 351 

19. Deeds ſealed are called Specialties; 
the reaſon of the name; other writ- 
ings need only be lublctibed, as bills 
of exchange ; the difference between 
theſe, as to their being given in evi- 
dence. 

20. nn, either pure, to a day, 
or under a condition; in conditional 
obligations, it the creditor or debtor 
die before the condition exiſts, the ob- 
ligation falls, 

2 1. A bond by an infant, or non compos 
mentis void; but if another join, it is 
good as to the other for the whole. 352 

22. How far a decd of a blind man, or 
one blind, dumb and deaf, good. 

23. Is a deed, otherwile read than it truly 
is, good 1 the party. 

24. Some defects in deeds ſuppliable in 
equity; what if the deed is loſt. 

25. How were promiſſory notes regarded 
before the a& of queen Anne; ſuch 
note and a bond {till different, as to 
the conſideration, 

26. A deed upon unſtampt-paper, made 
good by ſtamping it, 

27. Rules for interpretation of writings; 
general words ſubſequent reſtrained 
by the precedent particular words. 

28. An exception of ſome particulars 
from general words, implies, that all 
is comprehended which is not ex- 
cepted. 

29. All eſtates or intereſts in or out of 
lands, muſt be in writing duly exe- 
cuted ; and all contracts for goods of 
10 |. value, or above, muſt be in writ- 
ing, unleſs part of the goods is deli- 
vered, or earneſt given; nor does ac- 
non lie upon agreements not perform- 
able within an year, unleſs in writing. 353 

30. No action of debt lies upon ſimple 
contracts againſt executors, wherein 
the deceaſed might have waged his 
law; does an action of the calc lic. 

31. Where there are joint tenants or cre- 
ditors in joint obligations for the ſame 
ſum, the ſurvivor has the whole, ex- 
cept in the caſe of joint merchants. 354 


TI . 
Mutuum, or loan of money, and o- 
ther things conſiſting in quantity, 
1, Loan applied both to mutuum and com- 
q modatum ; 
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modatum; the principal difference be- 
twixt theſe A 70 loan, as taken T IT. XIII. 
in this title, what; the chief ſubject of Bills of exchan ge. 
it is money, in which the extrinſic va- | 
lue is only conſidered. 1, Where two are only concerned in a g 
2. Mutuum may conſiſt of things conſi- bill of exchange, it is properly a loan ' 
dered as in kind, and not as individu- of money; but that not the original 5 
als; this is the caſe of ſteelbow -· goods, intent of this coartalt 356 > 
the nature of ſuch contract. 3552. In a bill of exchange, four perſons © 
3. The heritor's claim of ſteelbow is ſaid frequently concerned; often three, 4 
to fall under his ſingle eſcheat, and and ſometimes two only tranſact it. a 
go to his executors. 3. A party's mark to a bill, inſtead of 
4. Tis doubted, if ſteelbow-goods go to ſubſcribing his name, good; how far : 
the executors, of fall under the e- notaries ſubſcribing for a party that > 
cheat of the herſtor, | cannot write, —＋r more adviſable = 
5. Steelbow-goods affeftable by the te- in ſuch caſe to take a bond. ö 
nant's debt, and the heritor has only 4. Bills blank in the creditor's name fall Z 
a perſonal claim upon the tenant. under the a& 1696; but not blank in- Y 
6. Does ſteelbow accrue to the diſponee dorſations, which however are incon- : 
to the lands, tho? not expteſt. venient. | 359 Z 
7. The money is alienated by the nature g. A bill not bearing order, may not- 5 
of this contract; and, if it accidentally withſtanding be indorſed, where the 7 
riſh, it is loſt to the borrower. 356 | qrawer is the creditor ; but, if it is B 
8, Money could not, by the civil law, payable to the remitter's correſpon- 8 
be lent to ſons in family. This holds dent, ſuch bill cannot be indorſed, . 
not with us: wives regularly not ca- and the remitter may countermand it. 15 
2 of this contract; how far the 6. The creditor in a bill preſumed to 
usband liable. Obligations for mo- have given the value to the drawer, Ly 
ney lent for gaming or betting, void. and likewiſe the indorſee to the in- 5 
9. Payment muſt be made of the ſame dorſer: how far the accepter preſum- 
kind, quantity and value, as borrowed; ed to have the drawer's effects, when 5 
in money, the current value is only he accepts ſimply a bill, not bearing 75 
conſidered. : OTF = value in his hands. | 3 
10. Mutuum is ſtricti juris; no intereſt due 7. Bills payable on fight, or ſome days 2 
hy it, unleſs covenanted. after, ought forthwith to be preſent- 85 
11. Loan of money , with us, can only ed for acceptance; and, if refuſed; 2 
be proved by writing, or oath of the proteſt taken for non acceptance, and 275 
borrower. 1 due notice given to the drawer and 5 
12. Any other contract may be tranſ- indorſer; but otherwiſe, in bills pay- 12 
formed into mutuum; money errone- able at a day certain; the reaſon of the : 
oully paid conſtrued as a loan action difference. [3 
of debt competent on this contract; g. Uſual to accept three bills for the 5 
and if regiſtrable, ſummary diligence:357 | {ame debt, bearing firſt, ſecond and 0 
third ; the reaſon of this uſage; pay- I 
OBSERVATIONS on the law of ment of one extinguiſhes the reſt. 360 ” 
England. 9. Bills not duly paid muſt be proteſted Y 
1. Bonds for double the ſum lent, may ori the laſt day of grace; if that is Sun- I 
be ſatisfied by payment of the true day, on the preceeding day, and due 2 
ſum ET contained in the con- notice ſent to the drawer ; otherwiſe 5 
dition, with intereſt and coſts, tho? recourſe is denied againſt him. . 
after the day limited. 10. The crednor in a bill is not bound A 
2. Loan of money, as well as of other to take a qualified acceptance ; and, A 
things, may be proved by witneſſes it he do, it mult be after proteſt, other- Y 
within ſix years; but after that pe- wiſe it is upon his own risk; he muſt Z 
riod the debt is loſt, by the ſtatute ſend due notice to the drawer of ſuch 8 
of limitation. qualified acceptance. 361 DX 
3. No preciſe form of words requilite, 11. If he upon whom the bill is drawn, 1 
in order to create an obligation, | has not effects in his hand, he muſt . 


| ſuffer- 


\ 
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ſuffer the bill to be proteſted for non- 
acceptance and non-payment, and then 
he or any other may accept ſupra pro- 
teſt, for the honour of the drawer, or 
any of the indorſers; what incumbent 
in ſuch caſe upon the accepter. 

1 2- Where another than the perſon drawn 
upon accepts, he has recourſe againſt 
the drawer, tho? he took no proteſt, 
if the perſoh drawn upon had not ef- 
fects in his hand; but otherwiſe he 


has no recourſe without proteſt, 962 
13. Not ſafe upon payment of a bill that 


is current, to take a ſeparate diſcharge; 
for it may be indorſed; but ſuch Fil 
charge good, after the bill, by lying 
over, has loſt its privileges; however, 
ſuch bill is (till indorſable, and fo far 
current. 

14. A bill payable to more perſons may 
be paid to either of them; and accept- 
ed by more, is due by each in ſoli- 
dum. 

15. Bills, while current, not liable to any 
objection on the part of the creditor, 
or intermediate indorſees. 

16. The ſummary diligence allowed by 
our ſtatute upon bills, has no concern 
with the negociation requiſite in bills. 

17. If a detree is recovered in recourſe 
upon a bill againſt the drawer, or the 

roteſt regiſtred, it is only tranſmiſſ- 
able by aſlignation ; and — 


in the common caſe of bonds aſſigned. 363 


18. Every indorſation is, in effect, a new 
bill; and therefore the laſt indorſee 
has recourſe againſt the original draw- 
er, and all the indorſers. A bill pay- 
able to the bearer void, tho? a blank 
indorſation is in effect ſuch ; not eaſy 
to account why blank indorſations are 
allowed, when blank bills are not. 

19. When a bill lies over unnegociated, 


it loſes its privileges; does this take 


place immediately after it cannot be 
regiſtred; argued, that it ought to be 
ſo holden, as ſoon as the failure in ne- 
gociation happens. 

20. Foreign bills prove their dates in 
queſtions with the heir; does this hold 
in inland bills, where only two perſons 
are concerned; it would ſeem that ſuch 
bill ſhould not prove its date, in a quel- 
tion about death-bed. | 

21, If the perſon drawn upon has effects 
of the drawer, the bill imports an aſ- 

ſignation of the ſame, 

22, 8 regiſtration competent up- 
on bills by our ſtatutes, 


304 


| 


23. The creditor: who duly proteſts his 

| bill has recourſe againſt the drawer 
and indorſers; and, by the cuſtom of 
other countries, ſummary recourſe, 
upon a proteſt for non-payment ; this 
ſummary recourſe, by our law, only 
allowed againſt the drawer, in caſe of 
a proteſt for nom acceptance. 

24. An expired bill remains a good ground 
of debt againſt the accepter ; but in 
caſe of non-acceptance, the drawer and 
indorſers are not liable in recourſe, if 
the accepter had eſſects in his hands; 
but otherwiſe they are; for in ſuch 
caſe che failure in negociation cannot 
liberate them. 365 

25. Recourſe is granted againſt drawer 
ind indorſers, for the ſums in the bill 
exchange, re-exchange, damage, and 
intereſt : if the diſappointment happen- 
ed throꝰ accident, only granted for the 
ſums delivered to the drawer, but not 
for exchange and re-exchange. 

26, What if, by accident, the bill could 
not be preſented in due time, 366 

27. Bills tho? not negotiated, bear intereſt 
gainſt the accepter from the term of 
payment, and againſt the drawer from 
the date, if action lies for the princi- 
pal ſum, 

28, Only bills, and indorſations for pre- 
ſent value, have the privileges = 
ſaid; but granted in ſecurity of former 
debts, may be cut off by the deeds of 
authors. 

29. ih 35 the form of bills, for de- 

livery of goods, performance of deeds, 
or conſtituting ge mortis cauſa, 
or bearing intereſt and penalty, are 
totally void. 

30. Bills may be clogged with conditions 
conſiſtent with their nature; but extra- 
neous conditions ought not to be ad- 
jected to them; do ſuch annul the bill, 

31. Bills duly proteſted, and regiſtred, 
laſt for 40 years; are bills not regiſtred 
cut off by any ſhorter time; action re- 
fuſed upon them if they have lain 0- 
ver for ſome years, unleſs the debt is 
proved by the accepter's oath. 367 

32. Letters of credit, cither general or 
ſpecial; is the like diligence required 
as in bills, in order to eb. recourſe 
againſt the granter of ſuch letter. 

33. A letter of credit, when revocable, 
muſt be recalled before advancement 
is made upon it, and the revocation 
intimated; what if directed to two, 


and 


46 A TABLE OF THE CONTENTS. Bool. 


Par. Pact PAR. Pa GE 


— 


r 


HET - 7 - xz 


as. 


— — 
- 
— -———— 


"__ A > 
a 2 


— — 8 7 
— 1 
mY e 


= - F _— - 
— — — * 
- 

- — 
_ 4 
. — 2 

=> 

3 — 2 


— 
* 


r 1 * 
— 3 — — — 


12 — Ä —— 
2 — 


and each of them advances the whole 


ſum. 368 


34- Dry exchange; it may be deeme 
a device to elude the laws againſt u- 
ſury. 


OBSERVATIONS on the Law of 
England. 


r. Foreign bills of exchange regulated by 
the law of merchants, 

2. Inland bills muſt be proteſted the day 
after the laſt day of grace, and it 1s 
ſufficient to give notice in 14 days 


thereafter. 369 


. Negotiation of promiſſary notes the 

. ne as of :nland'bills. as 

4. Writings in the form of bills, and not 
concerning trade, void ; how far a pa- 
6 I of a bill of exchange, 

ood. 

5. The Jaſt indorſee may ſue the draw- 

er, accepter, and all the indorſers at 
pleaſure. 

6. One having a blank indorſation, pre- 

| ſumed truſtee for the creditor ; a bill 
or note cannot be indorſed over in 

ark, 

7. The caſe of a qualified acceptance; af- 
ter proteſt for non acceptance, an ac- 
cepter, for the honour of the drawer, 
liable as ſurety, and the drawer as 


principal, 370 


3, Proteſt for non-acceptance, or non- 
payment of foreign bills of exchange, 


neceſſary by the common law, but not 


of inland bills. | 
9. What if the drawer or creditor die af- 
ter the bill is accepted, and before 
payment. | 
10. The creditor in a bill or indorſee, 


acceptance, is only neceſſary in fo- 
reign bills ; but as to inland bills, con- 
venient notice ſufficient. 


2. The direct action founded on this con- 
tract, is, whereby the lender inſiſts to 
get back the thing lent. It was theft 
by the civil law, to apply it to another 
uſe: not ſo with us; where more bor- 


3. Regularly the borrower is made liable 
for the lighteſt fault, viz. where he 
borrows for his own behoof; but not 
for accidents, unleſs his fault gave oc- 
caſion to them; what if the thing was 
eſtimated. 

4. What if the thing borrowed periſh by 
the fact of third parties, or fault of the 
bearer. 

5. If the lender receive back the thing 
without complaint, is the borrower 
chargeable with damage; the rule in 
ſuch caſe, 

6. The borrower has the contrary acti- 
on againſt the lender for the damage 
occaſioned thro? the viciouſnels of the 
thing known to the lender, and in o- 


7. Præcarium diffets little from commoda- 
tum; the difference between them by 
the civil law. 

8. Theſe contracts of commodatum and 
precarium, may concern either move- 
ables or immoveables. By præcarium 
of lands one is tenant at will, 


OBSERVATIONS on the law of 
England. 


1. In commodate, if the thing borrow- 
ed is uſed in the proper way, and 
periſhes by accident, the owner bears 
the loſs; but if applied to an improper 


nn uſe, the borrower. 

«| ll; not concerned with the letter of ad- 2. This contract, and that of depgſtum and 
"= Vice. ledge, are called bailments; which 
4 q: 11. yu if a bill left for acceptance be 10 e to be employed or kept. 373 

* miilaid. 1 ? 
oy 1 3. In a ſimple bailment, as a depo/itum, 
1 1 12. Due notice, in the ſame manner as the bailee only anſwerable ſor the 


groſſeſt fault; but in commodatum, the 
party is liable for the leaſt neglect. 


row, it lies againſt each for the whole. 371 


ther reſpects. 372 


1 ofatum. A 
kl Commodate. * . 
5 | 1. Depofitum; it properly concerns move- bc 
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1. Commodate ; the property is not in 


this contract transferred; it may con- 


ſiſt in money, as when delivered to 
make a ſimulate conſignation, and to 
be re· delivered in ſpecie. 


ables; the direct action is compe- 
tent to the depoſitor to get back the 
thing with its fruits; in ſome caſes 
it ought not to be reſtored to the de- 


poſitor. 
. 
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2. The depoſitary is only liable regular- 
ly for groſs faults ; what if he is leſs 
Alligent in regard to the depoſitum, than 
in his own affairs: the caſe of an heir 
ſelling the thing ignorantly. 

3. A contrary action is _— to the 
depoſitary againſt the depoſitor, to 
take back the thing, and to indemnify 
him; where ought he to receive the 
fame. 8 5-290] 

4. The depoſitary cannot uſe the thing; 
it was theft of the uſe by the civil law, 
if he did, but not fo with us; he ma 
prefer his own goods to the depoſitum, - 
if one or other is in danger; he is not 
anſwerable for theft, much leſs for 
robbery in relation to it, | 

5. The — between tum and 
mandate, commadatum and location; 
what if the depoſitary is to receive a 

ratuity. 

If he, without cauſe, refuſe re-deli- 
very, tho' even before the time cove- 
nanted, and the thing periſh thereaf- 
ter, he is liable for the value, 

7. Where money is depoſited, and the 
ſame or the like quantity to be re-de- 
livered, the depoſitary uſing it is not 
liable for — 1 what if it was in a 
ſealed bag. 375 

8. Depoſitum miſerabile; an unfaithful de- 
poſitary, where a depoſitum happens 
on occaſion of fire, or the like, liable 
to double the value, by the edict. 

9. Perſons refuſing to deliver, upon de- 
mand, to the owners, goods taken 
out of ſhips in diſtreſs, are liable, by 
ſtatute, in treble the value; in other 
caſes the embezzeler liable in all coſts 
and damages, by an oath in litem. 

io. Depoſitation of writings; in gratuitous 
. the preſumed terms are, that 
the writing be delivered back to the 
depoſitor, if he calls for it. 

11. If the terms are expreſt, they muſt 
be the rule; but if a deed is exhibit- 
ed by a perſon who knows nothin 

of it, the depoſitation muſt be en 
by the oath of the party ; but other- 
wile, the exhibiter's oath will prove 
the depoſitation. | be £ 

12. In conſignation in a private perſon's 
hand, the peril lies on the conſigner; 
what if it is made in the hands of a 
public officer, 

13. More perſons conſigning ſums, each 
may inſiſt for his own ſhare ; but in 
the caſe of things indiviſidle, all de- 
Yor. III. 


It, 
. The goods being holden as delivered, 


Pax. Pacer 


poſitaries are liable in the whole, or 


each in ſolidum ; they are not ſubjected 
to intereſt, 


14. A depoſitary embezzeling the thing, 


how liable. 


I 5, Sequeſtration; it is either voluntary 


or neceſſary; not granted where ei- 

ther party is in the peaceable poſſeſſi - 

on, who muſt be maintained therein 

by the interdict att poſſidetis ; various 

grounds for ſequeſtration. 377 
e 


16. The office of a ſequeſtree; the ca 


of factors on ſequeſtred eſtates of bank- 
rupts. | 


17. 'The depoſitary may retain the de- 
Poſitum till he is indemnified. 


OBSERVATIONS on the law of 
England. 


A depoſitum, called a Simple Bailment ; 


the bailor may take back the goods 
before the time agreed; and if they 
were to be kept for a ſtranger, may 
countermand the delivery. 378 


If the bailee has a recompence for the 


keeping, he is bound to deliver them 
ſafe at his peril ; but is not liable for 
caſualties that do not happen thro? his 
fault; what if, without any recom- 


' pence, he promiſe to be anſwerable 


for accidents. 


. How far a ny is liable for the 
contents of a locke 


cheſt, if he was 
not adviſed what they were, 


1 


The obligation upon inn-keepers, 
ſtablers, and ſhip-maſters. 


1. The edict, naute, caupones, ſtabularii, c. 


by it ſhip-maſters, inn-kepers, and ſta- 
blers, are liable for the damage by 
the fault and deed of ſervants, and of 
other paſſengers or lodgers ; and for 
what damage happens to the goods 
thro” inſufficiency of the houſe or ſhip. 


. Goods brought into inns by carriers, 


and goods put aboard ſhips by mer- 


chants, are within the edit; how far 
the money in one's pocket falls under 


379 


ſufficient to fix the maſter : the edict 
takes place, even where the lodgers 
or paſſengers are of the ſame profeſſi- 
on, or the lodging is gratuitous. 


r 4. If 
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4 If the maſter gives each perſon the 
charge of his goods, and they under- 
take it, he is not liable, unleſs accel- 
ſary to the embezzelment; what if a 
locked trunk is re-delivered locked, 


or a placard is fixed on the door. 380 


5. Are carriers liable to prove delivery; 
in the caſe of run goods, the embez- 
zeling muſt be proved by their oaths. 


OBSERVATIONS on the law of 
England. 


t. The peculiar caſe of inn-keepers, and 


maſters of ſhips, with reſpe& to goods 
brought into their houles or ſhips. 

2. The privilege only takes place in fa- 
vour of travellers, againſt common inn- 
keepers; but not againſt an infant 
keeping an inn. 

2. Goods delivered to the landlord by a 
odger not ſecured by the cuſtom; nor 
is a friend lodging upon invitation 

- within it; the cafe of a hamper or an 


| horſe left with the landlord. ' 381 


4. The diverſity between the civil law, 
and the law of England, as to a gueſt 
lodging gratis. | 

5. If the horſe on which the ſervant rode 
is ſtolen, the maſter has the action; 
who, a lodger, or a gueſt ; what if an 


inn-keeper refuſe to lodge a traveller, 


6. The caſe of an horſe put to graſs ſtol- 
en; the inn-keeper not bound to re- 
ceive one's horſe, unleſs himſelf lodge 
in the inn; what if the landlord is from 
home at the time. | 

7. What if the landlord deliver the key of 
the chamber where the gueſt lies to 
hint; or if the gueſt, being demanded, 
conceals any of the goods. | 


3, If the lodger's 22 rob him, 
the landlord not liab 


lodge travellers. 

10. Inn-keepers may detain the goods, 
and even the gueſt himſelf, till the 
reckoning is paid, 

11. How the action upon the cuſtom is 
laid. 

12. The caſe of ſhip-maſters; it is much 
the ſame by the low of England, as in 
the civil law. 

13. The cuſtom, in relation to inn-keep- 
ers, is derived from the civil law, 
which is the ſource of the law of Eng- 
land, as it is of theſe of other countries. 


Pact 


gueſt, on any other account than as a 


"I 382 
9. The inn-keeper may be compelled to 


2 3 bs 12 

14. e obligations upon Yup-malters 

* f. trips, regulated by the 
law-merchant, which is part of the law 
of England. 

15. The cuſtom as to inn-keepers in 
ſome caſes, extends to ſhip-maſters ; 
particularly as to goods ſtolen out of 
a ſhip lying in the port. 283 


T I T. XVIL 
Pledge. 


t. Pledge; no conventional pledge of 

moveables without actual delivery by 
our law; the maxim mobilia non habent 
ſequelam, bars it in a queſtion with 
4 purchaſer after ſuch covenanted 
pledge. | 

2, Hypothec and pledge, how under- 
ſtood in the civil law; with us hypo- 
ther applied to the creditor's ſecurity 
upon moveables by the proviſion of 
law; and pledge to that which is co- 
venanted. | 

3. A conventional pledge of moyeables, 
otherwiſe — 44 a pawn; hypothec, 
ſaid in the law to be founded on the 
tacit conſent of parties; the paumn 
emixgou; 3 Our proper wadlets reſem- 
ble it; the nature of proper and impro- 

| per wadſets briefly remarked : per- 
ected by infeftment z good tho? the 
debtor remained in 7 384 

4. The creditor cannot, at his own hand, 
diſpoſe of the pledge for his payment; 
but muſt do it by authority of the 

roper judge. 


F. The pagwn, called Legis commiſſorie in 


pignore, not y"_ rejeted with us, 
but cannot take effect without decla- 
rator of the itritancy incurred; but 
in a proper ſale, or where the ſubject 
is to become the creditor's for a juſt 
price to be determined, when the ir- 
ritancy is incurred, the covenant is 
ſtrictly obſerved. | 
6. If it is covenanted that the debtor 
himſelf ſhall only redeem with his 
own money, and not borrowed, the 
action is void; a creditor reſtricting 
his debt to a leſs ſum, on payment of 
ſuch ſum at a preciſe day, may, on 
failure, exact the whole. 
7. There are no general hypothecs on 
heritage by proviſion of law; nor con- 
ventional hypothecs of moveables, 
without delivery: in all which there. 
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is diverſity between the civil law and 

ours. Legal hypothecs. | 
8. Firſt, the hypothec of the fruits of 

the 'ground to the landlord for the 

year's rent, of which they are the 


product: he has likewiſe an hypo- 


thec of the cattle or ſtocking on the 
ground, but which laſts only for three 


months after the term of payment. 386 


9. A ſubtenant's rent likewiſe liable to 
the heritor who is pteferable thereon, 
to all the tenant's other credirors : this 
hypothec not regulated by the late 
Britiſh ſtatute. : 

10. The houſhold-furniture, or moves et 
illata into a houſe, hypothecated to 
the landlord for an year's rent, and da- 
mage done to the houſe, and the goods 
of others uſed, as furniture fall under 
it; it is good likewiſe to the letter of 
a fiſhing upon the fiſh. ern 

11. The Handlord may obtain a ſequeſ- 
tration of the goods before the term 
of payment; only ſhop-goods __ 
tred for the rent, ſubject to the ſhop- 


rent. 387 


12. Purchaſers and all intermeddlers, 
tho? in execution for debt, with the 
goods hypothecated, liable; but not 
the purchaſers from the immediate 
intermeddlers. A 

13- The hypothec competent to titulars 
of tithes, and miniſters for the tithes 

and ſtipend or tithe-duty; how far te- 
nants paying a joint tack-duty for ſtock 


and tithes liable to the titular or mi- 


niſter. 
14. A tacit hypothec competent to a cre- 
ditor, for the expence of reducing a 


right granted by the bankrupt. 388 


16. A tacit hy pothec competent to tradeſ- 
men for their wages, and to Writers 
ſor their accounts. 

16. And to owners and maſters of ſhips, 
on the cargo for the freight; and to 
the ſeamen upon the * for their 
wages; but not to the furniſhers of 
materials for building a ſhip or houſe; 
is there any hy pothec granted to re- 
pros of houles or ſhips, upon the 

ubject, for the expence. 

17. Right of retention: this on goods 
reſembles a tacit hypothec; but it 


takes place likewiſe in nomina or debts: 


thus a caytioner may retain a bond 
due by him to the principal, till he 
is relieved. 
18. Whether this retention takes place 


389 


Pan, PaOE 
in every caſe where the debtor is en- 


ebe or the creditor, till he is re- 


ieved, | 


OBSERVATIONS on the law of 
England. 


1. The creditor not anſwerable for the 
pledge, it ſtolen, unlels after the mo- 
ney was tendered to him by the debt- 
or, and refuſed. | 

2. How far the pawnee may aſlign over 
the pawn. 

3. The creditor may uſe the pawn, when 
it is not 1 the worle, as jewels, 
but then he is liable if it is ſtolen; he 
may likewiſe uſe it when the keeping 
it is of charge to him, 

4. Divers kinds of rent; a rent-ſervice, a 
rent-charge, and a rent. ſetk; this laſt 


now by the ſtatute the ſame with a 
rent- charge. 


5. A diſtreſs may be of all goods found on 


the land; it ought not to be taken in 
the night-time ; things not diſtrain- 
able. 390 

6. Cattle diſtrained, put in an open 
n are at the peril of the owner; 
ut otherwiſe, if in a cloſe pound; 

what things ought to be put in a cloſe 
3 

If the tenant do not replevy the goods 
diſtrained within the limited time, the 
diſtrainer may cauſe the ſame to be 
apprailed and fold for his payment: 
the caſe of a diſtreſs of corn. 

8. The landlord may ſeize the goods, 
fraudulently carried off the lands by 
the tenant, within a limited time; as 
likewiſe after determination of the 
leaſe, within ſix months. 

9. The goods cannot be taken off the 
lands in execution for debt, unleſs 
the creditor pay to the landlord one 
year's rent: the landlord's privilege of 
ſeizing goods carried off, is extended 
SS 4 391 

10. An inn-keeper may detain the goods 
of his gueſt till the reckoning is paid; 
and a taylor the cloaths till he is paid 
for the making; and an attorney his 
client's writings, till he is ſatisfied for 
his pains and disburſements, Sc. 


. 
Mandate or commiſſion, exerci- 
tory and inſtitory actions; pub- 
lic offices. 
Ste: 
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SetcTIONn I. Mandate or commiſſion. 


1. Mandate, what, 392 


2. Mandates regularly gratuitous: the 
honoraries, or fees of advocates and 
phyſicians not properly hires; a gra: 
tification is generally, by the preſent 
cuſtom, allowed to perſons for their 
pains, where it appears the ſervice 
was not intended gratuitous ; ſuch un- 
derſtood to be paſt from, by a faQtor's 
accepting a ange of his accounts. 

3. Things lawful the ſubject of man- 
dates; interveening in crimes ſubjects 
both the mandator and executer to 
the puniſhment; if the thing 1s only 
hurtful to another, and not in its na- 
ture criminal, the mandator only an- 
ſwerable. | | 

4. Mandates commonly interveen for 
the behoof of the mandant only; when 
for the ſole benefit of the mandatary, 
rather a council than a mandate; al- 
ſignations properly rights and not man- 
dates. | 

5. All mandates require, that the man- 
datary accept, and that the buſineſs 
be lawful ; how muſt a mandate be 
proved. 

6. A mandatary may ſub-commit the 
mandate, but is anſwerable himſelf to 
the conſtituent. 

7. Mandates are either expreſs or tacit 
a tacit mandate, fo far inferred from 
an adyocate's compearing for a party, 
that after decree extracted, it cannot 
be taken off by the advocate's oath, 
that he had none; other inſtances of 
fuch mandates. 

8. An expreſs mandate either ſpecial, 
where — matter and manner is de- 
rermined, or the matter only; or gene- 
ral ſuch commiſſion bearing full pow- 
er of adminiſtration, called by the doc- 
tors a mandate, cum libera adminiſtrati- 
one: divers particulars for which a ge- 
neral commiſſion is not ſufficient au- 


thority. 394 


9. A commiſſion given to more perſons, 
without mentioning a Quorum, con- 
cerning the mandant's intereſt, can- 
not be executed without the concur- 
rence of all; but, if procured for the 
behoof of a third party to complete 
his right, -he may have it done by any 
of the commiſſioners. 

10. If more perſons grant' a mandate 
jointly, each is liable for the whole. 


393 


11. Action competent to the conſtituent 
againſt the — factor or com - 
miſſioner. A mandatary regularly, 
with us, only liable for ordinary dili- 
red ; a factor receiving a ſalary liable 

or omiſſions; but not for intereſt of 
his conſtituent's money in his hands. 395 

12. The mandatary acquiring the right 
in his own name is a truſtee; but truſt- 
rights not provable by witneſſes ſince 
the act 1696; how far is a truſtee in 

re liable to diligence. 

13- What is the caſe of a mandatary ex- 
ceeding the bounds of his commiſſion; 
he runs all risk of the things periſh- 
ing by accident. 

14. The contrary action competent to 
the mandatary for faQor-fee, his ex- 
pences and damages. incurred thro? 
the mandate, as in caſe he was robbed 
in the due execution of it, 396 

15. The truſtee or mandatary can charge 
the conſtituent with no more than he 
paid in tranſacting the debts; what if 
he acquires the ſame in his own name. 

16. Factors or tackſmen upon ſequeſtred 
eſtates acquiring debts thereon, the 
ſame become extinct; does this take 
place, if they acquire after they are 
exauctorated, but before they are ex- 
onered, 

17. A mandate becomes extin& by the 
death of either the mandant or manda- 
tary; exceptions from this rule, 397 

18. Mandates likewiſe determine, by 
the revocation of the mandant, or re- 
nunciation of the mandatary. _-.-. 

19. Mandates tacitly revoked by grant- 
ing commiſſion to another, or by the 
mandatary's becoming bankrupt. 


SECTIOn II. Exercitory and inſtito- 
ry actions. 


20. Exercitors, or owners of ſhips, liable 
for the contracts of the maſter com- 
miſſioned by them, or of his ſubſtitute 
that acts in his place; the preſumed 
powers of a — ou 

21. The various manner of freighting 
ſhips; what if the ſhip is caſt away 
during the voyage, or becomes un- 
able, without the maſter's fault, to 
perfect it. 5 398 

22. If the ſhip and cargo periſh, no 
freight is due; if part of the goods is 
ſaved, freight is proportionably due. 

23. What if the voyage is hindred thro? 

the fault of one or other of the parties. 
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24. A maſter regularly has not power to 
8 oods, — loud the ſhip | for the 
merchant's behoof; what if they em- 
loy him for that pur poſe, or take the 
— of his actings in that reſpect. 
25. Bills of loading; by theſe the maſter 
and owners are bound to re-deliver 
the contents in good condition ; mult 


warrant againſt the deeds of the crew 
and mariners. 


26. Merchants and creditors have their 
option to ſue either the owners or 
maſter. 

27. A written commiſſion to a maſter, 
in order to create theſe obligations a- 
gainſt the owners, is not required, but 
his officiating is ſufficient, - 

28. Bonds or bills of bottomry ; the laſt 
are preferable; it is otherwiſe, in caſe 
the owner of the ſhip borow money 
upon it for his own uſe, and not to- 
ward the repair of the ſhip; for ſuch 
bonds are preferable, according to 
their dates. 

29. The creditor only bound to prove, 
that the money was lent for repairing 
the ſhip. 

30. Each owner, by the civil law, liable 
in ſolidum; but, by the preſent cuſtom, 


the owners only liable to the extent of 


the ſhip, appurtenances and freight; 
this likewiſe the caſe with us by the 
Britiſh ſtatute; and which does not 
ſubject them by the deeds of paſſen- 
gers. 

31. The inſtitory action; it concerns land- 
negotiation; no matter of what age, 
ſex or condition the inſtitor or manag- 
er be, in ofder to ſubject the prepoſi- 
tor or employer. 

32. If more perſons are concerned as 
prepoſitors, each is liable to make 


good the contracts or acts of the in- 
ſtitor. 


| 01 
33. The manager or inſtitor is not * ü 


to the contracters, unleſs he ſpecially 
ſubject himſelf; the caſe is other wiſe, 
as to a ſhipmaſter. 

34. The conſtituent or prepoſitor no far- 
ther liable than in the expreſs or pre- 
ſumed terms of his commiſſion. 

35. The conſtituent ſtill liable, tho' he 
recal his commiſſion, unleſs ſuch re- 
vocation be duly notified; and con- 
tracters bona fide with the manager 
is ſafe, tho' the couſlituent be dead. 


36. The ſame rule holds by the cuſtom 


of trading nations, in reſpe& to con- 


VoL. III. 


399 


400 


ſtituents and inſtitors, as in the caſe 
of exercitors and maſters; but the 


manager has no power of ſubſtituting, 
as a maſter has, 


SECTION III. Public offices, 


37. Public offices a kind of mandates; 
they are either during pleaſure, or 
for life; thoſe for life forfeitable upon 
miſdemeanors; how far on account of 
non-reſidence. 


38. No good excuſe, that the predeceſſors 


in office were guilty of the like mal- 


adminiſtration; but no new grant can 
be made of the office till the perſon 
be found guilty of the malverſations, 


and thereon deprived in a regular 
manner, 


OBSERVATIONS on the law of 
England. 


1. The death of the perſon who gives or 
receives a mandate or authority, voids 
it; and, if given to two or more, the 
death of one voids it as to all; it is o- 
therwiſe, if the authority is coupled 
with an intereſt, and ſo is a truſt. 

2. Attornies conſtituted for giving or re- 
cciving livery and ſeiſin; muſt all con- 
cur, unleſs the warrant be given to 


them jointly or ſeverally. 402 


3. If a receiver is robbed of his conſti- 
tuent's money, he muſt have allow- 
ance of it. ED 

4. A bailiff of his own wrong, has no 
allowance for his expences and pains. 

5. The conſtituent anſwerable for the 


actings of his deputy; and the ſheriff- 


principal for thoſe of the under-ſherift. 
6. An attorney, in a limited ſenſe, under- 
ſtood of one that manages the fact in 
law-ſuits for others at their requeſt; 
and is either general or ſpecial; of old, 
one could not appear by an attorney 
without the king's licence; it is other- 


wiſe at preſent. 404 
7. Factors intitled to factorage or com- 


miſſion- money; can he {ell on truſt : 
if his books are accidentally loſt, only 
chargeable by his own oath, 

8. A ſactor liable in damages, it without 
orders he endeavours to run the 
goods, and they are ſeized; what if 
they eſcape ſeizure. 


9. A factor accepting a bill to a mer- 


chant, for goods ſtill in his poſſeſſion, 
liable in payment of the bill, rho? the 
S 
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goods be ſeized, on a commiſſion of 


bankrupt againſt the merchant. 405 


10. What if a factor neglect to inſure 
oods conform to orders, or ſend pro- 
þibited goods. 

11. Commiſſions to the judges of the ſu- 
perior courts irrevocable; but that to 
the attorney- general or ſolicitor- gene- 
ral, during pleaſure only. 

12, Offices that concern the adminiſtra- 
tion of juſtice, or the 2 good, 
not to be granted to perſons unexpert 
therein, and ſuch grant is void; the 
penalties of ſuch as ſell or purchaſe 
offices. 

13. A judge cannot appoint a deputy, 
unleſs he has power in his commiſſion 
to do it; the nature of a deputation. 

14. Acts done by an officer, who is ſuch 
de fatto, tho* not de jure, good, being 
done before his authority is challeng- 


ed. 406 


15. Perſons contracting with a bailiff, 
ſhop-keeper, or other manager, in re- 
lation to the buſineſs committed to 
them, have action againſt the conſti- 
tuent, and are liable to him. 

16. A ſervant embezzling goods com- 
mitted to his truſt, to the value of 
40 5. guilty of felony. 

17. The power and office of a maſter of 
a ſhip; he could not by the common 
law impawn the ſhip; this power pro- 
ceeds trom the civil law and cuſtom 
of merchants. 

18. Whenever the goods are put on 

board, the maſter and owners of the 


ſhip, liable. 407 


19. After the goods are put on board, if 
an embargo- comes, the maſter break- 
ing ground is liable for damages. 

20, If the maſter in a ſtorm is obliged to 

do damage to the ſhip, this held as 
goods caſt over board. 

21. When the ſhip periſhes, the owners 
loſe their freight, and the mariners 
their wages; their wages may be de- 
tained till the damage occaſioned by 
them to the goods be ſatisfied ; and 
they forfeit the ſame, if they deſert 
before the voyage is ended. 


T 1 T. . 
Permutation and fale, Policy of 
Inſurance. 


SEcTIOn I. Permutation and ſale. 
1. Permutation and ſale moſtly govern- 
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ed by the fame rules: fale became 
more frequent; it is ſuch, where a 
price is given for the thing; both con- 
tracts with us are perfected by ſole 
conſent in moveables; but, with the 
Romans, permutation required actual 
delivery on one ſide. | 
2. Both agree in this, that latent inſuffi- 
ciency either annuls the contract, or 
makes way for an abatement or com- 
ee but the thing muſt be of- 
ered back when the inſufficĩiency ap- 
pears ; if the deliverer knew the in- 
ſufficiency, whereof the receiver was 
ignorant, he is liable in all damages to 


the receiver. 408 


3. The price muſt be in current money; 
the remedy in the civil law, that - 
contract of ſale might be reſcinded, 
if the price was _ the half, takes 
no —_ with us, 

4. Delivery of the goods ſatisfies the 
contract of ſale; Bo in permutation 
the contract was not perfected, unleſs 
the property belonged to the parties. 
This holds ſo far in excambion of 
lands with us, that recourſe is compe- 
tent to the party from whom the lands 
are evicted, to his own lands, even af- 
ter 40 years preſcription; unleſs it is 
run after the eviction. 

5. In exchange of moveables no recourſe 
is granted upon eviction of the goods; 
the maxim, Mobilia non habent ſequelam, 


bars it. 309 


6. Error, in the ſubſtance of the thin 
fold, annuls the contract; but, what 1. 
it happen in accidental qualities, or 
in the quantity. 9 

7. All parties, not prohibited, may buy 
or ſell ; how far a tutor or curator may 
purchaſe the ſubjects of the minor. 
Members of court are diſcharged, on 

pain of deprivation, to purchaſe pleys 
or things in ſuit. 

8. All things may be ſold that are not 
prohibited, even a crop to be ſown, 
or what fiſhes ſhall be taken at next 
caſt, but not things ſacred or religi- 
ous; how far poiſon may be imported 
or ſold: divers ana Fg prohibit- 


ed, upon political conſiderations, wv 


9. Shares of imaginary ſtocks prohibite 
to be fold, on pain of treble damages; 
and muir-fowl and partridges not to 
be uſed during certain ſeaſons, 

10. The mixing wine or beer with cor- 


rupt liquors, and ſelling the fame, : 
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old a capital crime; but now puniſh- 


able arbitrarily. 411 


11. Monopolies; theſe prohibited, and 
eannot be acquired by preſcription; 
this does not hinder the excluſive pri- 
vilege indulged, by ſtatutes, to inven- 
ors of new manufactures, and to au- 
thors of books, for a limited term. 

12. The excluſive privilege granted to 
authors of books, is for 14 years af- 
ter publication; and thereafter renew- 
ed for the like ſpace, if. the author is 
then alive: the penalties for encroach- 
ing thereon, and the limitation of the 
ſame. 

13. Fairs and markets; they are granted 
by the ſovereign; their privileges: 
goods therein cannot be attached; nor 


perſons arreſted in the fair, unleſs for 


crimes or debts contracted during the 
fair; the privileges of a fair by our old 


law. 412 


14- Foreſtalling and regrating prohibit- 
ed; how far the ſale of growing corns 
falls under the 1 

15. The uſing falſe weights and mea- 
ſures, how puniſhable, 

16. Where goods run or prohibited are 
ſold, the | ay who knew their con- 
dition, is liable for the price, tho* they 
be ſeized. How is the matter ordered 
where the thing, or part of it, had pe- 


riſhed before the ſale. 413 


17. The caſe of the ſtatute of the 11th 
of the late king, touching run or pro- 
hibited goods * to ſale; the ſeller 
in ſuch caſe is not liable to deliver the 
goods; but the buyer, if he receives 
them, and do not uſe the privilege of 
the ſtatute, is liable for the price. 

18. The eſtabliſhment of the poſt- office, 
for the benefit of commerce; the duty of 
the. poſt-maſter z the penalties of per- 
{ons encroaching upon his privilege. 


19. The robbing or ſeizing the mail or 


packet, a capital crime. 41 

20. The preſumed intent of earneſt is to 
ſecure the bargain; it is not under- 
ſtood to be dead earneſt, 

21. Unleſs truſt is given for the price, 
delivery of the goods does not transfer 
the property till the ”= is paid; 
how far the ſeller preferable to the 
buyer's creditors upon the goods de- 
livered; the ſeller ought inſtantly to 
deliver the thing, on tender of the 
price. | 

22. Goods bought, in order to be ſold 
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again at a particular fair, not deliver- 
ed in due time, may be refuſed by the 
buyer thereafter. What if hazard of 
the buyer's inſolvency appear: acceſ- 
ſaries muſt be delivered. 


23. The buyer muſt pay the price; what 


if hazard of eviction emerge; or if, 
thro* non-payment of the price, the 
ſeller is forced to keep the thing. 415 


4. The ſeller is bound to warrant the 


thing fold ; abſolute warrandice al- 
ways implied in fale. 


25. The action of eviction muſt be duly 


intimated to the ſeller, who, upon e- 
viction, is liable to the buyer in all da- 
mages, as the thing is worth at the 
time of the eviction; but not for im- 
provements or meliorations. 


20. The price mult be paid in good coin 


it is high treaſon to forge gold or ſil- 
ver coin. 


27. To forge braſs or copper coin, two 


years impriſonment. 416 


28. The penalty of knowingly uttering 


falſe or counterfeit money. 


29. Reverſion in ſale, either perpetual or 


— 2 the difference between a 
perpetual reverſion in a ſale, and that 
in a wadſet; a temporary reverſion in 
a ſale, ſtrictly interpreted; this no real 
quality of the ſale, but good againſt 


ſingular ſucceſſors in lands, if duly re- 
giſtred. 


30. In circumſtantial caſes, a contract, 


called a ſale under reverſion, may be 
found a ſecurity only for a ſum bor- 
rowed ; in the ſame manner as if it 
had been a wadſet directly covenanted. 


31. The pattum legis commiſſoriæ in (ale, 


according to the civil law : it is only 
args upon the buyer, and regular- 
y not good againſt his onerous ſingu-— 
lar ſucceſſors ; the procedure in it, and 
effect of the ſame. 


I 
32. This covenant extended to the ful 


import of the words : if the ſeller, af- 
ter lapſe of the day, and the price not 
paid, declare his election, that he re- 
files from the bargain, he cannot there- 
after recur to it. 


33. The import of the paction called a4. 


dictio in diem in the civil law; the ſell- 
er mult intimate to the buyer the high- 
er price offered by another, that he 
may give itz how far ſuch paction in 
land-rights good againſt ſingular ſuc- 
ceſſors; neither this, nor the pattum 

legis 
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45. The friendly inſurance of houſes in 


PAR. PAGE 


legis commiſſrie, good in the ſale of 
moveables. 

34. Sale by roup, either judicial or volun- 
tary ; the procedure and effect of a 
judicial roup of an eſtate, and of a vo- 


luntary roup of the ſame. 418 


35. Sale being perfected, the ſeller is 
bound to uſe ordinary diligence in 
keeping the thing, and to deliver it 
with the fruits, where the hazard is 
the buyer's. The caſe of things ſold 
by weight or meaſure, or fold at fight 
or trial, or by a conditional ſale. 

36. Where the delay of delivery occurs 
thro? the fault of the buyer, the risk 
is his; and if thro? fault of the ſeller, 

it periſhes thereafter ro him ; he that 

is Fat in delay mult ſuffer the loſs of 


the thing periſhing by accident. 4'9 


37. Mutual actions betwixt buyer an 


ſeller ; he who inſiſts muſt firſt im- 


plement his part of the contract. 


SecTion II. Policy of inſurance, 


38. The contract of inſurance, policies of 
aſſurance ; the preſumed time of the 
adventure in goods, from their being 
put aboard till they are unloaden; and 
in ſhips from their ſetting ſail till their 
arrival, 

39. Two companies for inſuring ſhips, 
and lending money upon bottomry, 
erected purſuant to an act of parlia- 
ment; the ſtatute only bars other ſo- 


cieties from doing it. 420 


40. Policies of aſſurance muſt be on 
ſtamped paper, or otherwiſe the par- 
ty forfeits 100 J. and the policy is 
void, and not ſuppliable. 

41. The proper ſubject of this contract, 
future damage; how far paſt damage 
may be the ſubject of it. 

42. Goods tranſported by land, houſes, 
and other things, may be inſured; 
how far goods prohibited can be inſur- 
ed. May one's life or liberty be in- 
ſured. 

43. If the ſhip does not proſecute the 
voyage, the premium mult be reſtored 
with deduction of one half per cent. 
What if goods are inſured beyond or 
below their value, or leſs goods put 
aboard than as in the policy, 

44. The puniſhment of death inflicted 
on ſuch as burn or deſtroy a ſhip, in 
prejudice of the inſurers. What if one 
infure the ſame ſubje& with different 


perſons. | 421 


Edinburgh ; the partners in it are both 


the aſſurers and aſſured; bonds grant- | 


ed for the inſurance-money made re- 
al by ſtatute, upon the houſes aſſured, 
46. Wagers in general not unlawful ; but 
in particular caſes prohibited by ſta: 
tutes, as during the war in queen 


Anne's reign, upon the contingen- 


cies in itz and laying wagers or bett- 
ing upon the ſides of players at un- 
lawful games, 


OBsERVATIONS on the Law of 
England. 


1. Exchange of lands requires an equa- 
lity of eſtates as to the quantity, but 
not as to the value, manner, or quali- 


ty of the eſtates; this exemplified. 422 


2, Other requiſites of exchange, viz. that 
the word (exchange) be uſed; that 
there be entry or claim in the life of 


the parties; and that of things lying 


in grant, or land in different counties, 
it be by deed. 


3. In ſale of goods of 101. value or above, 


the buyer muſt receive part of the 


goods, or give earneſt to bind the bar- 
gain, otherwiſe it is void, unleſs in 
writing; which is likewiſe required 
to agreements that are not to be per- 
formed within an year after making 
them, 
4. In a bargain and fale of lands, they 
wy without livery and ſeiſin; it muſt 
e inrolled within ſix months : if two 
ſuch be made of the ſame lands, and 
the ſecond is firſt inrolled; yet if the 


firſt is inrolled within ſix months, it is 


f 42 2 
5. In this conveyance, a valuable conſider- y 


preferable. 


ation muſt interveen; and if it is ex- 
preſſed in the deed, no averment to the 
contrary receivable ; but tho? it is not 
expreſſed, yet the bargainee may aver 
it; it cannot be to the uſe of another. 

6. None can ſell lands unleſs he or his 
anceſtor, or thoſe from whom he 
claims, have been in poſſeſſion of the 
_ one whole year, next before ſuch 

ale. 

7. In eſtates made upon condition, the 
teoffor, upon the condition broken, 
may re-enter into the lands, and ſhall 
be ſeiſed of his firſt eſtate. 

8. Unlels the ſeller expreſsly warrant the 


goods ſold, he is not liable to the buy- 


er; 


424 
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er; tho' the goods laboured under la- 
rent inſufficiency, or be evicted, 

9. Where warrantee is given, it muſt be 
parcel of the bargain, otherwiſe not 

ood, 

105 In a ſale of lands, unleſs expreſs war- 
rantee is granted, the ſeller is not li- 
able in caſe of eviction of the ſame; 
but warrantee is implied in exchange; 
and in partition among heirs- par ce- 
nars. . 

11. In the warrantees implied the heir is 
bound, but not in expreſs warrantees; 
what if one makes a feoffment to an- 
other, his heirs and aſſigns. 425 

12. It is a lineal warranty, where one 
binds himſelf and his heirs to warrant 
the lands ſold. 

13. Collateral warrantee, what; this in- 
convenient, and remedied by ſtatute. 

14. It is the privilege of fairs and mar- 
kets, that goods honeſtly bought there- 
in, tho* ſtolen, cannot be challenged 
by the owner. 

15. Regulations touching the ſale of 
horſes in fairs and markets. 26 

16. A fair or market cannot be ERR 
to the prejudice of a neighbour's pri- 
or one; it is forfeited by contraveen- 
ing the charter, diſuſer, and extortion 
of fees, 

17. Engroſling, foreſtalling, and regrat- 
ing prongs by ſtatute, 

18. The court of pie-powders ; its bu- 
ſineſs is to do juſtice in relation to con- 
tracts or crimes happening in fairs and 
markets. 


19. Inſurance of ſhips regulated by the 
mercantile law, 


20. It is felony for the captain or mari- 


ners, belonging to a ſhip, wiltully to 
deſtroy the — to the prejudice of 
the inſurers. | 

21. Where goods are caſt over board, to 
lighten a ſhip, the aſſurer liable in con- 
tribution proportionably. 427 

22. The cal where, by the inſurance, 
the ſhip is to depart with convoy, 

23. Where the party infures his goods 
beyond the value, he only recovers | 
from the aſſurers according to their 
true value, 

24. If goods are redeemed from a pirate, 
the inſurers are liable in contribution. 

If the loſs is partial, the merchant 
may renounce the loading to the al- 
ſurers. 

25. The poſt- maſter-· general liable for the 
Vo. III. | 
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non-feaſance or negligence of his un- 

der officers, as to the port of letters, 

and bills or notes therein : this exem- 

N by a precedent in the laſt re- 

ort. 

26. At whoſe peril is the thing ſold when 
it periſhes by accident, before delive- 
ry. 428 

27. An alien purchaſing lands, they eſ- 
cheat to the king; but if he is a de- 
nizon, and die without iſſue, they eſ- 
cheat to the lord of the fee. | 

28. If a man, after committing felony, 
purchaſe lands, and is afterwards at- 
tainted, it eſcheats to the lord; but if 
he purchaſe land after he is attainted, 
it eſcheats to the king. The caſe of 
lands purchaſed in mortmain. 

29. Merchant ſtrangers, found in Eng- 
land, at the beginning of a war with 
their ſovereign, treated in the ſame 
manner as ſuch ſovereign uſes the 
Britiſh ſubje&s then found in his do- 
minions, 429 


TI. . 


Location- conduction. 


1. The contract of location; it has near 
reſemblance to that of ſale; the ſub- 
ject of it, the uſe of things, or ſervice 
of perſons, What if the leſſee does 
not obtain poſſeſſion of the ſubject; or 
the tenant is deprived the uſe of the 
houſe lett, while in repairing. _ 

2, The tenant debarred from poſſeſſion 
by the landlord, or, on his part, in- 
titled to all damages ; but other incon- 

veniencies not charged to the land- 
lord. 430 

3. If the houſe is quite darkened by a 
neighbouring heritor, the tenant may 

leave it, or claim a diminution of the 

rent. 

4. How far an artificer liable; if the mat- 

ter is his, it is ſale, and not location. 

5. All agreements among tradeſmen, for 

ſettling or advancing their wages, void, 

and the offenders puniſhable. | 

6. All abuſes, or frauds committed by 

tradeſmen, ſeverely puniſhable by Bri- 

tiſh ſtatutes : how did the caſe ſtand 

| by our old Scots act. 

The hirer mult uſe the thing in man- 
ner . on, and reſtore it when 
the ule is at an end; the letter of ſer- 
vice, work, or labour, muſt perform 
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Pan. | Pace 
the conditions. In a farm the rent 
may - conſiſt in a proportion of the 
rok. 431 

8.Location-conduQion, either expreſs or 
implied; this laſt takes place, where 
one, without agreement, takes the uſe 
of things, or ſervice of perſons, for 
which a price is accuſtomed to be paid; 
_ in tacit relocation, this taken off 

warning or over-giving. 

9. The iter has aQtion againſt the let- 
ter to perform his engagement : an 
artificer is liable for damages thro? his 
ſmalleſt fault; what if it happen thro” 
the fault of third parties. 

10. In farms, the tenant is bound to keep 
the houſes in ſuch repair as he gets 
them. In houſes let for habitation, 
the landlord is bound to keep them 
in repair. 432 

11. If a ſubject is firſt let to one, and there- 
after to another, he who gets the firſt 

ſſeſſion is preferable. A leaſe of 

| 1 good againſt ſingular ſucceſſors. 

12. Action is competent to the lettet, of 
his labour, againſt rhe hirer, for the 

wages, hire, or price; and to the land- 

lord againſt the tenant for the rent ; 
what if he is in arrear. 

13. In caſe of unuſual ſterility or vaſtati- 
on of the fruits, the tenant intitled to 
an abatement or diſcharge of the rent. 

14. Not underſtood ſterility, whete the 
increaſe ſatisfies the ſeed and labour. 433 

15. In a let of houſes, the tenant, exclud- 
ed from the poſſeſſion by the landlord's 
fault, intitled to all damages ; what if 
by accident. N Ter 

16. In a tack of the cuſtoms, the tackſ. 
man, in ſuch caſe, relieved of the tack- 
duty. 

17. If the ſubject affords only caſual pto- 
fits, as in a lett of a fiſhing, no abate- 
ment is given of the rent, tho? nothing 
ſhould be got; unleſs the uſe of ſuch 
privilege lett is accidentally barred. 

18. Whether are tenants, that were for- 
ced to pay their rents or cels to the 
rebels in the late rebellion, intitled to 
allowance of the ſame. 

19. Where ſervants die during the term, 
the fee is proportionably due; what if 
they fall ſick only, or if they depart, 
or the maſter puts them away during 
the term. 

20. The tenant liable for all damages 
thro? waſte; what if it happen by the 
facts of third perſons. 

21. If a tradeſman contract to build an 


434 
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houſe, and it fall by accident before 
it is firiiſhed, the loſs is the tradeſ- 
man's, unleſs payment was to be made 
according to the meaſure. What if the 
thing made periſh in the artificer's 
poſſeſſion. 


OBSERVATIONS on the law of 
England. 


t. Common carriers liable to all risks, 
even tho* they are robbed of the 
goods : this a political inſtitution, to 

revent frauds, 35 

2. The caſe is the ſanie of maſters an 
ownets of ſhips, ſtage-coach-men, Cc. 

3. A carrier has a ſpecial limited proper- 
Zn the goods; therefore if the owner 

raudulently ſteal his own goods, in or- 
det to charge the catrier, he is guilty 
of felony. 

4. How a hackney-coachman is liable 
for the goods of paſſengers loſt or 
robbed. | 

5. A carrier muſt anſwer for thoſe em- 

loyed under him ; he is intitled to 
is hire, without any covenant for it. 436 

6. What if, by the act of God, or the e- 
nemies of the king, the goods periſh. 

7. Artificers liable for damage happening 
thro? their unskilfulneſs. | 

8, One, to whom the uſe of things is lett 
for hire, is anſwerable for ordinary di- 
ligence. | 

9: The leſſee of lands for rent reſerved, 
has no abatement of the rent on ac- 
count of ſterility, 


. 
Intereſt. Unlawful uſury. 


SECTION I. Intereſt. 


1. The contract for intereſt, not locati- 

on, but an acceſſary contract; why 
annualrent ſo called, and why termed 
intereſt; it muſt conſiſt of the ſame 
kind with the principal. FO. 

2. Intereſt not ſimply prohibited by the 
Moſaic law, nor by the evangelical 
law; the canon law pretended to pro- 
hibit it; but an evaſion found to elude 
the prohibition z not againſt the law 
of nature or Chriſtian charity. 427 


3. The ſtandard of intereſt with the Ro- 
mans divers; various with us; at laſt 
fixt to five per cent. per annum; but this 

may 
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be exceeded; where the creditor 
runs the risk, as in bonds of bottomry. 
4. In Engliſh double bonds, the double 


ſum cannot be exceeded; it is reſtrict- 


ed to the ſum lent, intereſt and ex- 
pence; the law in the place of pay- 
ment muſt be regarded as the ſtandard 
of conventional intereſt. 

5. If a ſum is lent for intereſt, the cre- 
ditor is not bound to take it before 
the term; intereſt, if for one year 


id, is due in time _— 438 


6. Intereſt is due by law, after denun- 
ciation at the market-croſs of the head- 
burgh of the ſhire where the debtor 
dwells. 

7. It is doubted, if a denunciation upon 
an horning, without being regiſtred, 
will make the ſums charged for bear 
intereſt, 

8. In what other caſes is intereſt due by 
law. 

9. Except in the foreſaid caſes, intereſt 
only due by paction, expreſs or im- 
plied, but teſtrained to the _ ſtand- 
ard on pain of uſury; what if a lower 
intereſt is agreed to, on condition of a 
higher, in caſe of non-payment of the 
re{tri&ed intereſt at the term. 


SecT10n II. Unlawful uſury. 


to. Uſury ; the puniſhment of it among 
the Romans, by our old law, and by 
the late Britiſh ſtatute: it may be 
proved by the oath of the creditor, 


or by witneſſes. 439 


tr. It is either committed directly, by 
exceeding the legal intereſt by expreſs 
covenant; or indirectly, by corrupt 
bargains, whereby the creditor gets 
unlawful advantage; inſtances of this 
in our old ſtatutes, and in the Britiſh 
act. 
12. A covenant for a tack to commence 
after redemption of a wadſet for a 
rent, far within the true value, prohi- 
bited, 
13. Gifts from debtors to their creditors 
not allowed, unleſs the ſpecial favour 
in remuneration whereof they are 


granted, is inſtructed, 440 


14. A proviſo for compound intereſt, in 
caſe of non-payment of the intereſt 
duly, does not annul the bond as u- 
furious; but what if it is exact ed. 


15. The Britiſh ſtatute introducing an 


abſolute nullity of the bond, an in- 
demnity could not prejudice the debt- 
or's intereſt by the nullity, 


Par. Pon 
16. But as to the penalty of treble the 


value, an indemnity would cut it off, 


unleſs there was a decree for the ſame 
before ſuch act. 


OBSERVATIONS on the law of 
England. 


1. Uſury, either lawful, viz. the legal 
intereſt; or unlawful, when more than 
the law allows is exacted: all uſur 
or intereſt by the common law diſal- 

lowed. 441 
2. The taking a bond for double the 
ſum borrowed,not uſurious at preſent; 
by ſtatute no more can be exacted 
than the principal intereſt and coſts. 
3- Does the receipt of the intereſt before 
the time of payment, or the accept- 
ing of a gratification from the debtor, 
on payment of principal and intereſt, 
infer uſury, 


| 4. The puniſhment of taking ory of 


old upon money lent, cenſures of the 

church in the offender's life; but if 

one, after his death, was found to 
have died an uſurer, all his goods were 

eſcheat. 44* 

5. Indirect uſury prohibited. 

6. Reſolutions on Engliſh ſtatutes; 

7, Is receipt of nec before the time, 
uſury. 

8. The grant of an annuity for life, ex- 
ceeding the intereſt of the ſum given 
for it, not uſury. 

9. Not uſury to contract for more than 
the common intereſt, where the prin- 
cipal is to be loſt upon a contingency. 

to. When is it uſury to covenant, that 
a greater ſum than the ordinary inte- 
reſt ſhall be paid, if the principal is 
not paid at the time covenanted. 

11. Not material, whether the ulurious 
intereſt be ſecured in the ſame deed. 443 

12. What if the whole exceſſive profit be 
not reſerved in money. 

13. A ſecond bond, covenanting intereſt 
upon the penal ſum in the ft bond, 
ulury. | | 

14. Whether the debtor, in an uſurious 
bond, admitted as evidence in an in- 
formation againſt the uſurer. 


TIT xx 
Society. 


1. Society. Things may be in common 
without ſociety; inſtances of it. £ 
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2. A contract interveening betwixt the 
roprietors of a common ſubject to 
ol jt in common, for the common 
rofit, becomes the contract of ſociety 
etween them. It is either expreſs, 


or tacit, univerſal or particular. 444 


3. There muſt be hazard of profit a 


loſs in ſociety. Societas leonina repro- 


bated, whereby the one party is to 
have all the profit, and the other to 
bear all the loſs. 

4. Things tawful the only ſubje& of ſo- 

ciety; but, if the undertaking is law- 
ful, all the gain, tho' by unlawful 
means, muſt be communicated: 

5. What is the caſe, if the partners ma- 
nage all by themſelves, or appoint 
one of themſelves, or 4 ſtranger to 
manage for them. Can they berate 
2 by ſurrendering their in- 
tereſt. 

6. The obligations of partners relatin 
to the affairs of the company, bind al 
in ſolidum, and their actings affect the 
whole company, being in their ordi- 

nary courſe of management. 

7 If one of the partners purchaſe a ſub- 
ze& with the 8 money, in his 

own name, his creditors may affect 

it ; it is otherwiſe, if in name of the 


company, 445 


8. One, adjuſting accounts with any of 
the company, is ſafe againſt a new ac- 
counting with the reſt, : 

9. The rule in the civil law, Potior eſt 
conditis prohibentis, that each partner 
had a negative upon the reſt, not ſo 
ſtri& with us. 


10. One of the partners cannot ſue the 


company's debtor for more than his 
own proportion, unleſs he was the 
contracter, | 
11. What if a partner lend the compa- 
ny's money in his own name, on in- 
tereſt, which otherwiſe would have 


lain dead, 446 


12, Every partner muſt be proportion- 
ably indemntfied: what if a partner's 
money, intended for. the common 
ſtock, periſh before it is put in. 

13. What if any of the partners fraudu- 
lently apply the company's money to 
his own ule. | 

14. One of the partners recovering his 
own ſhare from the debtors of the 
company, who afterwards become in- 
ſolvent, bound to communicate to the 
reſt proportionably. 


þ 


15. What if one of the partners is credi- 


tor to the company, and ſome of them 


become inſolvent. 
16, The ſociety is diſſolved when the 
' negotiation is at an end; but may be 


tacitly continued. 447 


17: It is likewiſe diſſolved by the bank- 

ruptcy of any of the partners; in 
ſuch caſe the company 1s preferable 
to extraneous creditors upon his ſhare, 
in reſpect to their claims againſt him. 

18. The ſociety is allo diſſolved by the 
death of any of the partners, unleſs 
otherwiſe provided in the conſtituti- 
on; but a previous paction to aſſume 
the heir is not good; except in ſociety 
among tackſmen of the cuſtoms, by 
the civil law. ; 

19. An aſſignee by a partner to his ſhare 
does not become partner, but may 
draw ſuch ſhare. S 

20. Partnerſhip is likewiſe diſſolved at 
the pleaſure of either of the partners; 
but ſuch renunciation muſt neither be 
fraudulent nor unſeaſonable; the ef- 
fe of an undue renunciation; the 
majority of the partners may renounce 
betore expiration of the time, 

21, Any one of the partners, or joint 
owners of a ſhip, may bring an action 
_ the reſt, in order to get free 
0 


the partnerſhip. 449 


22. Societies erected into companies by 
public authority; ſuch corporations 
regularly perpetual; their affairs are 
managed, as lireaed in their charter. 

23. The eee of Scotch companies, 
erected into corporations, are ſaved 
by the treaty of union. 

24. Upon diſſolution of the ſociety, the 
reſpective partners draw their ſhares ; 
but muſt firſt ſatisfy the claims of the 
company againſt them. 

25. If the debts owing by the company 
exceed the effects, they muſt bear a 
proportionable burthen of the ſame; 
what is the caſe of one who contri- 


buted only pains. 449 


26, It one of the partners die before the 
adventure is commenced, . the copart- 
nery is at an end. 


27. The Bbeneficium competentiæ, which 


took place by the civil law among 
partners, does not hold with us. 

28, The acts of private ſocieties, impoſ- 
ing penalties upon tranſgreſſing them, 
cannot receive execution. 

29. In place of the mutual action pro fo- 
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cio among partners, by the civil law, 
we have an action of count and rec- 
koning ; partners are liable to ordina- 
ry diligence. 


OBSERVATIONS on the law of 
England. 


1. Joint-tenants, tenants in common, 
and heirs parceners, not properly part- 
ners, or in ſociety, 4 

2. Matters of trade regulated by the 
mercantile law, 

3. How far one of two partners break- 
ing or dying, the other chargeable. 

4. Joint debts firſt paid out of the com- 
mon ſtock; if one of the partners is in- 
ſolvent, the reſt come in as other cre- 
ditors for his ſhare of the deficien- 
cy upon his ſeparate effects. 

5. In caſe of two joint traders becoming 
bankrupt, how are their common and 
proper creditors claſſed on their ef- 
fects. 

6. Payment to one of more joint traders, 
is payment to all: the ſurvivor ſhall 
ſue for the whole debts due to the 
company. 

7. Among metchants, what is an allow- 
ance of 

8. In partnerſhip touching an unlawful 
trade, each is bound.to make full dif- 
covery of the profits. 

9. Tho' in obligations or covenants made 
Jointly to many, the whole belongs to 
the ſurvivor ; yet, among joint mer- 
chants or partners, it is otherwiſe. 


10. What if the major part of the owners 


of a ſhip are for ſending her a voyage, 
to which the reſt diſagree, 


„ 1. LOL 
Tranſactions, arbitrations, caution- 
ries, oaths, and other acceſlaries 


and incidents to contracts and 
obligations. 


SEcT1iONn I. Tranſactions. 


1. All controverſies betwixt parties in 


the ſtate of nature, behoved to be 
ended by tranſaction or arbitrement, 
to prevent hoſtilities. 

2. Tranſaction; it may truly interveen 
when not ſo named; and parties are 
ſaid to tranſact, when there is no real 
tranſaction, or compounding. 


O 


an account. 451 


| 32 
3. Perſons capable to tranſact; tutors * 


factors may tranſact doubtful claims; 
Vor. III. | 


Par. | PAGE 

when ate they ſaid to be doubtful. 

4. After decree, the ſubje& may be tranſ- 
acted, if there is place for a reduction 
or appeal; how, by the civil law, 
things left in teſtament, or aliments 
bequeathed, were to be compounded. 
How far is marriage the ſubject of tranſ- 
action. 

5. Perſons injured, either by public or 
private crimes, may tranſact in reſpe& 
to their own intereſt or damage; but 
which will not prejudice the public 
accuſation; the deciſion of the civil 
law various in this caſe. 

6. The effect of tranſaction; it is not pre- 
ſumed; ſtrictly interpreted; upon 
what grounds may it be ſet aſide. 453 


SECTION II. Arbitrations. 


7. A ſubmiſſion and deeree- arbitral a ſo- 
lema tranſaction; where no time is 
limited, a ſubmiſſion laſts for year and 
day; but, if annexed to another deed, 
It is a quality of it, It is either general 
or ſpecial; a general ſubmiſſion ex- 
—_ not to heritable ſubjects. 

8. Arbitrations, with the Romans, reſem- 
bled judicial proceedings; with us, of 
the nature of other deeds. 

9. Arbiters may be one or more ; moſtly 

\ of an equal number, with power to 
chuſe an overſman, or ſuch is named 
in the ſubmiſſion; when may an overl- 
man interpole his decree. 

10. In a ſubmiſſion to three or more ar- 
biters, unleſs it bear, that a decree 
by the majority ſhall be good, they 
muſt all concur in it; tho? it was other- 
wiſe by the civil law, and the law of 
the Regiam majeſtatem. | 454 

11. Arbiters are not tied to ſtrict law, 
or a regular proof; and therefore their 
decrees generally bear, that they have 
God and a good conſcience before 
them; but good without theſe words. 

12, Where the ſubmiſſion bears, that the 
parties ſhall ſtand to the decree-arbi- 
tral, under a penalty, the party can- 
not free himſelf, on payment of the 
penalty. 455 

13. Submiſſion to a day certain includes 
that day, as if it had ſaid, on or be- 
fore ſuch a day. Adviſable to give the 
arbiters power to decide in part, or 
give a particular decree without de- 

cCiqding the whole, 

14, All perſons, even judges in matters 

depending before them, and women, 


may be arbitcrs, tho? it was otherwile 


Uu by 


Par. Pace 
by the civil law; how far may a queſ- 
tion be ſubmitted to one of the paries; 
can arbiters be compelled to judge. 

15. A ſubmiſſion falls by expiration of 
the time; by mutual conſent of par- 
ties; or the death of any of the arbi- 
ters, or of the partics, 

16. Is a decree-arbitral, given on a Sun- 
day, or other holy day, valid. 456 

17. What may be tranſlated may be ſub- 
mitted, and on the contrary; and they 
that may ſubmit may tranſact. 

18. Is there diverſity between arbiters 
and arbitrators ; caſes touching mar- 
riage and liberty might of old be refer- 
red to arbitrators, but not to arbiters, 

19. When the ſubmiſſion is without ſuc- 
ceſs, the minutes before the arbiters 
are of no import; but an oath of any 
of the patties, on the reference of the 
other, is good. Depoſitions of wit- 
neſſes before them are ſuſtained, when 
the caſe comes before judges, if it was 
a competent proof; but otherwiſe not. 

20. A decree-arbitral; ſummary dili- 
gence competent on it by the clauſe 
of regiſtration inthe ſubmiſſion. How 
far the objection of ultra vires voids it. 
What if the arbiters decide only on 
one ſide; or upon ſome points, with- 
out deciding the reſt, _ 457 

21. Verbal ſubmiſſions and decrees-ar- 

bitral: claims touching heritable ſub- 

jects cannot be ſo determined; ſuch 
decrees reducible on iniquity. 

22. Submiſſions and decrees-arbitral in 
writing, duly ſubſcribed, cannot be 
reduced on iniquity, but only upon 
bribery or corruption of the arbiters, 
or fallehood. How far a decrec-arbi- 
tral can be altered by the arbiters. 

23. Arbiters may ordain writings, in im- 
plement of the decree, to be extend- 
ed at their ſight: they cannot retain 
the decree till they are recompenſed. 

24. An arbitral-decree cannot be laid 

teat open on preſumptive faliſchood of the 

48 | writings. 458 
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J | SecT1on III. Cautionries or ſureti- 

ſhips. 

25. Caution; a mandator in effect a cau- 
tioner ; one undertaking debt in place 
of another, called Expromiſſor, not a 
cautioner; why a cautioner termed 
Adpromiſlor, 

26. One bound to find caution mult give 
a ſufficient perſon, nor will a pledge 
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be received; may one be compelled 
to renew it when the cautioner be- 
comes inſolvent. 

27. Cautionries may accede to all obli- 
gations, natural or civil; if the _ 
cipal is only free by a civil privilege, 
the cautioner bound; bur, if the ob- 
ligation is altogether reprobated, the 
cautioner free as well as the principal. 

28. Cautioners for performance of deeds, 
as for factors, tutors, c. not liable 
till the principal is diſcuſſed. When 
does the benefit of diſcuſſion take place 


29. Caution is either ſimple or condition- 
al, depending on certain events, as in 
ſuſpenſions, Cc. 

30. Diſcuſſion of the principal debtor in 


kingdom, and has no effects in it, 
there is no neceſſity to diſcuſs him 
elſewhere. The caſe of one bound 
either to cauſe the debtor pay, or to 
pay the debt himſelf. 

31- The principal diſcuſſed by a decree 
of ſuſpenſion, in order to reach the 
cautioner; he is liable tho? the ſuſpen- 
der die before decree, or tho? it be 
turned into a libel. Atteſtors ſubſidi- 
arly liable; how far the clerk of the 
bills anſwerable for the ſufficiency of 
ſuch cautioner or atteſtor. 

32. Cautioners in lawborows, and in 


. Cautioners before the admiral, Ju- 

dicio fiſti et judicatum ſolvi, free by the 
defender's death before ſentence, or 

by the decree's being turned into a 

libel before the lords. Cautioners, as 

law will, Zudicio fiſti aut judicatum ſolvi, 
| how far liable. 

34. Caution, as law will, takes place 
only in open accounts taken on in 
royal borows, and operates not in fa- 
vour of aſſignees: the cautioner free 
on ſiſting the debtor pending the ſuit. 

35. Cautioners in bonds of preſentation; 
they are free on preſenting the debtor 


his death before the day of preſenta- 
tion ; or by his inability thro? ſickneſs 


2 debtors in England found 
ere, till they find caution, Fudicio 
fiſti et judicatum ſolvi, ſtill takes place : 
how fi the like holds as to foreign- 


Ers 


in cautioners for ſums. 459 


the common caſe; if he is out of the 


looſing of arreſtments, when, and how 
far liable. | 460 


the time and place covenanted ; or by 


to preſent himſelf, 461 
36. The border- law as to ſummary ap- 
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ers found here; the caſe of ſummari- 
ly arreſting their effects. 

37- Summary warrants againſt inhabi- 
rants in meditatione ſugæ; the procedure 
in granting them; the obtainer liable 
in . if unduly impetrated ; the 
judge ought to ſee the ground of debt, 
at leaſt take the party's oath upon it. 

38. Cautioners may interveen for crimi- 
nals to certain effects, as to preſent 
one to trial under a penalty ; but the 
cautioner cannot be bound to under- 
go for him the puniſhment. The caſe 
of landlords in the Highlands and 
Borders, in reſpe& to the crimes of 
their tenants. Crimes not capital arc 


bailable; the extent of ſuch bail. 462 


39- The benefit of diviſion among more 
cautioners, which took place by the 
civil law, does not obtain with us: 
they are either originally bound only 
for a proportion, or conſunctly and ſe- 
verally. 

40. The treaſon of difference between the 
civil law, whereby cautioners, ſimply 
taken, were liable each for the whole 
debt, and our law, which orders the 
matter otherwile, 

41. A cautioner paying, has relief againſt 
the principal debtor, without aſlign- 
ment, if he has no defence againſt it, 


of his own, If the principal has diſ- 

charged any of the co-cautioners, he 

| muſt allow his ſhare, x 

45. A cautioner has relief againſt the co- 
cautioners ng , as they 

were ſolvent at the time of his pay- 

ment. 

46. The cautioner free, if the principal 

did not ſubſcribe the obligation, or if 
it is reduced upon any intrinſic ground; 
he is liable by the oath of the princi- 
pal. How far a decree in foro, againſt 
the principal only, good againſt rhe 
cautioner, The crediror's prejudicing 
the cautioner's relief frees him. 465 

47. The liberation competent to caution- 
ers by the act 1695, upon the lapſe of 
leven years; any lawtul diligence, in 
that period, ſaves the debt, and what 
ſhall fall due within the ſeven years, 

48. The years of minority are not de- 
ducted; it is computed from the date 
of the bond; who cautioners in the 
{enle of this act. | 

49+ Does an adjudication upon the debt, 
or regular denunciation of the debtor, 
increaſe it beyond the principal ſum, 
and intereſt within the ſeven years. 

50. Cautioners may be more ſtrictly 
bound than the principal, but not to a 
greater extent than he; this exem- 


or the diſtreſs was duly intimated to plified, 466 
him: all the co-principals are bound | DR | 
ſeverally to relieve the cautioner of SECTION IV, Promiſſory oaths and 
the whole debt : how far relief com- VOWS, 


petent to cautioners for minors or 
wives, or for damage, by adjudging 
their eſtates; they may retain ſums 
due by them to the principal debtor, 


till they are relieved, 463 


42. One of more cautioners paying, has 
his relief proportionably againſt the 
reſt that are ſolvent, without any al: 
ſignment; he muſt communicate ei- 
ther to the common debtor, or co-caut- 
tioners, caſes got. A cautioner and a 
ſtranger corroborating the debt, ſuch 
cautioner becomes a principal as to 
the other, 

43. One of more cautioners aſſigned to 
the debt, bound to do the ſame dili- 
gence for ſecurity of their mutual re- 
lief, as he does in 5 to the debts 


44, Cautioners may inſiſt for an aſſign- 
ment from the creditor, of all rights 
in his perſon, for ſecurity of the debt; 
unleſs it be prejudicial to any intereſt 


property due to himſelf. 464 


51. Oaths; a promiſſary oath, added to 
a contract, gives it no new force in the 
{enle of law. | 

52. When an oath relates to a debt, it 
is binding on the heir; if it implies no 
debt, the heir has no concern in it; 
the oaths of the majority of members 
of a community, interpoſed to their 
acts, do not affect the reſt. 

. A vow ; mortifications with us are 
effect ual, if ſuch deeds are veſted with 
the neceſſary ſolemnities of other writ- 
ings z but made to cloiſters, go to the 
next proteſtant heir, 467 

54- If the thing vowed is not actually ſe- 
parated and fet apart for the ſervice 
of religion, it is not ſacred or mortifi- 
ed; but the heir is bound to make it 
good, as being a patrimonial right, 
which concerns the corporation to 
which it is deſtined z but we have no 
formal conſecrations of churches, or 
other things to the ſervice of religion. 


55. An 
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55- An oath added to a contract, civilly 
void, will not render it binding in law: 
however, it does affect the conſcience 
of the ſwearer. One is bound to make 
good a verbal promiſe, upon oath, in 
relation to the truſt of a land- eſtate, 
not on account of the oath, but of the 
truſt. f 

56. A contract induced by fraud, tho? 
confirmed by oath, not binding, unleſs 
homologated afterwards. If an oath is 
added to a deed, extorted by force, 
the deed being reduced, the oath falls 


of courſe, 68 


57. Where the party at freedom ratifies 
a deed formerly extorted, he is ex- 
cluded from challenging it on the head 
of force. Minors of old, till the act 


1681, barred, by an oath, from reſti- 
tution, 


58. If the deed is of its nature revocable, 
an oath interpoſed not to alter, cannot 
prejudice the ſecond deed; thoꝰ the 
contraveener is guilty before God. 


SECTION V. Diligence, and incidents 
relating thereto. 


59. Diligence ordinary, exact, or moſt ex- 
act. One who uſes moſt exact diligence 
in his own affairs, being remiſs in other 
mens, is deemed guilty of fraud: ne- 
glect is the oppoſite to diligence, and 
is the mean betwixt deceit or fraud, 
and chance or accident, and admits of 
leveral degrees, as it approaches to 


the one or other, 469 


60. Deceit; it cannot be diſpenſed with 
by agreement of parties; culpa lata, or 
ſupine negligence, equivalent to de- 
ceit in contracts, and in ſuch delinquen- 
cies as infer only damage or a fine. 

61. Accident; regularly none is anſwer- 
able for it, unleſs his fault gave occa- 
ſion to it, or he undertook it; theft 
generally not imputed to accident. 

62. Ignorance is either of law, which ex- 
cules not, or of fact, which of one's 
own is not exculed, unleſs it is at a 
diſtance of time; but ignorance of an- 
other's fact is preſumed, if not groſs 
or affected. 

63. Error, in the ſubſtantials of a contract, 
annuls it, but the thing ought, upon 
the diſcovery, to be offered back; in 
ſome collateral circumſtances, is not 
regarded, unleſs fraudulently induced 
by the other party. Error in calcul 


may always be reCtified, 470 


Par. PAGE 

64. Creditors in poſſeſſion of the debtor's 
eſtate, liable to diligence. 

65. How far one having rights, in ſecu- 
rity of his debt, bound to do dih- 
gence. 

66. One, in virtue of an office, liable to 
diligence in relation to the ſubjects 
— his management. 12 

67. The rules in the civil law, as to di- I 
ligence, requiſite in the ſeveral con- 
tracts; it depends on the arbitrement 
of the judge, whether due diligence 
is adhibired according to the circum- 
ſtances of the caſe ; an omiſſion of the 
neceſſary diligence ſubjects the party 
to damages, 471 


SECTION VI. Delay. 


68, Delay on the part of the debtor, how Ul 
incurred, . 
69. In facts, ſufficient time for perform- Es 
ance mult be allowed, and in ſums 24 * 
hours, at leaſt, ought to be indulged; ES 
delay ſometimes incurred without in- b 
terpellation. . 
70: Regularly execution cannot proceed 
till delay; but real diligence ſometimes 
allowed before the term. 472 
71. But perſonal execution is never com- 
petent before the term, except where 
there is ſuſpicion of the debtor's flight. 
May one ſeize his debtor in actual 
flight. 
72. The effects of delay on the part of the 
debtor; the thing regularly periſhes 
to him, and he is liable to the higheſt 
values; penalties incurred, are com- 
monly reſtricted to the real damage. 


| 73. Delay may be incurred on the part 


of the creditor, by not accepting per- 


formance when duly tendered; the 
eftects of it. 


SEcCT1on VII. Damage and intereſt, 
and other incidents. 


74. Damage and intereſt ; the rule as to 
it by the civil law, and with us; in 
ordinary caſes reſtricted to the real loſs 
of the party; double Engliſh bonds 

limited to the ſum lent, intereſt and 
expences. 473 

75. Adviſeable in obligations for facts, 
to add a penalty that ſhall be due up- 
on non performance; in adjudications, 
the damage and intereſt the accumu— 
late ſum; this not due where payment 
is ſued, otherwiſe than out of the 


laads adjudged. 
76, Where 
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76. Where the obligation bears a penalty, 
without adding (by and attour, i. e. be- 
ſides performance) if ſuch concern pay- 
ment of ſums, the debtor cannot libe- 


rate himſelf by payment of the penalty; 


nor regularly, even where it concerns 
facts. | 

77. What if one becomes bound for the 
fa& of another, without an enalty 
or where a penalty is added beſides 


performance. 474 


78. Fruits regularly due after delay; un- 
leſs there is a $ona fide poſſeſſion in the 
eaſe. 

79. The place for | toner rb this re- 
gularly the creditor's reſidence ; the 
place where the contract is to receive 
execution, preſumed to regulate the 
performance. | 

80. Where a place for performance is 
ſpecified in the contract, can the debt- 
or be ſued elſewhere; what is the caſe 
in alternative obligations. 

81. Where no place is ſpecified, how is 


the debtor to exoner himſelf. 475 


92. Grain, deliverable at a certain place, 
underſtood to be of the quality, and 
with the meaſure there uſed, 

33. More perſons being bound for ſums 
of money, each only liable for a pro- 
portion; but in things indivilible, and 
facts, each liable for the whole. In 
alternative obligations, he that has the 
election may alter till ſuit commenced, 


OBSERVATIONS on the Law of 
England. 


1. An accord or concord not binding, un- 
leſs executed, or made in writing. 

2. Accord with ſatisfaction, a good plea 
only in perſonal actions, but not in re- 
al; nor in rights or titles to free- 


holds. 476 


3- Arbitrements likewiſe can only relate 
to things, or actions perſonal ; but not 
to freeholds, or leaſes of lands. The 
caſe of a penal bond, with a condition 
to ſtand to the award. 


4. Criminal cauſes, and matrimonial, are 


not arbitrable, 


5. All perſons may be arbitrators; their 
ſentence within their powers good; it 
the ſubmiſſion is of ſeveral things, the 


award is good as to what is within it, 
and void as to the reſt, 


6. An award muſt not be on one ſide, 


Vol. III. 


63 


Pax. Pacr 
but equal and mutually ſatisfactory: 
this exemplified, 477 


7. Umpirage, what. 

8. How far a ſubmiſſion revocable by the 
parties. Debt upon an award by word 
within the ſtatute of limitation; other- 
wiſe, if by ſpecialty, 

9. A ſubmiſſion, where the parties agree 
that it ſhall be made a rule in any court 
of record ; an arbitrement on ſuch ſub- 
miſſion, concludes the parties, unleſs 
procured corruptly or unduly, 

10. Arbitrators, on a verbal ſubmiſſion, 
can only award money to be paid; bur 
not a collateral thing, 

11. Tho? an arbitrement as to lands is not 
good as to determining the right, yet 
the party) not performing it, forflirs 
his bond. | 

12. If the award is of all matters till its 
date, it is void as to what happened 
after the ſubmiſſion. 78 

13. An award of part only, in ſome cal 

es * but in others void. 

14. The general requiſites of an award. 

15. How far a reference good to one of 


the german or can the penalty be made 
forſcitable to the arbitrator. 


| 16. The procedure in umpirage ; the ar- 


bitrators cannot regularly judge in 
parts of the matters ſubmitted, and 
the umpire in other parts. 

17. An award may be ſet aſide for un- 
certainty; if the arbitrators keep with- 
in their commiſſion, there generally lies 
no appeal againſt the award. 

18. What if the parties agree before the 
award, to give the arbitrators money 
for their trouble, 479 

19. A ſubmiſſion by rule of court irre- 

- vocable ; but other ſubmiſſions cannot 
be made irrevocable. 

20. Awards may be ſet aſide in equity, 
on other accounts than that of bribe- 

ry or corruption; and even for ex- 
orbitancy of the ſum given in name of 
damages. | 

21, Sureties regularly cannot be ſued, if 
the principal debtor is ſolvent ; and if 
more ſureties are taken, execution muſt 

proceed againſt all of them jointly. 480 

22. A ſurety, when the time of payment 
of the money, by the ad N ben 
is paſt, may pay it; and put the coun- 

ter bond in ſuit. 

23. By the common law, no relief lies 

to one ſurety 1 pays the whole 


* debt, 
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debt, againſt the reſt, but relief grant- 
ed in equity. | 

24. What if a mortgage is granted to the 
ſurety to counter-ſecure him. 


25. If one under arreſt for debt, wherein 


ſureties are bound, finds bail, they ſhall 
have relief againſt the bail. 

26. A bond-creditor intitled to all ſecu- 
rities given by the principal to the ſure- 


ties. 481 


27. One under arreſt, in a civil action, 
finds either common bail, wiz. where 
the debt is under 10 l. or ſpecial bail, 
where it is 0 l or above; the purport 
of ſuch bail, 

28. Main- prize: the mainpernors for- 
feit their recognizance, if the party 
does not appear. | 

29. Oath of the defendant not a mean of 
proof at common law); but in a court 
of equity, the defendant makes anſwer 
upon oath; and in ſome cafes a defend- 
ant may wage his law. 

30. This is a privilege allowed to the de- 
fendant, in actions upon ſimple con- 
tracts, to exoner himſelf by oath. It 
takes no place where treſpaſs or inju- 


ry is ſuppoſed, 482 


31. A man outlawed or attainted of per- 
jury, or other crime that infers infamy, 
is not allowed to wage his law; and it 
takes no place againſt the king. 

32. Ignorance of the law excuſes not; 
but, by the expreſs terms of ſome pe- 
nal ſtatutes, perſons of a certain cha- 
racter are excepted. Ignorance of fact 

excuſes in many caſes; but not where 
one, by his office, is bound to enquire 

into the fact. ä 

33. Negligence, or laches; how far it ſhall 
be accounted in infants, or femes co- 
vert. 

34. Default; it concerns extrajudicial fail- 


ures, as well as judicial; but, ſtrictly, it 
is a party's non. appearance in court. 483 


35. Damage; it is for moſt part r 
by taking a bond for a certain fum, with 
a condition annexed, that the penal 
{um ſhall be forfeited to the OE 
upon non-performance. 


36. What is requiſite, in order that the 


feoffor or leſſor may re-enter, for 
breach of a condition, 

37. Where muſt performance be made, 
in perſonal obligations for ſums of 
money, and in mortgages, or in deli- 
very of things, when no place is. 
mentioned, 


| 


| 
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Liberation from obligations, 


Section I. Liberation by mutual 
conſent, payment, or performance. 


1. Obligations, diſſolved, either by con- 


2. 


4 
3. Payment ought regularly to be made 


ſent or performance; the firſt takes 
a only in conventional obligations : 
n natural obligations, the private par- 
ty may only remit his intereſt as to 
oe failures, 484 
ayment or performance ; it may be 
made againſt the debtor's will; pay- 
ment by a cautioner cannot, without 
his conſent, be founded on by the 
proce debtor. The pleading a de- 
ence of payment does not . 
the purſuer from a proof of his libel, 
denicd by the defender. 85 
to the creditor, or his mandatary re- 
maining in the ſame ſtate, Has a meſ- 
ſenger, executing diligence, power to 
receive Rn ; the caſe of payment 
to the creditor's wife or ſervant. 


4. A ſum payable to the creditor, or an- 


5. 


7. 


8. 


other ſpecially named, may be paid 
to that other perſon; unleſs he be- 
comes bankrupt, or is countermand- 
ed; and this notified to the debtor. 486 
Payment made, bona fide, to a party 
having no right, ſometimes ſuſtained ; 
an inſtance of it: how far payment 
by tenants to their old maſter, after 
he is denuded; or of a joint duty for 
ſtock and tithes liberates them. 


6. Fore-hand payment by tenants does 


not liberate them from others affecting 
the rents; when is it underſtood fore- 
hand payment. 
Payment to the husband, of a bond 
ayable to him and his wife in con- 
junct: fee and liferent, does not liberate 
at the wife's hands. Payment on a de- 
cree of preference, liberates as to all 
arties to the ſuit. 
egularly payment ought to be made 
of the whole debt. It may be made 
before the term, where the debtor's in- 
tereſt is only concerned. 487 


9. A debtor complying with a ſtatute of 


bankrupt, acquitted of his Engliſh debt 


here. 


10. Indefinite payments applied, firſt, to 


the intereſts due on all the bonds; 
next, to the principal ſums exigible at 
the 
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** 
the time; and to ſuch of theſe as preſs 
the debtor moſt, as to ptevent the in- 
curring of an irritancy. | 

11. Such indefinite payment, in other 
caſes with us, applied to the debt which 


does not bear intereſt, and to the debt 


Pact 


which is not ſecured by caution, or 


otherwiſe a diverſity in the civil law 
in this reſpe&: the rule in our law is, 
that the creditor has the application 
even in competition with as credi- 
tors: inſtances of this. 

12. If the principal bond is in the debt- 
or's hands, or not produced by the 
creditor, it is preſumed paid; a cau- 
tioner's having it will not preſume pay- 
ment by him. The having the original 
bond, without receipt of payment, 
does not infer this preſumption, if the 
creditor has the bond of corroborati- 
on; or on the contrary. 

13. Three conſecutive diſcharges of rent 
preſume payment of the preceedings ; 
and exclude the tenant from an al- 


488 


legation of over-payments likewiſe z 


granted by tutors and factors, only 

good as to the time of their admini- 

ſtration. | 

14. A creditor, bona fide, receiving mo- 
ney or bank-notes that had been ſtol- 


en, not liable to reſtore. 


SecT10x II. Diſcharges, or acquit- 
tances. | 


1c. Payment made by the principal debt- 
or extinguiſhes the Sh but made 
by thoſe who have relief, only as to 

the creditor. . 

16. The preſumption is, that when the 
diſcharge bears payment by one of the 
obligors, it is made by his own mo- 
ney; but this may be taken off by 
ſtronger circumſtances occuring in the 
caſe; inſtances of this. 

i7. A diſcharge to one of more joint 
debtors, only liberates the reſt, ſo far 
as payment was. truly made, The 
caſe of ſums received from a purchaſ- 
er, to clear his lands of an incum- 
brance. 1 

18. One's poſſeſſing a diſcharge, tho? a te- 
nant, will not redargue its tenor, bear- 
ing payment by the debtor ; nor will 
the creditors oath do it. 

19. General diſcharges, either by a ge- 
neral clauſe ſubjoined to a particular 
account, or ſimply general; the effect 
and extent of both, 4 

20, Acceptilation, when proceeding up- 


89 


90 


PAR. 


22. 
conſigned in place of payment, an 


Paos 
on an onerous cauſe, equal to pay- 
ment; but a diſcharge (bearin a 


certain ſum of money in ſatisfaction of 
the debt) preſumes abatement was 
given; the caſe of acceptilation by 
the civil law; a diſcharge without 
payment only good againſt the grant- 


er, and his heirs. The caſe of diſchar- 


ges of reyerſions, or renunciations of 
wadſets with us. 


Ster ion III. Conſignation. 


21. Conſignation regularly made, in — 


of payment, has all the effects of pay- 
ment. In redemption of wadlets or 
adjudications, there muſt follow it a 
declarator of redemption: when made 
to procure ſuſpenſion, ſtands in place 
of caution; it is on the peril of the 
party in the wrong. 491 

The debtor may take up the money 


time before its accepted by the credi- 
tor; if he take it up, and thereafter 
breaks, is the cautioner free, 


SrcTionTIV. Compenſation; and re- 
tention. 


23. Compenſation, by the mutual con- 


currence of the debts, being 1 
ed, the debts are extinguiſhed on both 
ſides, from the time of the concourſe. 492 


24. The compenſating debt muſt be good 


at the time of proponing, not preſcrib- 
ed. How far mutual delinquencies 
compenſate each other. 


25. The compenſating debt muſt be li- 


quid and inſtantly verified; how far 
proponable upon ſums due by wadſet 
or infeftment, or adjudged for; not 
competent upon ſpecies of goods: 
what if an horſe, or the like, in general 
is due on each fide, 


26. How far illiquid things, afterwards 


made liquid, compenſate; the caſe of 
an aſſignee in this reſpect. | 


27. Compenſation mult be proponed be- 


fore decree; if it is turned into a libel, 
or only a decree of a baron-court, or 
decree of regiſtration, compenſation is 
receivable; if the creditor is bankrupt 
who obtained the decree, retention is 
allowed till caution found. 


28. What if the purſuer take a day to 


prove his libel. 


493 


29. How far compenſation good againſt 
debt 


30. A 


an aſſignee, upon the cedcut's 
due to the compenſer. 
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30. A debt of a tutor or factor, not good 
to compenſate a debt due to the pupil 
or — How far can a cham- 
berlain plead compenſation upon debts 
of the conſtituent againſt accounting. 

31. The debtors of one deceaſed cannot 

lead compenſation upon debts due to 
kim, aſſigned to them after his death; 
how far compenſation may be pleaded 
againſt an executor's proper debt, up- 
on debts owing by the deceaſed to the 
common debtor. 


32. Compenſation may be proponed, or 


not; it may likewiſe be renounced, 
either expreſsly or 1 but ſuch 
ſubſequent covenant will not preju- 
dice the cautioner; it may be taken 


off by recompenſation. 494 


33. It is in the defender's option to pro. 
pone compenſation, upon which of 
the debts in his perſon he pleaſes; and 
in the purſuer's to take it off by ſuch 
recompenſation as he ſees proper. 

34. Retention competent to cautioners 
againſt the principal debtor, till they 
are relieved; this not good to a cau- 
tioner in an act of curatory, or other 
uncertain or illiquid obligations ; this 
benefit extended to other caſes. 

35. Retention of the goods poinded ſul. 


tained, thoꝰ the poinding was voided. 495 


36. May the plea of retention be repell- 
ed, on the purſuer's finding caution 
to relieve the defender. 


SecT1on V. Novation, and delega- 
tion. | 


37. Novation; improperly ſaid to hap- 
pen by litiſconteſtation; it is either no- 
vation, ſpecially ſo called, or delega- 
tion. Novation not preſumed ; it hap- 
pens when the new bond bears to be 
in ſatisfaction of the former; by it the 
former bond and all its acceſſaries fall. 

38. Delegation; it does not happen by 
the debtor's aſſigning a debt due to 
him, unleſs he is diſcharged by the 
aſſignee of the debt due by the cedent 
to him. The party delegated cannot 
propone any defences againſt the debt 


on the part of the perſon delegating. 496 


SECTION VI. Confuſion of debt and 
credit. 


39. Obligations, laſtly, become extinct, 
by confuſion of debt and credit; this 
either by ſucceſſion or aſſignation: by 
ſucceſſion the obligation is only extin- 
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Pact 
guiſhed, when the debtor or credi- 
tor becomes ſole heir and executor the 
one to the other; it is otherwiſe, 
when there are co-heirs, or an heir 
and executor, and in an heir upon 
inventary. : 

40. The rule in the civil law, where the 
principal debtor ſucceeds to the cau- 
tioner, or, on the contrary. 'The obli- 

ations by our law, in ſuch caſe, remain 
Stine in reſpe& to the creditors of 
the deceaſed, .and thoſe of the heir. 

41. If the creditor ſucceed to one of the 
co-principals, or one of them to him, 
that co-principal's ſhare is only ex- 
tint: it was otherwiſe by the civil 
law. 49 

42. 'The debt becomes likewiſe extin& 
by confuſion, when the ſole debtor 
takes an aſſignment to it. 

43. What if an heir of tailie take right 
to a debt, to himſelf and his heirs 
whatſoever, which affected the tailied 
eſtate. 25 | 
Rights acquired by an apparent heir 

1. A he — = bo his heir, 
tho*, by poſſeſſing thereby, he was pa 
foe liable to the creditors; otherwiſe, 
if extinguiſhable by poſſeſſion. 


OB$sERVATIONS on the law of 
England. 


1. Eftates upon condition, as mortgag- 
eh, We... 498 

2. The caſe of conditional bonds. 

3. If the condition is disjunctive, conſiſt- 
ing of two parts, and one of them be- 
comes impoſſible, by the act of God, 
the obligor is not bound to perform 
the other part. 

4. What if the condition conſiſts of a 
tranſitory act, and no time limited. 
5. The place mentioned in the conditi- 
on, ſor payment or performance, muſt 
be preciſely obſerved; what if no 
place is limited. 499 

6. A defeaſance; eſtates of inheritance, 
and leaſes may be ſubje& to it; but 
moſt commonly made upon ſtatutes, 
and other obligations, and judgments, 

7. Releaſe concerns conveyance of lands 
by leaſe and releaſe, but here meant 
as to obligations; and is either expreſs 
by deed, or implied by law, 

8. One may releaſe a debt due to his 
wife. A releaſe by an infant is void; 
how may he, if executor, releaſe a 
debt due to the teſtator, 


9. One 
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9. One can only releaſe his preſent right, 
but not furure, unleſs granted with 
warrantee. 

10. A releaſe by one of two joint plain- 
riffs a bar to the other; and a releaſe 
to one joint obligor, or to one trel- 
paſſer, a diſcharge to the reſt, 

11. A releaſe of all actions will not ex- 
tend to judgments, but, of all ſuits, 
will bar execution: a releaſe of all 
claims or demands, is the moſt com- 
prehenſive; but it will not extend to 
mere poſſibilities; nor to a covenant 
before it is broken. 500 

12. How far an acquittance, not under 
ſeal; pleadable in bat of the action, or 
may be given in evidence, 

13. By an acquittance, under ſeal, of 
rent for one year, all arrears are diſ- 
charged: 

14. In the.caſe of ſeveral debts due, the 
imputation is made by the payer. 

15. What if a creditor accept bills or 
notes in payment, the debtors in them 
becoming bankrupr. 

16. If a debtor makes nv diſtinction up- 
on payment, to what debt it ſhould 
be applied, the creditor may make 
the application to which of them he 
pleaſes. 

17. In a ſettlement of lands for payment 
of debts, thoſe on judgments ſhall have 
the priority; what is the caſe of a de- 
viſe of lands for payment of debts and 

| legacies. | Fol 

18. A releaſe of all one's right in ſuch 
land will not diſcharge a judgment. 

19. Obligations muſt be extinguiſhed by 
matter of as high nature, as they are 
contracted, 

20, Of old compenſation took no place 
in England, 

21. Compenſation introduced into the 


Jaw of England by a late ſtatute. 502 


BOOKS. HI 
Rights real. 


11. 


Community, property, poſſeſſion, 
heritable and moveable rights. 


SECTION I. Original community. 


1. A right real; its qualities, original 


community preſuppoſed to it. 503 | 


Vor, III. 


Pak, | Pact 

2. The original community of all things. 

3. This community inconvenient, and 
ſoon departed From, and real rights 
introduced, 504 


4. The gradual introduction of real 
ights, 


r 
5. What things remain till in the ſtate 
of community. 


Ster io II. Property, and the means 
of acquiring it, by the law of na- 
ture and nations. 

6. Property; the exerciſe of it ſometimes 
reſtrained. The way of attaining it, 
by the law of nature and nations, 
threefold. | 

7. In the firſt place, occupancy ; the ſe- 
veral Taal an of it, 50 

8. The caſe of hid treaſures, and ſpoils 
from enemies. 

9. The caſe of natural fruits, and graſs 
in open fields; wintercherding en— 
joined. | | 506 

10. Next, acceſſion, either natural or in- 
duſtrial ; the firſt, fruits of the ground, 
alluvion, avulſion, an iſle emerging in 
a river, or the ſea, | 

11. The law at preſent, as to iſlands in 
the ſea, or public rivers: 507 

12. Induſtrial acceſſion, ſpecification, 
confuſion, commixtion, and others. 

13. The rule in ſpecification, as to the 
carrying the property. 

14. In confuſion of liquids the whole 
becomes common, 503 

15. The rule in commixtion the ſame. 

16. Is a creditor, who, in payment of a 
juſt debt, receives another man's mo- 
ney without his conſent, liable to re- 
ſtitution. | 

17. Contexture, and conſtructure. 

18. Building on another's ground, paint- 
ing on his canvaſs, or writing on his 
paper, how regulated. 

19- The cale of a mill built by the heri- 
tor upon lands liferented. 5709 

20. Tradition or delivery; this either 
real, ſymbolical, or feigned. 

21. The form of conſtituting feudal 
rights by ſymbolical delivery. 

22, aber p- delivery of moveables. 

23. Feigned delivery. 5lo 

24. How delivery underſtood in things 
incorporeal. | 

25. Delivery preſumed from poſſeſſion ; 
how this underſtood as to writings or 


deeds of parties; and in immoveables 
or lands. | 
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SecTion III. Poſſeſſion. 


26, Poſſeſſion, and the ſeveral kinds of it. 
27. Two perſons may, at the ſame time, 
ſſeſs the ſame ſubje& by different 

kinds of poſſeſſion. Fll 

28, In what ſenſe can things incorporeal 
be ſaid to be poſſeſſed. 

29. Poſſeſſion, how acquired, retained, 
loſt or recovered. 

30. Remedies by the civil law in relation 
to poſſeſſion, interdicts. 

31. By our law remedies ſimilar to inter- 
dicts. 8 : 512 

32. The advantages of poſſeſſion; ac- 
quiſition of the fruits bona fide, and 
of the property by the poſitive pre- 
ſcription. 

33. The benefit of a poſſeſſory judgment. 

34. The triennial poſſeſſion of church- 
men, and their decennalis et triennalis 
Poſſeſſio. | FI 

35. Thirty years poſſeſſion of church. 
lands before intenting the action; how 
this underſtood. | 

36. The quinquennial poſſeſſion of for- 
feited perſons; how far of old or at 

reſent does it take place. 

37. The effect of poſſeſſion as to the ſpe- 
cies of moveables, or ip/a corpora. 

38. Poſſeſſion aſcribed to the title where- 
on it began; this explained. 514 


Section IV. Rights moveable and 
heritable. 

39. Rights moveable and heritable, cor- 
reſpondent to the ipſa corpora of move- 
ables and immoveables. 

40. Moveable bonds may be made he- 
ritable, and on the contrary z bonds 
ſecluding executors. 515 

41. Bonds heritable, by a clauſe of in- 
feftment, ſometimes moveable before 
the term of payment; when does this 
take place, 516 

42. A forthcoming, or moveable bond of 
corroboration, will not render an origi- 
nal heritable bond moveable, 

43. The methods of acquiring rights, by 
the poſitive law, touched upon in ge- 
neral, 


OBsrRrvAaTIONS on the law of 
England. 

1. The law of England as to the acqui- 
ſition of things by occupancy; one 
may kill doves, feeding on his corns, 
and keep them to himſelf as things 
fere nature. 517 
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2. Occupancy; it is general, or ſpecial, 
in lands; inſtances of both. 

3. If the iſſue in tail be attainted of fe- 
lony, and pardoned in the life of his 
father, he may enter to the lands as 
a ſpecial occupant, | 

4. Whether if a river change its channel, 
and thereafter returns to its old chan- 
nel, does the deſerted channel belong 
to the former owner; or to thoſe who 
have the adjacent ground at the time. 

5. The owner has an action of treſpaſs 
againſt them who take his conies,deer, 
Sc. out of his incloſures. 518 

6. The caſe of one's eloth made by an- 
other into a robe, or his grain into 
malt or meal, or his money into a cup. 

7. If one mingles his money with ano- 
ther's heap, or his corn with another's, 
the other perſon gets the whole to a- 
void inconveniency. 

8. Where a diſſeiſor frog ſeaſed, withour 
an entry, or continual claim on the 
part of the diſſeiſee, for the ſpace of 
five years, the freehold is caſt upon 
his heir by deſcent, and the diſſeiſee 
is put to his action. 

9. A releaſe granted by the leſſor to the 
leſſee of the reverſion, or by the diſ- 
ſeiſee to the diſſeiſor, conveys the 
property to the leſſee or diſſeiſor. 519 

10. Chattels perſonal, or real. A leaſe 
for years, rights or intereſts upon 

judgments, ſtatutes, recognizances, 

9 all debts due to one, tho? b 

mortgage, go to his executors or 1 

miniſtrators. 


. 
Repriſals, public war, Prizes. 


SecT1On I. Repriſals. 


1. Repriſals; in what caſe take they 
place ; not competent, if the party in- 
jured apply to the ordinary courts of 
juſtice, and is over-ruled, 529 


| 2, The lawful procedure upon letters of 


reprilal, 

3. The goods of ambaſſadors, travellers, 
merchants and ſtudents not ſubje& to 
them, 52 1 

4. Repriſals likewiſe granted, for ſeizing 

the goods of foreign merchants within 
the realm, 

5. Repriſals not chargeable with injuſ- 
tice. 

6. The repriſal allowed by our old ſta- 

rutes ; 
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tutes; how far does it now take place. 


Scrion II. Public war, 


7. Public war; the preliminaries to it: 

a time of war as to judicial proceed- 
ings. 522 

8, Between whom is a public war com- 
ome and on what grounds juſt, 

9. The conſequents upon a public war; 
may private perſons act in it without 
commiſſion. 523 

10. To whom do lands or moveables, 
taken from enemies, belong. 


SECT1oNn III. Prizes, 


tr. Privateers acquire to themſelves, by 
licence from the ſovereign; how ought 
they to proceed with their prizes. The 
caſe of foreigners in the ſea ſervice. 

t2. Captors muſt not contraveen leagues 
or treaties between our king and his 
allies, or neuters; are liable to penal- 
ties, on their committing exceſſes. 524 

13: What if the decree of the 1 
adjudging a prize, is reverſed by the 
lords, after ſhip and goods are ſold. 
The caſe of ranſoming prixes. 

14. What particulars underſtood coun- 
terband. 

15. The carrying counterband goods, 
by the king's ſubjects to the enemy, 


is high treaſon. x 525 


16. Allies or neuters aſſiſting the enemy 
in traffic, incur a forfeiture of ſhip 
and Cargo, 

17. What the preſumptive grounds of 
the enemy's intereſt, 

18. The preſumptive grounds of coun- 
terband goods, being intended for the 
enemies ports. 526 

19. The caſe of ſubje&s goods re-taken 
from the enemy. 

20. Property acquired by ſeizure of pro- 
hibited or run goods. 


OBsERVATIONS on the law of 
England. | 


1. Few obſervations upon the law of Eng- 
land, as to repriſals and prizes, as be- 
ing the ſame over all Britain. 

2. Whether it be a time of war or of 
peace, triable by the records and judg- 
es of the courts, 

3. The difference between an occu 22 
dying ſeized in time of war, and a diſ- 


ſeiſor's dying ſeized in time of peace. 527 


4. In all real actions, the eſplees muſt be 


Pas, Pics 
laid as taken in time of peace. 

5. Piracies; they are regulated by the 
law of nations, and the Engliſh ſtatutes 
declaratory thereof; 

6. If natural born ſubjects commit pi- 
racy, or acts of hoſtility againſt any 
of the king's ſubjects, under colour of 
a — * from a foreign ſtate, 
they ſhall be taken to be pirates. 

7. Acceſſarics to piracies; they are equal - 
ly liable as the principals. 

8. The method of prolecuting pirates, 
is, upon a commiſſion from the king, 
and by a jury. 125 

9. The caſe of a maſter taken by a pirate 
as hoſtage for the ranſom; if he pro- 
miſe, on oath, a ranſom to the pirate, 
is he bound to perform it. 

10. The caſe of ſubjects committing pi- 
racy upon thole of other nations in 
amity, or enmity, with Britain. 

11, Pirates may be immediately put to 
death, without any trial. h 

12. How far muſt goods aboard the pi- 
rate-ſhip, when taken, be reſtored to 
the former owners. 

13. Goods loſt at ſea, by tempeſt or pt- 
racy, belong ſtill to the owners. 

14. The puniſhment of piracy, or rob- 
bery commitred on a ſhip in the har- 

bour. A pardon of all felonies does 
not include piracy. 

15. Privateers frequently become pi- 
rates; inſtances of it. 529 

16. Capture by pirates does not infer ſla- 
very; nor alter the property of goods. 


I 


Fees; the conſtitution of feudal 
holdings; their various kinds 
and qualities. Tailies, and o- 
ther incidents to the ſame. 


SECTION I. Fees, or fiefs in ge- 
neral. 


1. Property, allodial or feudal; the firſt 
explained. The ſuper-eminent right of 
the ſovereign power over the-proper- 

ty of the lubjects 
2. Feudal property takes place in lands; 
and, in a different reſpect, is both in 
ſuperior and vaſſal. The ſovereign our 
only liege lord, and we his ſubjects or 
lieges. | 
2.Originally,fees gratuitous grants;hence 


| 


ſtrictly interpreted againſt the vaſſals. $35 
| 1 
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4. The feudal cuſtoms owe their origin 
to the Goths, and other people of the 
northern nations. 

5. The tributary lands among the Ro- 
mans had a reſemblance to feudal te- 
nure; but which was not derived from 
thence. 531 


Nor. The progreſs and declining of 
the feudal law. 55 


1. The riſe and progreſs of the writ- 
ten feudal cuſtoms among the Lom- 
bards; they arrived ſooner to per- 
fection with us. 

2. Craig's method of ſtating the ſeve- 
ral periods of the feudal cuſtoms 
of the Lombards. 

3. The courſe of the feudal cuſtoms 
with us; its height and declination. 

4. The books of the Regiam majeſta- 
tem, containing our feudal cuſtoms, 
better authenticated than the books 
of the feudal law of the Lombards 
ever were, 

6, Feudal grants ſtrictly interpreted: 532 

7, Fees cannot be acquired by teſtament 
or legacy ; what if both a diſpoſition 
of lands and teſtament are in one 
deed. 

8. All feudal holdings require ſuperior 
and vaſſal. Fealty and homage, tho? 
of old in uſe with us, yet the ſame are 
in deſuetude long ſince. 533 

9. All fees require a reddendo; its im- 
port; when wanting, the law ſup- 
plies it. 

10. Writing and ſeiſin eſſential to fees, 
except in the udal right of Orkney and 
Zetland. 534 

11. The naturalia feudi, or incidents to 
feudal holdings; they may. be re- 
nounced, fo as to exclude the renoun- 
cer and his heirs; but is ſuch renun- 
ciation good againſt onerous ſingular 
lucceſſors. 

12. Conditions impoſſible or unlawful, 
ſubjoined to a deed inter vivos, annuls 
it, except in proviſions to children. 535 

13. Such reſolutive condition added to 
rights is void, and they ſubſiſt: if the 
condition is contrary to the nature of 
the right, the caſe is the ſame. 


Srcriox II. Who capable to grant 


or receive fees; ſubjects not liable 
to be feued. 


14. All perſons may grant or receive fees 
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that are not prohibited; who may 
grant fees, 

15. Who capable to receive fees. 536 

16. All ſubjects may be feued that can 
be alienated; what are thoſe that can- 
nor. 537 

17. Lands under a ſtrict tailie cannot be 
aliened ; how far can ſuch as were ſub- 
ject to a right of pre-emption,in favour 
of the ſuperior, be aliened for onerous 
cauſes: Such clauſes reſtraining the 
power of alienation, now diſcharged, 

18. How far can the annexed property 
of the crown be feued without a pre- 
vious act of diſſolution, or can it be 
preſctibed, The origin of ſtewartries. 538 

19. Can the lands of the principality be 
_ how far theſe conſidered as 
the annexed property. 

20. The ta how far alienable ; __ 
regalities be erected without conſent 
of parliamentz they are now abro- 


gated, $40 


SECTION III. The udal right in | 
Orkney and Zetland, 


17. The udal right in Orkney and Zet- 
land, 1 


18, The origin and progreſs of the . 
ſtitution of the adal right. 

19. The udal right in Orkney and Zet- 
land, the remains ef the moſt antient 
feudes. 

20. The act of annexation of Orkney 
and Zetland, 1669, ſhews that they 
were held by a feudal dependence. 

21. The ſtate of theſe lands aſter the an- 
nexation, and at this day. 342 

22, The right of church: lands in Orkney 
and Zetland became feudal by infeft- 
ment. 

23. Many lands there have become feu- 
dal by charters from the crown. 

24. The tranſmiſſion of lands in Orkney 
and Zetland moſtly by diſpoſitions and 
ſeiſins, whereby they become feudal. 

25. How far the obſervation made by the 
lord Stair on the udal right, holds at 
this day. | 

26. The poſitive preſcription, how accom- 
pliſhed in the caſe of lands holden by 
the udal right, and how the ſame are 
conveyed. $43 

27. The high council reſerved to the 
people of Orkney and Zetland; its 
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to the king of Scotland, and not mort- 
gaged only. 2 

29. Udal lands not allodial, but of a feu- 
dal nature. $1436 

30. The retratns gentilitius, and ſucceſſi- 
on of all the ſons, in uſe of old in 
theſe places, but now theſe uſages diſ- 
continued. 544 

31. The udal right ſtill continued ; but is 
wearing out, as the Norwegian lan- 
guage has almoſt done in thele places, 

32. The payment of skat, an evidence 
of a ſeigniory over udal lands. 

33. The difference, between the udal 

right and the feudal, accounted for. 


Section IV. The conſtitution of 
feudal holdings. 


34. A feudal right conſiſts of a diſpoſiti- 
on, or charter, and ſeiſin; in what does 
a diſpoſition and charter differ ; what 
are the ſubſtantial parts of both. 545 

35. Original + tool and rights by pro- 
greſs on confirmation, or reſignation ; 
the import of a novo damus, and of con- 
firming a right holden baſe of the 
granter; does the ſuperior's charter of 
confirmation exclude him from all ca- 
ſualties that had fallen upon the part 
of the purchaſer's authors. 546 

36. Confirmation of a right, to be holden 
either de me or @ me, Charters upon 
appriſings or adjudications, always un- 
derſtood ſalvo jure cujuſlibet. 548 

37. The Ber clauſes in a * 
on or charter, the diſpoſitive clauſe, 
the tenendas, the reddendo; clauſe of 
warrandice, procuratory of reſignati- 
on, and precept of ſeiſin. 

38. A procuratory of reſignation; the ſu- 
perior now bound to receive one upon 
a diſpoſition containing it. 

39. A precept of ſeiſin; who intitled to 
give or take ſeiſin thereon. 549 

40. Seiſins, and the procedure therein; 
mult they be ſigned on each page by 
the witneſſes; muſt they expreſs the 
8 

41. Seiſins ought to be given by the pro- 
per ſymbol; when were ſeiſins intro- 
duced with us. 550 

42. The warrant of ſeiſins in burgage- 
lands; and of theſe propriis manibus. 551 

43. Inſtruments of reſignation, and pre- 
cepts of ſeiſin, need not be produced 
after 40 years, 

44. Regiſtration of ſeiſins, and inſtru- 
ments of reſignation ad remanentiom; 
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Pax. n P AOR 
what if the principal ſeiſin is loſt. 
45. Bounding infeftments. 552 


46. Baſe infeftments ; the rule of prefe- 
rence between them and public infeft- 
ments of old ; and between all infeft- 
ments at preſent. | 

47. Exceptions from the foreſaid rule of 
preference. 553 

48. The ſuperior's option to undergo the 
debt, or receive the adjudger, called 
retractus feudalis. BR + 

49. Has the preſenting a ſignature the 
ſame effect of a charge againſt a ſub- 
ject ſuperior, 


SECTION V. Ward, blench, and feu 
holdings. 


50. The diviſion of fees into ward, blench, 
feu-farm, in mortification, and burgage.555 
51. Ward-holdings ; how far a ward-yal- 
ſal could abou. Such holdings now 
. aboliſhed, 
52. Blench-holdings; ward-holdings of 
the crown converted to blench. 556 
53. Holdings in feu- farm; may lands be 
feued that cannot be alienated; the 
caſe of the annexed property ; ward- 
holdings of ſubjects hinged into feus, 
54. Sub- feus; the inconveniency of them; 
this may be prevented by reviving our 
old ſtatute. 


FF. The requiſites to a feu of church- 


lands, by the dignified clergy. 557 

56. Whar if the prelate died before the 
conſent of the chapter was obtained. 

57. Feus by the inferior clergy. 

58. An extraordinary reddendo of old, of 
furniſhing gallies or paſſage-boats, in 
lands oppoſite to the iſles. 


SEGT10N VI. Holdings in mortifi- 
cation, | 

59. Holdings in mortification, Menſal 
churches, The king's conſent of old 

requiſite to mortifications, 

60. The caſe of provoſtries, prebends, 
chaplainries, preceptories, and altarages. 

61. In mortifications to a miniſter, and 
his ſucceſſors in office, where is the fee 
of the benefice lodged. 

62. Is the ſuperior bound to receive cor- 


porations. 
63. Is a holding in mortification a diffe- 
rent kind of feudal tenure. 559 


64. The ſuperior's option ſecures him 
in adjudications for ſums as to the da- 
mage, by having a corporation for his 
vaſſal; but not as to thoſe in implement. 
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65- The condition of church-lands after 
the reformation. 

66. Baillies of eccleſiaſtical regalities ; 
their ordinary reddendo, due adminiſtra- 
tion of juſtice, _ 560 

67. Mortifications of lands to pious uſes, 
* to an extravagancy, ought to 

e reſtrained. 


Sxer tox VII. Holdings in burgage. 
Borows, 


68. Burgage-holdings : heirs entered 
therein, either on a 9 or by 
haſp and ſtaple; ſingular ſucceſſors 
received by reſignation and ſeiſin in 
one inſtrument: can there be any 
ſubaltern infeftments in burgal tene- 
ments: titles to lands purchaſed by 
royal borows, and feued out, are in 
the common caſe. 561 

69. RG, a different ſpecies 
from blench or feu-farm. 

70. Borow-lands; theſe different from 
lands purchaſed by the town. 562 

71. Royal-borows; how far can they a- 
lienate their freedom and privileges. 

72, What if a borow of barony or rega- 
lity is created a borow-royal, 

73. The power of the magiltrates and 
town-council of a borow. 

74. On failure to make an election at the 
ſtated time, how is their government 
reſtored, 

55. The government of a royal borow. 563 

76. Borows of regality and barony, their 
privileges and juriſdiftion z how far 
publication of letters or writs muſt be 
uſed at their market-croſles, 

77. The peculiar caſe of a borow of ba- 
rony, where the baron has neither 
right nor ſuperiority in the ſame. 

78. What borows bound to have priſon- 
houſes, 

79. Brieves, for ſerving perſons heirs in 
lands, within regalities, now aboliſked, 
directed to the ſheriff, 564 

80. In ſome borows of regality, titles 
made up to lands, more burgi, as in roy- 
al borows. | 

91. Denunciations and publications need 
not be uſed at borows of regality. 

82. 'The juriſdiction, and other privileges 
of borows of regality. 


Section VIII. Fees, noble or ig- 
noble. The regalia. 
83. The diviſion of fees into noble and 


* the ſame in general explain- 
E . 
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84. Antiently nobility followed the lands; 
otherwiſe at preſent. | 565 

85. Ignoble fees; in one ſenſe they cre- 
ate one a baron: ſometimes they ſub- 
ject a criminal to an higher puniſh- - 
ment, 

86. The title and dignity of one veſted 
with a barony of old, and at preſent. 

87. How far the particulars, contained in 
the tenendas of charters from the crown, 
regarded, 566 

88, The privileges included in a barony ; 
union one of them, 

89. The juriſdiction of a baron; it is a- 
boliſhed in capital crimes by the late 
act. 567 

90. How far the juriſdiction of the ſuperior 
cumulative with the vaſſal's; can juriſ- 
diction be loſt or acquired by preſerip- 
tion; or conveyed by deed. 

91. Fortalices and towers; the caſe of 
ſubjects maintaining forts without au- 
thority. 

92. The king's caſtles or forts; the con- 
ſtables or keepers of them. 39 

93. Heritable conſtabularies; theſe now 
aboliſhed, except that of the high con- 
ſtables. 

94. Mills; the import of the clauſe in a 
er (with mills and multures.) A 
diſpoſition of lands, with the pertinents, 
does not carry a mill thereon. 569 

95. Regalities; how far could they have 
been erected without conſent of parlia- 
ment. 

96. Divers privileges included in a rega- 

lity, beſides thole of a barony. 

97. How far had lords of regality, by 
their erection, power of judging in the 
four pleas of the crown. 570 

98. The privilege of repledging; the dif- 
ference between laic and eccleſiaſtical 
regalities in that reſpect. 

99. What neceſſary in order to repledging. 

100. Of old barons, as well as — of 
regality, might repledge: in ſome 
crimes not allowed ; and now quite a- 
boliſhed. 5771 

101, Other privileges of regalities, 

102. Baillies of regality, either during 
pleaſure, or heritable. _ 

103. Bailliaries and ſtewartries of eccle- 
ſiaſtical regalities remained, after the 
regalities were ſuppreſt. 

104. Heritable bailliaries and ſtewartries, 
as well as regalities, abrogated. 

tog. The erection of a borow royal with- 
in a regality, or of a regality, barony, 

or 
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or roval borow within an heritable 
ſheriffahip, how far lawful. 572 


106. The privileges of a barony are in- 
cluded in that of a regality- 

107. The regalia, and the king's prero- 
gative. ; 

108. Public ways, called the King's High. 


ways; navigable rivers; free portsand 
harbours. 573 


109. Mines of gold and ſilver; how far 
the benefit of them communicated to 
ſubjects. 

110. The privilege of free forreſts; how 
far can it be granted at preſent. The 
forreſt laws. 

111. Salmon-fiſhing; cruives and zaires. 574 

112. The difference of holding does not 
alter the caſe, as to the dignity of the 


fee. 575 


SECT10N IX. Fees, ſole or conjunct. 


113. The diſtinction of fees into ſole and 
conjunct; the import of conjuntt-fees 
among ſtrangers. 

114. Sometimes a mutual ſubſtitution of 
conjunct-fiars is implied, failing heirs 
of any of their bodies. 

115. Between husband and wife, a con- 
junct· fee ordinarily reſolves into a life- 
rent as to one of them. 


116. Subordinate fees not properly con- 
junct: fees. 


Skeriox X. Fees - ſimple or tailied. 
Incidents to a fee-fimple. 


117. Fees, in the laſt place, either ſimple 
or tailied. 576 


118. The powers competent to one veſt- 
ed with a fee-ſimple. - | 
119. No proviſion againſt the nature of 


the fee, or diſpenſing with the neceſ- 
ſary ſolemmiies, is good. 


- 120. One«diſponing abſolutely liable in 


warrandice, if his right is defective. 
Warrandice, and the ſeveral kinds of it. 
121. Abſolute warrandice, 577 
122. Warrandice from fact and deed. 
123. Real warrandice, 578 
1 The effect and extent of warran- 
ice, whether in perſonal or real 
rights. 
125. The import of warrandice. 
126. What if the diſponer provides, that 
he ſhall not warrant the right. 579 
127. Burthens and reſerved faculties, 
wherewith the fee is affected, good 
againſt the granter and his heirs; how 


576 


ö 
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far effectual againſt his ſingular ſuc- 
ceſſors. 


128, What if the perſon veſted with the 
faculty grant perſonal bonds not ex- 
preſsly relating to the faculty. 

129. How the competition, among credi- 
tors affecting the faculty, determin- 
able. 580 

130. The implied proviſions in diſpoſiti- 
ons; the effect of the diſponee's ac- 
ceptance or repudiation of the right, 

131. The effect of one's conſent to an- 
other's diſpoſition of lands. 

132. The implied conditions founded in 
the nature of the holding; or of the 


right, 38 


Section XI. Tailies or Entails. 
133. Tailied fees; only an abſolute fiar 


can make an. entail, 

134. Can one who has provided his e- 
{tate in his contract of marriage, exe- | 
cute a ſtri& entail of the ſame. 582 

135. How far tailies have foundation in 
the civil law, 

136. In tailies, a member predeceaſing, 
the heir of his body may ſucceed to 
the laſt infeft, without neceſſity to re- 
preſent his father, 

137. Tailies divided into various kinds, 
and firſt theſe by ſimple deſtination 
how ſuch heir completes his title, 
when not heir of the inveſtiture. $583 

138, Tailics mutual, or for onerous 
cauſes; theſe of the ſame effect; they 
bar the party from altering gratui- 
touſly; of this kind are proviſions in 
contracts of marriage to the iſſue of it. 

139. Again, tailies with prohibitory clauſ- 
es, but without any irritancy „ef 
theſe, tho* duly recorded, do not mi- 
litate againſt onerous deeds; as neither 
do theſe that irritate the debts, but 
not the contraveener's right, or on 
the contrary. | 584 

140. How far inhibition uſed on ſuch 
tailies effectual againſt creditors. 

141. Laſtly, ſtrict tailies, viz. theſe with 
prohibitory, irritant and reſolutive 
clauſes; their eſtect before the act 
1685, and by that act. 

142. Contracting of debts infers no irri- 
tancy, unleſs the eſtate be thereon ad- 
judged. | 585 

14 * what caſes is the irritancy purge- 
able. 


144. If the irrirancy is ſimply expreſt, 


underſtood of the party that incurs it, 


and 
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and extends not to his iſſue; ean the 
contraveener ſucceed, on failure of 
another branch of the tailie, whereby 
he becomes next heir of entail. 

145. Whether a condition of irritancy, 
upon any of the members of tailie, 
their committing treaſon, is effectual, 
if the event happen : the grounds for 
ſupporting ſuch condition, 586 

146. Theſe grounds anſwered, and the 
condition i roved. 

147. How far firig entails leading to a 
perperuity inconvenient. 587 

148. The liberty to an heir of entail to 
ſell part of the eſtate to the king. 

149. Tailies in our law unfavourably 
regarded and ſtrictly interpreted. 

150. The conditions and irritant clauſes 
not to be extended by implication. 588 

151. Tailies of ſums of money, and ſpe- 
cies of goods or ipſa corpora. 

152. Where a ſtri& tailie is not duly re- 
corded, the incumbent's debts affect 
the eſtate; but the next heir has a 
claim againſt him, or his repreſenta- 
tives in any other eſtate, to purge the 
tailied eſtate of the ſame. 589 

153. How far one, who reſerves power 
in his contract of marriage to tailie his 
eſtate, can make a ſtrict entail in pre- 
judice of the heirs of the marriage. 

154. If a diſponee, under a ſtri& entail, 
incurs an irritancy, how does the next 
heir make up a title to the eſtate. 

155. How does the next heir make up 
a title to the eſtate, upon the incum- 
bent heir's being attainted of trea- 
ſon. | | 

156. If the tailie is ſtill perſonal, the e- 
ſtate is not chargeable with the heir's 
debts; does he incur an irritancy 
thereby. | 590 

157. The ſtatute 1685, as to recordin 
tailies, extends not to tailies eee 
before its date, which mult be govern- 
ed by the preceeding laws, but con- 
ccrns the conveyances of the ſame; 
the not recording a tailie no irritancy, 
but the heir may be compelled to do ir, 

158. If the tailie contains a prohibitory 
clauſe to contract debt, but no irritan- 

, the next heir intitled to have the 
tailied eſtate relieved of the debts. 

159. What if an heir of entail rebuilds a 
ruinous houſe; or pays debt where- 
with the entail is burthened. 

160. How N tailies can be altered or 


- 


recalled by the maker, after the ſame 
are recorded, 591 | 


PAR. | 

161. Heirs of entail, under ſtri& irritan- 
cies, ſometimes relieved by the parlia- 
ment from inconveniencies detrimen- 
tal to the eſtate, | 

162. The effe& of a clauſe of return of 
the lands to the ſuperior, in an original 
charter, failing the vaſſal's heirs of his 
body. 592 
SzcTION XII. Parts and pertinents, 

or appurtenances of fees. 


163. Free iſſue and entry always impli- 
ed in diſpoſitions of lands. 


164. As likewiſe the privilege of brew- 


ing; to whom the care of ſettling inns 
— houſes of entertainment commit- 
ted. | 

165. Woods, lochs, and coal, follow as 
parts of the ground. A liferenter's or 
proper wadletter's intereſt in woods 
or coal. 593 

166. Fowling, hunting, and fiſhing, with- 
in one's property; the privilege of the 
proprietor, but ſubje& to regulations. 

167. 8 and warrens for co- 
nies, fiſh-ponds and deer-parks, how 
managed, reſtrained or ſecured againſt 
breaches: may the deer, doves, or co- 
nies be killed, when found at large 
from the incloſures. 

168. Common paſturage, how under- 
ſtood. 594 

169. How far has the diſponee right to 
the rents or fruits without being ex- 
preſt; or to tacks of the lands; or is 
burthened with backbonds relative 
thereto, 595 

170. Parts and pertinents known from 
poſſeſſion. Merchete mulierum, what. 

171. Coaliers and ſalters pals to the pur- 
chaſers as pertinents of the works to 
which they belong. Herezelds. 596 

172. Steelbow- goods, how far paſs they 
as pertinents of the lands ſet in ſteel- 
bow. 

173. Patronage of a church, how far 
does it paſs as pertinent, 


OBSERVATIONS on the law of 


England. | 
I, The terms, eſtate, right, title, and in- 
tereſt, how underſtood. 597 


2, Lands the ſubje& of feoffment; the 
import and extent of the term lands. 598 

3. What is comprehended under the terms 
tenements and hereditaments. 

4. Eſtates of inheritance and freehold, 
how underſtood, 


5. The 


Pact 
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5. The formal parts of a deed, by which 
lands may pals. 


6. Adeed may ſubſiſt without the formal 
parts: if one give land to one to have 
and to hold to him and his heirs, and 
ſeal and deliver the deed, it is good. 59g 

7. Livery and ſeiſin neceſſary in all feoff 
ments in fee, gifts in rail, and leaſes for 
life; by it a Eechold paſſes. 

8. One cannot make a feoffment, reſery- 
ing his own eſtate for life, 

9. Livery in deed, and livery in law; a 
livery in deed muſt be upon the land, 
and is either by a ſolemn act and 
words, or by words only; if the par- 
ties be abſent, it muſt be done by at- 
tornies for them. 

10. A livery in law; this good if the fe- 
offee enters in the life of the feoffor, 
or claims to enter. 600 

11. If a leſſee is in poſſeſſion, and not 
aſſenting, livery to another not good. 

12. Livery by one diſſeiſed, in virtue of 
a letter of attorney, how far good. 

13. The manner of * by feoff- 
ment of livery and ſeiſin, exceeds all 
other conveyances: deed of feoffment 
falls by the death of the feoffor or fe- 
offee, before livery of ſeiſin made. 

14: A charter void, unleſs ſeiſin be taken 

in the life of the feoffor and feoffee. 601 

15. If the feoffor or feoffee die before 
livery, the letter of attorney is revok- 
ed; but on a bill in chancery may be 
perfected. | 

16. Livery and ſeiſin ought regularly to 
be indorſed on the feoffment ; this, 
when omitted, ſometimes helped on a 

bill in chancery. 602 

17. Fee of lands either fee-ſimple or fee- 
tail; fee-ſimple, where one hath lands 
to hold to him and his heirs for ever; 
if it is to him and his heirs- male, the 
heirs at law notwithſtanding inherit. 

18. A fee; ſim ple, either abſolute, condi- 
tional, or qualified. 6 | 

19. All other eſtates are derived out of 
a fee-ſimple, which may be incumber- 
ed with judgments, 6c. 

20. Fee: tail; this introduced by the ſta- 
tute de domis: it is either general or ſpe- 
cial; general, where it is to one, and 
the heirs or heirs-male of his body. 603 

21. Tail-ſpecial, where lands are given 
to a man and his wife, and the heirs 
(or hcirs-male) of his or her body, or 
when given in frank- marriage. 

22. In a gift in tail, the reverſion is in 
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the donor and his heirs. A reverſion, 
what. l | 


23. A fee · tail to one, and the heirs-fe- 
male of his body, ſhall go to the daugh- 
ter, tho? the 1 have a ſon; this 
otherwiſe in a purchaſe. 1422 

24. In fee: tail, the party, to the heirs of 
whoſe body the Fae is limited, is te- 
nant in rail, and the other tenant for 
life only; what if heirs be not limited 
to the one more than the other. 604 

25. Incidents to an eſtate- tail: tenant in 
tail may ſuffer a fine and recovery. 

26. Tenant in tail-ſpecial, not deemed 
tenant in tail after poſlibility of iſſue 
extinct, while the party of whom iſſue 
was to be had lives; the caſe of ſuch. 

27. Fec- ſimple conditional before the ſta- 
tate of Weſtminſter, de donis. 

28. A fee may be pendant; inſtances of 
it. | 605 

29. The alteration of the common law 

1 ſtatute de donis. 

30. How far the law of Scotland agrees 
with that of England in the premiſes. 

31. Ina doubtful caſe, the remainder in 
fee limited to the heirs of the huſ- 
band, tho? not expteſt. 606 

32. Tenant in tail canriot alienate or 
charge the eſtate, othetwiſe than by 
fine and recovery. 

33. The arguments againſt tails in Eng- 
land: theſe hold more ſtrongly againſt 
the ſtri& entails in Scotland. 

34. Lands cannot be limited on perpe- 
tuity; but in a deviſe, a limitation is 
good upon a contingency. 607 

35. In deviſes, as well as other ſettle- 
ments, a limitation of a fee upon a fee 
is void. 

36. In eſtates in joint-tenancy the ſurvi- 
vor has the whole, and no part goes 
to the heirs of the predeceaſing. 

37. Each joint-tenant has right to his 
own part to ſeveral purpoſes; he may 
alienate or grant a leaſe of it; how far 
can he grant a rent-charge. 608 

38. When one of the joint-tenants alie- 
nates, the purchaſer, and the other 
joint- tenant, poſſeſs as tenants in com- 
mon. 

39. Joint-tenancy may take place in 
chattels, and in obligations. 

40. Joint-tenants, and tenants in com- 
mon, compellable to divide the ſubject. 

41. An eſtate in remainder, the reſidue 
of an eſtate depending upon a particu- 
lar eſtate, and created together with ir. 
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42. An eſtate in reverſion; the reſidue of 
an eſtate left in the grantor, after a 
particular eſtate is granted away, 609 

43. Tenure by knight-ſervice in capite, 
and ſoccage in capite, taken away and 
turned into free and common ſoccage; 
holdings at preſent, either in ſoccage, 
Frank-almoign, by grand ſerjeanty, or 
by copy of court-roll. 

44. Tenure in ſoccage, and in fee- farm. 

45. A tenure in ſoccage likewiſe, where 
the lord reſerves a roſe, or fealty on- 


ly. g 610 | 


46. Soccage alſo comprehends tenure in 
burgage. | 0 | 

47. A city is a borow which has, or hath 
had a biſhop ; moſt of them counties 
of themſelves. 5 

48. The reaſon for inſtituting cities in 
William the conqueror's time. 

49. How the vacancy of mayor ſupplied 
in extraordinary caſes. 611 

50. Cities and borows have ſeveral cul- 
toms and uſages, as borow-Engliſh, 
Sc. 

51. The difference between a cuſtom 
and preſcription, 

52. To preſcription and cuſtom, poſſeſ- 
ſion, and time out of memory requi- 
ſite; memory either a record, or one's 
proper knowledge. 

53. Law divided into common law, ſta- 
tute-law, and cuſtom. How far pre- 
{cription can prevail againſt a ſtatute. 

54. Tenures in Frank-almoign ; they muſt 

be granted with conſent of the king 
and the lord; are granted to eccleſi- 
aſtical corporations, ſole or aggregate.612 

55. The king intitled to all lands and 
chattels ſertled to ſuperſtitious ules, 
and to apply. them to other pious uſes. 

56. Charitable grants of lands good with. 
out livery of ſeiſin; the court of 
chancery molt liberal in the conſtruc- 
tion of them. 

57. Charitable donations are under the 
lord chancellor's inſpection. 613 

58, Alienations may be in mortinain like- 
wiſe to ſecular corporations; they are 
under divers reſtraints by a late ſta- 
tute. 

59. Tenure by grand ſerjeanty in capite 
of the king, as of his perſon; one may 
hold in capite of the king in ſoccage. 

60.Petit-ſerjeanty, a tenure in ſoccage. 614 

61. Tenure by copy of court- roll. An- 
tiently thoſe were tenures in villenage 
revocable at the pleaſure of the lord, 
but now made firm; may be in fee- 
ſimple, fee-tail, or for life, 


| 
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62, Three ſupporters of copy-holds ; 
1.Time out of memory. 2. That they 
be pafcels of a manour. 3. That the 
land be demiſable. 

63. They are inheritances, but no free- 
holds; but deſcend as freeholds; are 
baſe tenures. | 

64. All eſtates that have franchiſes, 
may be termed Noble; thoſe that have 

not, ignoble. 

65. A Fanchiſs; it is either expreſsly 
granted by the king, or eſtabliſhed by 
preſcription: the chief is the princi- 
pality of Wales; and next theſe of the 
counties palatine. 615 

66. A manour antiently called a Baro- 
ny; it muſt have been time out of mind; 
a capital manour or honour, what. 

67. The parts of a manour, demeſns and 
ſervices; a court- baron incident to it. 

68. A court-baron either by common 
law, which is the freeholder's court; 
or by cuſtom, which concerns the co- 


pyholders. 


T-I-T. N. 
Superiority, and its caſualities. 


SECTION I, The conſtant intereſt 
of the ſuperior. 


1.Superiority, in ſome views, conſidered 
as a 1 * of property. 616 

2. The ſuperior's intereſt in the feudal 
ſubject, either conſtant or caſual; the 
conſtant, what. 

3. Conſolidation of the property, with 
the ſuperiority, how effected; in what 
different caſes may it occur. 

4. Conſolidation, where the property of 
lands falls to the king, 6r is acquired 
by his majeſty, 617 

5. What bygones of caſualities does a 
diſpoſition of the ſuperiority carry; 

can the ſuperior interpoſe any be- 
tween him and the vaſll 618 

6. When ſuperiorities fall to heirs-por- 
tioners, what courſe is to be taken 
with them in the diviſion of the e- 
ſtate; or do they fall to the eldeſt as 
indiviſible rights. 

7. In caſe of more adjudgers of the ſu- 
periority infeft, of whom muſt the 
vaſſal and his heirs obtain infeſtment : 
the compoſition muſt be imparted pro- 
portionably to ihe reſt within year and 


day. | 619 
8. The ſuperior, cannot alien parcels of 
the ſuperiority, 620 


9. Amon g 


4 5 . L : * > FE. "Rs: 
MF Ig FE us N 1 > FE FEISS dt Lf OG a OS * 9 


Tir. IV. A TABLE OF THE CONTENTS. 


Pax. Pact 

9. Amon 8 or heirs-portion- 
ers, which of them has the vote in 
the election of a member of parlia- 
ment. 

10. In actions at the ſuperior's inſtance, 
againſt the vaſſal, touching the lands, 
muſt he inſtruct his right. 

11. Are ſuperiors bound to receive ſin- 
gular ſucceſſors, particularly adjudg- 
ers in implement, or corporations ad- 
judging. How does the cale ſtand by 
the late a&. 

12. The conſtant benefit of the ſuperior, 
contained in the reddendo of the char- 
ter ; perſonal ſervices, what ; how the 
ſame, and other duties, exigible. 621 


Section II. The caſuality of non- 
entry, 


13. The caſualities of ſuperiority, either 
common to moſt holdings, or peculi- 
ar to certain of them; the common 
calualities. 622 

14. Non - entry: the inveſtiture anciently 
renewed on the death either of ſupe- 
rior or vaſſal; at preſent only on the 
death of the vaſſal. 

15. Homage, and oath of fidelity, origi- 
nally in uſe; but now diſuſed. 

16. In what caſes does the caſuality of 
non-entry incur at preſent, 623 

17. What carried by the non entry be- 

fore citation in the general declarator; 
and what after ſuch citation. 

18. A ſpecial declarator of non entry; it 
is no other than an action of mails and 
duties. 

19. If there is doubt who is heir in the 
property or ſuperiority, the vaſſal ex- 
cuſable as to non-entry. 624 

20. Bygone nom entry duties how reco- 
verable; whether do they fall to 
heirs or executors. 

21. After decree of general declarator of 
non-entry, the ſuperior may enter to- 
the poſſeſſion; but not before. 625 

22. How may the vaſſal ſtop the dan- 
gerous effects of a declarator of non- 
entry. | 

23.The caſe of non-entry, by the feudal 
law of the Lombards. 

24. Gifts of non entry; the effe& of ſuch 
gift to the heir himſelf. 

25. Non-entry excluded by infeftments 
holden of the ſuperior, or equivalent 
rights; and by the ſubjed-ſiperiog's 
confirmation of ſub-feus. 

26, Not excluded by charters or precepts 
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till infeftment; how far by a charge 
at an adjudger's inſtance ; how exclud- 
ed by infeſtment on charges, at the in- 

ſtance of an heir. 626 

27. Not excluded by the heir's minori- 
ty, nor by tacks from the vaſſal. 

28, Sometimes excluded even as to the 
retour-duties, before declarator,where- 
of inſtances are given. 627 

29. The vaſſal not liable to non-entry 
duties, while the ſuperior is not in ca- 
pacity to receive him. | 

30. Bygones excluded by the long 
preſeription; and by the ſuperior's 
voluntarily receiving the vaſſal; what 
if the ſuperior was in poſſeſſion, as in 
virtue of the ward. 


SECTION III. Relief; and compo- 
ſition for an entry. 


31. The ſecond common caſuality, relief; 
and firſt, as to heirs; not always due 
in holdings in feu- farm. 628 

32. An year's rent for entry due to the 
ſuperior, in place of relief, by adjudg- 
ers; does the charge, at an adjudger's 
ſuit, exelude any caſualities falling on 
the part of the debtor. 

33. The ſuperior bound to receive diſ- 
9 the late ſtatute. 629 

34. The effect of a clauſe obliging the ſu- 
perior to receive the heirs and aſſignees 
of the vaſſal gratis, or for a ſmall com- 
poſition, 

35. The extent of the compoſition in 
lands or annualrents. 


SEcTIONn IV. Liferent-oſcheat. 


36. The third common caſuality, the 
liferent- eſcheat of the vaſſal; how, or 
on what denunciations does it fall. 630 

37. The riſe of this caſuality. 

8. The liferent of one infeft baſe, or as 
heir of entail, under ſtrict irritancies, 
not prejudiced by a ſubſequent con- 
firmation, or declarator of irritancy. 631 

39. The liferent falls only after year and 
day of the denunciation, and has no 
retroſpect. | 

49. The ſubject oſthe liferent-eſcheat. 

41. The liferent of rights whereon in- 
feftment had followed, or of rights e- 
quivalent, falls to the ſuperior ; but 
of other particulars, to the king ; to 
whom likewiſe the liferent of heri. 

tors in burgal tenements, and of per- 

| ſons denounced for treaſon, belongs. 

42, The liferent of miniſters proviſions, 


and 
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and of perſons in office, as to their ſa- 
lary, and of liferent-tackſmen of lands, 
falls to the king. 632 

43. The wife's oem, and a liferent aſ- 
ſigned, fall under the husband's or aſ- 

ſignee's ſingle eſcheat. 

44. The extent of the gift of a liferent- 
eſcheat. 

45. Liferent-eſcheat excluded by infeft- 
ments in the ſubje&, tho? baſe. 

46. The effect of a diſcharge of all eſ- 
cheats that ſhall fall; what if the eſ- 
cheat both of the diſponer and diſpo- 
nee falls. 633 

47. Liferent-eſcheat prevented by relaxa- 
tion within year and day of the de- 
nunclation. 

43. Gifts of liferent-eſcheat, and proce- 
dure thereon ; competition among di- 
vers donataries. | 

49. The caſe of the ſuperior, or his do- 
natary, after decree of declarator. 624 

50. In what caſes is a gift of liferent- 
eſcheat ſimulate or null; the party re- 
laxed may take a gift directly to himſelf, 


SEcTIOn V. The caſuality of ward. 


51. The caſualities of ward and marri- 
age peculiar to ward-holdings. The 
origin of the caſuality of ward; it muſt 
be explained, tho? that tenure be ex- 
tin, 
52. The effect of ward with reſpect to 
tacks and ſub- ſeus; the burdens the 


wardatar is liable to. 625 


53. Taxtward; the nor-entry likewiſe 
taxed at the ſame time with the ward. 

54. The gift of ward, granted by the 
crown, included not a taxtward ; what 
if granted to the heir himſelf, 

55. By what infeftments or deeds was the 
ward excluded; that tenure and caſua- 
lities thereof now wholly aboliſhed. 636 


SgecTion VI. The caſuality of mar- 
Triage. 

56. The caſuality of marriage legal or 
conventional. | 637 

57. The ſingle avail of marriage, when 
due, | 638 

58. The double avail, and procedure in 
order to it. 

59. A ſuitable match, how underſtood. 

60. The offer muſt be bona de. 639 

61, Was the caſuality of marriage due 
when the heir was married, while the 
predeceſſor was on death-bed ; what 
the caſe of heirs-portioners; or of more 
adjudgers infeft, 
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62. This caſuality was debitum fundi; 
might the heir avoid it by abſtaining 
from the ward; fee. 

63. How this caſuality made effectual. 640 

64. If the vaſſal held more ward - ſees of 
different ſuperiors, only one caſuality 
of marriage due; the oldeſt ſuperior 
preferable thereto; who is the eldeſt. 

65. If the vaſſal held lands ward or fen 
cum maritagio, of the king or prince, 
they preferable. 

66. Where ward-lands, or feus cum mari- 
tagio, holden of the crown, were con- 
verted into ſimple feu-holdings, in vir- 
tue of the act 1661, how did the pre- 
rogative take place. 641 

67. What if one held lands ſimple ward, 
and others taxt; or more taxtward-fees 
of the ſame ſuperior. 

68. The privilege of the king, or anci- 
enteſt ſuperior, took no place in fa- 
vout of ſuperiors ſupplendo vices. 

69. If the deceaſt had reſigned the lands 
in favour of a diſponee, = no new in- 
feftment in the diſponee's perſon, did 
the caſuality fall by the diſponee's 
death, or by the diſponer's. 

70. This alloy not due if the heir 
died in pupillarity. 642 

71. If the Cotes cauſed the minor mar- 
ry diſparagingly, was the caſuality of 


marriage due. 


72. This caſuality happily aboliſhed, 


OBSERVATIONS on the law of 
England. 


1. The ſeigniory becomes extinct by the 
lord's parchafing the tenancy. 
2. Homage and ſuit of court, ſervices 


proper to all eſtates of inheritance ; 


homage and fealty by, and to whom 
PETRO, 643 
3. Homage and fealty, how performed. 
4. eee anne gase what. 
5. Suit of court; none to be diſtrained 
to do it, unleſs he is ſpecially bound to 
it by his charter. 644 
6. A reaſonable aid towards the marri- 
age of the king's eldeſt daughter in uſe 
| of old, both in holdings in ſoccage, 
and by knight's ſervice. 
7. Heriot ; either heriot-ſervice, or heri- 
ot-cuſtom ; the import of the term. 
8. The origin of hericts. 645 
9. Relief due in ſoccage-lands on the te- 
ney death; not due in lands in fee- 
arm. 


| 10. What 
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10. What is paid on alienation of lands, 
improperly called a relief. 

11. The entry requiſite in an heir to the 
lands of his anceſtors. 646 

1 2. Outlawry at firſt took place only in 
criminal matters; but was afterwards 
extended to moſt civil caſes, - 

13. Uponoutlawry for treaſon or felony; 
what is forfeited, and to whom: 


ä 


Infeftments of annualrerits; and 
other debita fundi. 


1. The general nature of real debts, or 

dliebita funds. 647 

2. The nature of an infeftment of arinu- 
alrent, or annuity z its origin from the 
canon law. 

3. Arrears of an infeftment of annual- 
rent debita funds. 

4. What caſualities is an infeftment of an- 
nualrent ſubject to. 

5. How far an infeftment of annualrent, 
for money to be advanced, good. 648 

6. The effect of an infeftment of an- 
nualrent out of tithes. 

7. Decrees of poinding the ground; how 
far execution thereon may proceed a- 
gainſt tenants at preſent,or might of old. 


8. What if the grounds are in the debt. 


or's own occupation. 649 

9. The caſe of divers annualrenters on 
the ſame grounds. 

10. An infeftment of annualrent not a 
title for the poſſeſſory judgment; nor 
ſubject thereto, 

11. Not neceſſary, after a decree of 
poinding for bygones, to conſtitute 
the ſame againſt the heir, in order to 
adjudge ; what is the effect of ſuch ad- 
judication. | | 

12. The effect of an adjudication for the 
principal ſum and penalty, in a bond 
for an infeſtment of annualrent. 50 

13. An infeftment of annualrent, how 
extinguiſhable as to bygones, or as to 
time coming, 

14. The effe& of an adjudication at the 
inſtance of a liferenter of an annual- 
rent; or of an aſſignee to certain by- 
gones. 

15. Ground-annuals, feu-annuals, and 
top- annuals. 651 

16. A real annuity ; the particulars 
when it differs from an ee 

17. A liferent-anguity ; a perpetual an- 
Yor: III. ae en 


| 
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nuity ; is it lawful to purchaſe it of a 
higher extent, than the intereſt of the 
ſum given for it. | 

18. Real debts, or debita fundi, farther ex- 
plained. | 652 

19. Rents, or tithes, not debita funds. ; 

20. What caſualities of the ſuperiority 
debita undi. 

21. Debita funds, either by the deed ofthe 
party, or act of the law. | 

22. The principal effect of debita funds. 

23, Bygone arrears of debita fundi, how 
affectable by creditors. | 653 

24. Creditors in real debts preferable to 
arreſters of the rents; 

25. Debts may be rendered real, and de- 
bita fundi, without the creditor's know- 
ledge, by the ſole deed of the debtor. 

26. Infeftments for relief of debts con- 
tracted, or to be contracted. 

27. Debts perſonal, ſometimes made real 
by ſtatute; as the bonds granted to 
the corporation of the friendly inſur- 
ance at Edinburgh, againſt loſſes by 
fire. 654 

28. The caſe of penſions granted by 
churchmen of old. 

29. Penſions not real, how far effectual. 

30. Public burthens, how far debita fundi, 
where not ſo provided by the ſtatute 
impoſing them. Commiſſioners of the 
land- tax or ceſs; the election of their 
collector, 1 


OBSERVATIONS on the law of 
England. 


1. A rent. charge, when the party may diſ- 
train for the rent. Arent-ſeck of old; 
by ſtatute the ſame as a rent-charge. 

2. Ti he party who has a rent-char * 
diſtrain the goods for the — rent 
behind, tho” exceeding the rent due 
by the poſſeſſor. | 

3. He may ciſtrain without obtaining a- 
ny writ in the king's name. 

4. One of more purchaſers diſtreſſed for 
=> whole rent, has relief againſt the 
reſt, 

5. How far the granter of a rent-charge 
liable to a perſonal action for the 
ſame. 

6. An annuity; the difference between 
it and a rent-charge, 656 
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TI T. VI. 
Liferents, or eſtates for life. 


1. Real debts, are not ſervitudes. 
2. A ſervitude either perſonal, or predial; 
of the firſt in this title. 


SECTION I. Liferents by the deeds 
of parties, 


3. Divers perſonal ſervitudes among the 
Romans; but with us, only liferent, 
or uſusfructus. 657 

4. A liferent of bonds; what incumbent 
on ſuch liferenters. 

5. The ſubject of liferents, either move- 
ables, or lands; the firſt how uſed in 
the civil law, and with us. 

6. Liferents of lands, either by the deed 
of the party, or proviſion of law : the 
firſt either ſimple liferents, conjunct- 
fees, or liferents by reſervation; the 
difference between thele. 

7. Simple liferenters have right to a 
wood conſtantly cut by haggs. 658 

8. By the term Liferent, ſometimes the 
fee intended, 

9. A tack to a wife, in place of a life- 
rent by infeftment, no ſecurity to her 
againſt ſingular ſucceſſors. 659 

10. In a general proviſion of the life- 
rent of conqueſt to a wife, how do the 
particular ſubjects become affected 
therewith. 


Scr io II. Liferents by act of the 


law, the terce, and courteſy. 


11. Liferents by proviſion of law, the 
terce and courtely ; of what ſubjects 
the terce due; the wife's aliment till 

the term. 

12- As to what tithes does the widow's - 
terce take place. 660 

13. Ourlaw of old, and at this day, as 
to the terce; the greater and leſſer 
terce. | 

14. Is a terce due, when one, in his 
ſon's contract of marriage, became 
bound to infeft him, and did not; or. 
when one conveys his lands in his 
eldeſt ſon's favour. 

15. The terce made effectual by a ſer- 
vice, and kenning the relict thereto ; 
what if of wadlet lands, and the ſame 
be redeemed. 661 

16. By the ſtatute 1681, a proviſion of 

| liferent out of lands excludes the 
terce. 662 


| 


PAR. Pact 

17. Is a terce due, on the husband's hav- 
ing poſſeſſed the eſtate three years, up- 
on the act 1695. 

18. How is the terce otherwiſe exclud. 
ed; not barred by a ſtrict tailie ex- 
cluding the terce, unleſs the ſame was 
recorded in the regiſter of tailies. 663 

19. The courteſy; its origin; how does 
it take place; the particulars in which 
it differs from the terce. 

20. The caſe of the courteſy as to enter- 
ing vaſſals; or voting in thẽ election oſ 
a member of parliament. 

21. It is due, tho? the child immediate- 
ly die; if the wife hath a child by a 
elt husband, that would ſucceed in the - 
lands; is it due to the ſecond husband. 664 

77 „ called the courteſy of Scot- 

and, 

23. Does forfeiture of the husband ex- 
clude the wife from her terce on his 
death; or of the wife the husband from 
the courteſy. _ 


SECT10N III. Divers incidents to life- 
rents; 


24.Liferenters right to the rents, either 
at the commencement, or end of the 
liferent. 

25. The caſe where the liferenter died 
in the natural poſſeſſion; or had lett the 
lands. 665 

26. The 22 competent to liferent- 
ers, and the duties incumbent on them. 

27. Liferenters muſt find ſurety to pre- 
ſerve the ſubjects in as good Bag 5 
on as at their entry. 666 

28. What expences of reparations are al- 
lowed to liferenters. 

29. The above caution concerns liferent- 
ers of houſes in town and country; a 
different method ſometimes followed 
as to houſes in towns, | 

30. Liferenters liable to the aliment of 
the heir; and to all the common bur- 
thens; ſubjet to a proportionable 

expence of repairing, but not of build- 

ing the manſe, The caſe of infeft- 

ments, or tacks granted by the fiar 
without their conſent. 

31. The executors of liferenters of lands 
have no ſhare of the current term in 
which they died ; otherwiſe in move- 
able ſums : when is a liferenter that 
went abroad preſumed to be dead. 667 

32. The lords of ſeſſion value the life- 
rent-eſcheat of a bankrupt in a rank- 
ing and fale, according to his age and 
healthfulneſs, 668 

33. A 
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127 lif 

; iferent proper 

— ; excingullhab 
renunciation, 

34. How may the fiar aſſume poſſeſſion 
upon the liferenter's death. 

35. A rule for determining queſtions be- 
tween the fiar and executors of the 
liferenter, and between the heir and 
liſerenter, or executors of the har. 


cannot be con- 
e by diſcharge or 


OBSERVATIONS on the law of 
England. 


1. Livery and ſeiſin requiſite to paſs an 
eſtate for life, which is a freehold. 669 

2. The caſe of hnds given to husband 
and wife, and the heirs of the body 
of the ſurvivor. 

3- The husband's courteſy is of all lands 
of which his wife died ſeiſed. 

4. In order to the courteſy, the iſſue 
muſt be ſuch, as by poſlibilicy could 
inherit the wife's eſtate, 670 

5. If the wife has iſſue ſtill living by the 
firſt husband, will the courteſy take 

lace in favour of the ſecond. 

6. Conviction of a capital crime does not 
exclude the courteſy, but attainder 
does z a leaſe for life of the lands bars 
the courteſy ; as likewiſe does idiocy 
of the wife, found by office. 

7. Is the child's being heard cry, neceſ- 
ſary to found the courteſy. 671 

8. What if the wife dies in child-birth, 
and the child is ript out of her womb, 

9. The courteſy takes no place in a bare 
right, title, or uſe; or in a reverſion or 
remainder expectant upon particular 
eſtates of frechold. | 

10. Dower, an eſtate for life, of the third 
of the lands of which the husband was 
ſeized. 

11. Whether is it ſufficient, that the huſ- 
band was ſeiſed of the lands, at any 
time during the marriage, to intitle 
the widow to a dower of the ſame. 

12. Who are excluded from dower ; a 
wife de facto ſhall be endowed, it no 
divorce proceeded. 

13. Of what 8 ſhall the Widow 
be endowed ; and in what manner, 
14. The widow intitled to continue 40 
days in the principal meſſuage, dur- 
ing which quarantaine the dower 
ought to be aſſigned her; is ſhe intitl- 

ed to mean 758 ts. 

15. A wife ſhall have her dower diſcharg- 
ed of all incumbrances. ES 

16. Divorce for the wife's adultery bars 


PAGE 


672 


| 
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her not of her dower; but elopement 


with the adulterer does. 

17. The diverſity between the law of 
England and Scotland, in relation to 
the dower or terce, 673 

18. If the wife is nine years of age, tho? 
the husband be under it, ſhe ſhall be 
endowed, 

19. A jointure to the wife by the huſ: 
band's ſettlement; how far it excludes 
the dower. | | 

20. The jointure not loſt by the attain- 
der of the husband for high treaſon, 
tho? the dower is. 6 

21, Jointure or dower excludes not the 
wife from her ſhare of the chattels. 

22, An action of waſte lyes againſt te- 
nants by the courteſy, dower, and 
other tenants for lite ; the import of it, 


. 


Servitudes real or predial. 


Section I. The conſtitution of real 
ſervitudes. 


1. Setvitudes, real or predial, acquired 
either by the deed of the heretor of 
the ſervient tenement; 

2. Or by the poſitive preſcription. 675 

3. The different effect of a ſervitude im- 


poled by the party, and that acquired 
by preſcription. 


4. The proprietor only can impoſe a ſer- 


vitude, 


SECTION II. Borow or city-lervi- 
tudes. 


5. Servitudes real, concern either prædia 
ruſtica, or urbana, country or City te- 
nements, 

6. The principal city-ſervitudes; the dif- 
ference between the ſervitude oneris 
ferendi, and that lignt immittendi. 

7. Incident to all ſervitudes, except that 
oneris ferendi; that the owner of the 
ſervient tenement is only bound to 
ſuffer, but not to act. 676 

8. What may the owner of the tenement 
do at his own hand, when a neighbour 
puts a joiſt into his wall without his 
conſent, or ſervitude; or projects ſuch 
over his area. 

9. The obligation among heretors of the 
different ſtories of the ſame tenement, 
for keeping up their reſpective houſes 
and the roof in repair, | 
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10. Regulations in the city of Edin- 
burgh touching buildings. 667 

11. The caſe of a common wall or entry. 

12. People in building, when they have 
no ſervitude, ought to prevent the 
rain-water's falling on their neigh- 
bour's ground. 

13. The rule in the ſervitude of ſtillicides 

and water-ſpouts, in reſpect to height- 
ning or lowering the tenement. 

14. Thele are poſidve city-fervitudes. 
Negative, are thele by which one 1s 
reſtrained from the natural uſe of his 
property, 678 

15. One may obſtruct his neighbour's 
lights, if there is no ſervitude upon 
his ground, | 


SecTrion III. Ordinary rural ſervi- 
rudes, 


16. Rural ſervitudes all poſitive ; the 
chief of them. 

17. Ways either private or public; free 
iſſue and entry implied in en 
18. Rules in uſing the ſervitude of a 

way. 

19. A private road either a foot-road, a 
horſe-road, or a coach · road. 

20. The breadth of via, or. a coach-road. 

21, One may caſt about the high-way 
200 ells on his own ground, 

22. Public high-ways, bridges, and fer- 
ries ; the care of them committed to 
the commiſſioners of ſupply and juſti- 
ces of peace; their procedure in that 
matter. 

23. The privilege of ferry: boats; how 
the owners puniſhable for exacting 
more than the ſtated dues. 680 

24. All theScotiſh acts, relating to high- 
ways, ferries, and bridges, declared to 
be in force. 

25. Gates or turnpikes ſometimes in- 
dulged for exacting a toll. in order to 
repair part of the high-way. 

26. Encroachments upon high-ways be- 
fore what courts cognoſcible; and how 
punithable. 

27. High-ways, the king's; encroach- 
ment on them purpriſion. 

28. The ſervitude of watering, and a 
water-courſe or acqueduct, and mill- 
dam, 

29. None of the parties has liberty to 
alter the courle of a common march- 

water. | 

30. What if the water, by its natural 
courſe, runs on the neighbour's 


Pax. Pa E 
ground; or if it is occaſioned by ſome 
work on the other's ground. 692 

31. The ſervitudes of common paſture, 
fewel, feal and divot, commonly go 
together as one ſervitude; and the 
whole preſumptively included in com- 
mon paſturage, but may be ſeparated. 

32. In common paſturage, any of the 
heretors may oblige the reſt to ſoum, 
but not to roum the beſtial; but may 
inſiſt in a proceſs for diviſion. 

33. The heritor of the ſervient tene- 
ment, ſubject to one ſingly in paſtu- 
rage, cannot be ſued for a diviſion of 
the lands, or on the contrary. 683 

34. The heritor of the ſervient tene- 
ment has right to all things under 
ground. 

35. The import of a clauſe of common 
paſturage in a right of lands. 

36. The claimer of common paſturage 
muſt be heritor of a tenement. 

37. If the heritor of the dominant tene- 
ment purchaſe the ſervitude, or on 
the contrary, and thereafter alienates 
one of them, the ſervitude cannot re- 
vive. 684 


SxcT1on IV. The ſervitude of thitl- 
age. 


38. Thirlage; multures in- town, and out- 
town, ſequels. 

39 Mill-ſervices. 

40+ Thirlage conſtituted by an aſtriction 
of the lands, in the conveyance of the 
ſame, 

41- Next, by one's thirling his own lands 
to his mill; this conſiſtent with the 
maxim, Res ſua nemini ſervit. 

42. Likewiſe by the heritor's thirling his 
lands to another's mill; this conſiſtent 
with juſtice to his tenants. 685 

43. And by one's diſponing the mill, 
with the multures of his own lands; 
will a ſimple diſpoſition of the mill of 

a barony, as ſuch, without mention 

of the multures, infer a thirlage of the 

barony. 


44. The rule is, that thirlage is not ac- 


quired by the poſitive preſcription 
without a title in writing; the ſeveral 
exceptions from it, 686 

45. How far will the coming to a mill, 
and paying in-town multure, during 
the years of preſcription, conſtitute a 

_ thirlage, 

46. What will infer an interruption, to 
prevent preſcription of thirlage. 687 


47. The 
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47. The natural import of thirlage ex- 
tends only toall corns the perſons ſhall 
conſume for the uſe of their families. 

48. The thitlage of omnia grana creſcentia, 
or all the growing corns. 

49. The aſtriction of invea et illata, or 


of grain brought within the ſucken. 688 
50. One cannot be liable in double mul- 


ture for the ſame corns. | 


51. Thirlage of invecla et illata ordinary 
in borows. 

52. An exemption from thirlage by a 
diſcharge of it; or grant of the lands 
with mills and multures. 

53. A diſpoſition of lands, with a reddendo 
pro omni alio onere, does not infer it. 

54. Preſcription of liberty. 689 


' 55. The action of abſtracted multures. 


56. How far corns, when in abſtracting, 
can be ſeized or forfeited, 

57. Onecannot build a mill on the lands 
thirled, tho? for ſerving ſtrangers only. 

58. Where muſt courts for abſtracted 
multures be holden. 

59. If the mill, through defect of water, 
is not capable to ſerve the ſucken, or 
becomes quite ruinous, what are the 
perſons thirled liable to. 690 


60. Mill-ſervices implied in thirlage. 

61. Thirlage requires poſſeſſion fer its 
eſtabliſhment; extinguiſhed by diſ- 
charge or preſeription of liberty. 


OBSERVATIONS on the law of 
England. 


1. The real ſervitudes, for the moſt part, 
the ſame in England as by the civil 
law; but divers regulations introduc- 
ed, by ſtatutes, touching high- ways. 691 

2. The freehold of high- ways in the lord 
of the ſoil; the pariſhoners, by com- 
mon law, bound to repair them; but 
ſeveral ſtatutes introduced in aid of the 
common law. 

3. The juſlices of peace may enlarge the 
high-ways to eight yards in breadth, 

4. On whom the reparation of decayed 
bridges incumbent, | 

5. The 9 N of erecting gates or 
turnpikes on, or a- eroſs high ways or 
bridges, and exacting toll thereat, fre- 


Vol. III. 
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quently granted by particular ſta- 
rutes. 692 


| 6. Penalties upon thoſe who elude or 


; to the avoiding the toll or 

uty. 

7. The power of the truſtees named for 
putting ſuch acts in execution. 

8. The term of the privilege commonly 
21 years; the truſtees may aſſign o- 
ver, or lett the toll or duty, 

9. Such acts do not exempt thole liable, 
by common right, to repair the high- 
ways, from the ſame. 693 

10. What horſes or carriages are exempt- 
ed from payment of the toll. 

11. Such turnpikes not formerly prac- 
tiſed in Scotland, but are now _—_ 
place; ſome peculiarities in the a 


for repairing the road in the county 
of Haddington. 


12. Common of paſture. 


13. The different kinds of common of 


paſture. 


| 14. How far the lord of the ſoil can be 


excluded from the uſe of the com- 
mon. 6 


9 
{ 15. May the lord incloſe part of the 4 


grounds ſubje& to a common of paſ- 
ture. 


16. Common of turbary. 

17. Common of eſtovers; houſe- bote, 
plough- bote, and hay- bote. 695 

18. How far the owner of the ground 
may divert a water. courſe running 
thro? it, to the prejudice of his neigh- 
bour. 

19. The mutual obligations between the 
owners of the upper and lower ſtories 
in an houſe. 

20. One may deject any building that 
over-hangs his houſe. 

21. How far the ſervitude of thirlage 
takes place in England. | 

22. Every one may erect a mill on his 
own ground ; but muſt not prejudice 
his neighbour thereby, 696 

23. The king's privilege as to a prero- 
gative-mill, 

24. What if the inhabitants were in uſe 
to grind at the lord's mill. 


25. How far one can, by building, pre- 
judice his neighbour's houſe, 
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Par. : PAGE 


T2; VE. 
Eccleſiaſtical benefices, patronage, 


tithes, ſtipends, and other mat- 
ters relating thereto. 


Srcrros I. The general nature of 
eccleſiaſtical benefices. 

1. Eccleſiaſtical holdings, tithes and pa- 

tronages, the chief ſubject of this title. 

2. Why church-livings are termed Bene- 


Rees. 
3. The ancient ſtate of church. benefices; 
and how thereafter ordered. 


Scrion II. The ſeveral diſtincti- 


ons of eccleſiaſtical benefices. 


The diviſion of benefices into prela- 
cies, and inferior benefices. 


5, Their diſtinction into cathedral, con- 


ventual, and parochial; the ſtate of 
cathedral churches, 

6. Conventual benefices : abbots and 
priors, mitred or not mitred. 

7. When were the dignified clergy ad- 
mitted to ſeats in parliament, 

8, Collegiate churches. 

9. Pariſh-churches; either menſal, parſo- 
nages, or common churches; menſal, 
called likewiſe pattimonial, how ſup- 
plied ; vicarages. 

10. Parſonages; ſome pariſh-churches 
both a parſonage and vicarage. 

11. Menſal churches of abbays, Sc. 

12. Common churches ſupplied either by 
the members of the chapter; or by 
curates. 

13. For ſome time after the reformation, 
the limits of ſeveral pariſhes not aſcer- 
tained. How were churches confer- 
ed to miniſters, 

14. Benefices either with cure, or with- 
out cure of ſonls. 

15. Benefices ſecular, or regular. 

16. Provoſtries, chaplainries, prebends, 
and altarages. | 

17- Thoſe provoſtries, &c. were reſerv- 


ed to the laic patrons; this an act of 


juſtice . 


4 


I 


6 | 


19. The inſtitution, buſineſs, and diſſo- 
lution of the order of the knights tem- 
plars. | | | : 

20. The inſtitution of the order of St. 
John, or the knights holpitalers. 


Fas. Pact 
18. The benefices that belonged to the 
knights templars. 


7 


21. The knights templars and hoſpitalers | 


were of religious orders. 


22. The privileges of thoſe orders; whe- 


ther are their lands deemed eceleſia- 
ſtical, or lay- fees. 
22. Hoſpitals, and their adminiſtration. 
23. Benefices belonging to colleges and 
ſchools for the education of youth. 
25. In mortifications, if the end for which 
they were granted ceaſes, or is con- 
demned by law, how ſhall they be diſ- 
poſed of; at whoſe ſuit does diligence 
proceed againſt perſons liable for mor- 
tifications, | 
26. What if the end for which pious do- 
nations were deſtinated, cannot be 


an{wered. 10 


27. Execution proceeds for the rents 
due to univerſities, ſchools, and hoſpi- 
tals; in the ſame manner as for mini- 
ſters ſtipends. 

28. Donations in favour of popiſh ſocic- 
ties go to the next ptoteſtant heir. 
29. How far, by the late Britiſh ſtatute, 
do ſuch donations go to the king, or 

to next heir. 

30. Mortifications to popiſh foundations 
fall to the king by the reformation, 
and were annexed. 

31. Laſtly, benefices, either elective or 
collative; the great benefices deemed 
elective: had our kings right to pre- 
ſent to them in times X popery and e- 
piſcopacy. | 


32. The method of proviſion to great 
. 


benefices in times of popery. 
33. What if the king did not preſent to 
them within three months. 
34. The king of Scotland had the privi- 
lege of regale, in reſpect of great be- 
nefices. | 


35- The method of electing and ſettt- 
ing 
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ing biſhops in times of epiſcopacy. 12 

36. — churches, their various 
ſtate. 

37. The ſtate of benefices upon the re- 
formation from popery. 13 


SecTion III. Commends, penſions, 
and co- adjutorſhips. 


38. Commends and commendators of be- 
nefices, before and after the reforma- 
tion. 

39. Penſions out of benefices before and 
ſince the reformation. 14 

40. Coadjutors or aſſiſtants to miniſters. 
Penſions aſſigned to them. I5 

41. Can the court of commiſſion make 
proviſions in ſettlements for ſuch al- 
ſiſtants. 1 | 

42. Aſſiſtants cannot be ſettled, with a 
proviſo of ſucceeding on a voidance, 

43- Colleague-miniſters in ſingle charges; 
how far to be allowed, 16 


SzcTIon IV. Union, disjunction, 
new erection, and tranſportation 
of churches. 


44+ The ſeveral kinds of union of bene- 
fices of old. 

45. The caſe of union of churches at 
preſent: 17 

46. Union or annexation of pariſh: 
churches, how accompliſhed, and its 
conſequences. I 

47. Disjunction of benefices; how the 
caſe ſtood of old, and how at preſent. 

48. Erection of a new church; to whom 
does the patronage of it belong. 19 

49. Tranſportation of churches. 

50. Annexation of a part of a pariſh, quz- 
ad ſacra; it does not alter the cale as 
to queſtions of civil right. 

51, How far the opinion of presbytery 
or ſynod requiſite in the union, &c. of 
pariſhes, | 20 


8 


SecT1onV, Collation and patronage - 


of churches, and the ſettlement of 
- miniſters. 


52. Collative benefices, and particularly 
pariſh-churches; collation and inſtitu- 
tion; the procedure in it. 

53. The manner of ſettlement of mini- 
ſters with us at preſent, 

54. Collation in times of popery, and e- 
pilcopacy. 

55. The e e in order to a ſettle- 
ment after a lapſe. 21 

56. Patronage of churches, its different 
names or epithets. 


PAR. Pact 

57. How far patronage conſtituted by 
infeftment. What if it fall to heirs- 
portioners: it was eſteemed ſpirituali 
annexum; it is at preſent a patrimonial 
intereſt. 

8. Patronage either eccleſiaſtical or 
laic; theſe differed of old as to their 
privileges; but not ſo at preſent, 22 

59. The patron has ſix months to pre- | 
ſent; how is this underſtood; may he 
vary his firſt preſentation and preſent 
another. 

60. How far patronage originally acquir- 
ed over churches; what if more per- 
ſons concur to the founding, building, 
and endowing a church, 27 

61. The patronage imports honour, in- 
tereſt; and burthens z the honourable 
part, the right of preſenting; how did 
that proceed at firſt, or does at pre- 
lent. | 

62: What remedy has the patron, if the 
churchudicatories reject his preſen- 
tee duly qualified. 24 

63. A ſimoniacal paction diſqualifies a 
preſentee. 

64. If che patron acquieſces to the re- 
jection of his preſentee duly qualified, 
in whattime may he thereafter preſent 
another; or in caſe of the preſentee's 
death after the preſentation. 2 

65. What if the presbytery ſettle a mi- 
niſter while the patron's privilege is 
current, 

66. A ſettlement tanquam jure devoluto by 
the presbytery. I 

67. What if the patron is not qualified, 
by taking the oaths to the govern- 
ment, or refuſes to take the Formula. 26 

68. Is the concurrence of the church- 
ſeſſion, or conſent of the people necel- 
ſary to the ſettlement of a pariſh-mini- 
ſter, by the act 10 Anne; what is expe- 
dient to be done if that is wanting. 

69. Where patrons have not the right of 
preſentation, the method 212 in 
the act 1690 is the rule for the ſettle- 
ment; as likewiſe in all other caſes 
where the churches are free, or the 
patron waves his privilege. 1 

70. In the caſe of joint - patrons, how is 
the matter ordered by the canon law; 
and by our's. 

71. The caſe of a new erected church 
as to patronage. 

72. How far the king, in the right of the 
pope, preſumed univerſal patron. 

73. At what time does the preſentee's 

right 
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right to the fruits of the benefice, or 
ſtipend, commence. | 28 

74. The patron's intereſt in the benefice; 
his right to the tithes of the pariſh by 

the acts 1690 and 1693. 

75. Patrons have right to the feu - duties 
of lands holden of their benefices, not 
poſſeſſed by the miniſters, till redeem- 
ed by the crown; is this reverſion diſ- 
charged by the a& 1707. 29 

76. The patron's aliment out of the be- 
nefice, by the canon law, in caſe of 
his poverty; it takes no place with us. 

77, The patron's intereſt in the benefice 
during the vacancy, his power of diſ- 
poſal of the vacant ſtipends to pious 

_ uſes; the penalty incurred by him on 
failure. 

78. Part of the vacant ſtipends goes to 
the fund for ſupplying the widows and 
children of miniſters. 5 2 

79. How the vacant ſtipends within the 
ſynod of Argyle to be diſpoſed of. 

80. Are the vacant ſtipends of churches, 
whereof the patronage belongs to the 
crown, ſubject to a diſpoſal tor pious 
uſes. 

81. The expence of upholding the 
church, to which the patron was ſub- 

;ject in times of popery, takes no place 
at preſent. 31 

82. In provoſtries, prebends, chaplain- 
ries, and altarages, conferredby the pa- 
trons on burſars, the vaſſals enter with 
the patrons. 

83. Who may be preſented, and of what 
age, 2 

84. Sher there is a controverſy about 
the patronage, how is the church-u- 
dicatories to proceed, 

85. May the patron preſent himſelf, or 
his ſon. 

86. Where more concur in founding, e- 
recting, or endowing a church, who is 
patron. 33 

87. Who preſents a ſecond miniſter eſta- 
bliſhed on a fund raiſed by private 
contribution; who patron of a new 

. erected church. 

88. How patronage of many churches 
was acquired upon the reformation. 

89. The patronage and titularity of the 
tithes may belong to different perſons. 34 

90. Patronages that belonged to the po- 
piſh or epiſcopal clergy fell to the 

crown, but not annexed thereto. 

91. Patronage acquired or loſt by pre- 
{cription, FFF 


PAR. Pace 
92. Whether is it neceſſary that three 


conſecutive preſentations ſhould pro- 

ceed, in order to the poſitive preſcrip- 

tion of patronage, © _ 

93. Moſt probable that one preſentation 
and 40 years poſſeſſion thereafter, is 
ſufficient to preſcribe a right of patro- 
iy x {ee 33 

94. And that one ſettlement on the foot 
of a call, and 40 years poſſeſſion there- 
after of liberty, is good to preſcribe 
a right to it. 

95. This follows from the nature of pre- 
ſeription. | 

96. How does the poſitive preſcription 
proceed, where the right of preſenta- 
tion is taken from the patron by a pub- 
lic law. | 

97. Preſcription of the right of patronage 
by the canon law. | 

98. The rebuilding a church alters the 
caſe as to the patronage, by the civil 
and canon law; but not by our law. 36 

99. The pope preſumed patron of all 
churches, where the patronage .was 
not inſtructed to belong to another; 
does this hold with us as to the king 
in the pope's right; are there not ſome 
pariſh-churches free. 

100, In the caſe of a patronage belong- 
ing to a wife, a pupil, a minor, a per- 

ſon whole eſtate is ſequeſtred, or to an 
univerſity, who are intitled to make 
the preſentation, 37 

101. The ſtate of the chapel- royal; its 
revenues of old and at preſent. 

102.How far, by the canon law, our old 
law after the reformation, or our law 
at preſent, the interpoſition or concur- 
rence of the people neceſſary in the 
{ettlement of miniſters. 

102. If there is no appeal againſt the 
ſettlement by the presbytery, to ſu- 
perior church-judicatories, it is final 
as to the cure of the pariſh; is it fo 
likewiſe as to the right to the benefice 
or ſtipend, 28 

104. The rule in the Roman chancery, 
De veriſimili notitia; the fame applied 

to the caſe of the patron's probable 
knowledge of the vacancy, from which 
time the {ix months commence. | 

105. The other rule of chancery, Trien- 
nalis poſſeſſor beneficii eft inde ſecurus, how 
far it takes place in our law, 3 

106. The maxim, Decennalis et triennalis 

Pelſeſſor beneficii, non tenetur docere de titu- 
le, not a rule in chancery, but an ex- 


tenſion 
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tenſion of the other de triennali poſſeſſore ; 
how this underſtood in the canon law, 


and in our practice. 40 


107. Can a miniſter, on this maxim, ac- 
quire beyond the bounds of his decree 
of locality. 41 

108. A churchman, by ſeven years poſ- 
ſeſſion, acquires the benefit of a pol- 
ſeſſory judgment; how does this dif- 
fer from the acquiſition by the trien- 
nial, or 13 years poſſeſſion. 

109. The interruption of a churchman's 
poſſeſſion. 


Section V. The power of bene- 
ficed perſons over their benefices. 


110. The terms for miniſters ſtipends 
and tithes, Whitſunday and Michael- 
mas; theſe regarded both as to their 
entry and demiſe. | 

111. Beneficiaries had power to alien 
part of their benefices, tho' only life- 
renters; the requiſites to ſuch aliena- 
tions, and for what cauſes they might, 
by the canon law, be made. 42 

112. The uſage in times of popery and 
epiſcopacy with us, 

113. The caſe of lands, in uſe to be feu- 
ed, as to the prelate's power. 43 

114. How the conſent of the chapter or 
convent. was to be adhibited. 

115. What required of old in church- 
mens feuing their ward-lands. 

116. Dilapidation of the benefice; the 
power of prelates, or the inferior 
clergy, to ſet tacks : are the laws a- 
gainſt dilapidation of any uſe at pre- 
lent. .- 4 

117. Eccleſiaſtical regalities, baronies, 
bailiaries and ſtewartries; what the 
reſerved right of lords of erection, by 
the act 1633, and at preſent. 45 

118. Why the charters of lords of erecti- 
on commonly of blench-holdings. 46 


SxcT1ion VI. Manſes and glebes of 


pariſh miniſters, 


119. Beneficed perſons, about the time 
of the reformation, ſet in feu, or long 
tack, even their manſes and glebes: 
regulations, in order to pres the 
miniſters with manſes and glebes at- 
ter the reformation. 7 

120, 'The. order of deſigning church- 
lands for manſes and glebes. 


121. The rule for building manſes where 


there are none. | 47 
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Par. Pack 
122. Temporal lands may be deſigned 


in default of church-lands, 

1 23, Graſs for an horſe and two cows, or 
20 l. Scots in lien of it, to be deſigned 
to the miniſter. 

124. The graſs is to be deſigned, tho“ 
the old glebe was ſufficient for it, be- 
ſides the four acres. 43 

125. Miniſters glebes are free of tithes. 

126, The rolled competent to the heri- 
tor, whole lands are ſubjected to a de- 
ſignation for a manle, glebe, or graſs, 
to a miniſter, 

127, Manſes and glebes hold of the 
crown, and the liferent- eſcheat of the 
incumbent falls to the king. 


Steriox VII. Rights of lands, with 
the tithes included. 


128. Rights to lands, cum decimis inclufis, 
is an infeodation and impropriation of 
the tithes ; how preſcription of ſuch 
rights proceeds, 49 
129. Whether, in ſuch rights, is the tenth 
of the feu-duty to be localled to the 
miniſter, or wholly belongs to the ſu- 
erior. | 
130. If the right only includes parſon- 
 age-tithes, the vicarage-tithes are not 
carried; nor on the contrary, if it in- 
cludes only the vicarage-tithes, 59 


SrcTion VIII. Tithes before valu- 


ation of them. 


131. Tithes; why called the ſpirituality 
of the church-benefices, 

132. How far tithes due to the clergy 
by divine right. 

133. The inſtitution of tithes proceeded 
from the canon law. | FL 

134. Tithes either conſtituted by infeft- 
ment, or by a perſonal right. 

135. The introduction of tithes into our 
law of antient ſtanding, 52 

136. Lithes diſtinguiſhed, in the canon 
law, into perſonal, predial, and mixt; 
when and how thele were exacted. 

137. This diſtinction not much followed 
with us; regularly we allow of no 
perſonal tithes; and of predial only 
that of corns, called Parſonage-tithes. 

138. At what time of the year tithes an- 
tiently exigible, | 

139. The rule in drawing the ip/a corpora 
of the tithes, and the penalty of tranſ- 
greſſing it. 53 

140. Vicarage-tithes, of what ſubjects 
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claimable ; how the right to them ac- 
quired or loſt. 

141.How far does the negative pteſcrip- 
tion cut off the claim of parſonage- 
tithes ; or procure an immunity from 
bygones, thoꝰ not in time coming. 

142. Tithes ſtated at the fifth part of the 
rent, when not drawn, nor valued ; vi- 
carage regularly preſumed due. 

143. The poſitive preſcription, on a pro- 
per title; acquires the ſame right to 


the tithes as if they had been purchaſ- 


ed from the titular, 

144: How far infeftment requiſite to the 
preſcription of tithes purchaſed from 
one as patron. 

145. Bona fide poſſeſſion may ſometimes 
liberare the heritor from bygones of 


54 


the miniſter's ſtipend. 55 


146. The cafe of preſcription of tithes 
by the canon law. 

147. One acquiring his tithes ſtill liable 
to the miniſter's ſtipend in due order, 

148. The maxim, decime debentur paro- 
cho, how applicable to the patron up- 
on the act 1690, 

149. Noallowance given for the expence 
of labour or otherwiſe, in either par- 
ſonage or vicarage tithes; one may 
cares his ground either in labour or 

paſturage, and fo vary the tithes. 


SECTION IX. Valuation and ſale 
of tithes, | 


150. Before decree of valuation of the 
tithes, the fifth of the payable rent regu- 
larly due, as the value or rate of them. 

151. Valuation of tithes z and procedure 


56 


in order to a decree of yaluation. $7 


152. Deductions allowed on account o 
improvements; the tenants paying the 
cos beſides their rent, not regarded, 

1523. The rent of cote-houſes, ſmithies, 
change-houles, and mill-rent, not com- 
* 

154. The king's eaſe; in what caſes to be 
deducted. 

155. The rule of valuing the tithes, 
where the parſonage and vicarage- 


tithes belong to different titulars. 58 


156. The king's annuity ; no deduction 
of it in adecree of valuation, but is, in 
a decree of ſale, not debitum fundi. 

157. A decree of ſale of tithes; the rate 


of purchaſe, whether in titular or pa- 


tronage-tithes ; difference between 
theſe; thoſe who have only tempora- 
ry rights get the intereſt of the price 


curing the term, 59 


Pax. . Pact 

158. From what time does a decree of 
ſale of tithes take place. 

159. How is the titular to be diveſted, 
purſuant to a decree of fale. 

160. In what caſe is the purchaſer of 


161. How may the heritor be burthen- 
ed with augmentation of the ſtipend, 
notwithſtanding the decree of ſale. 

162. All tithes may be valued z but ſome 
cannot be bought by an action of ſale 
what are theſe unſaleable tithes. 

163, If the miniſter is in poſſeſſion as ti- 
| tular, or has no ſettled ſtipend, can 
an action of ſale proceed, 


Sc oN X. Miniſters ſtipends; mo- 
dification and locality of them. 


164. The methods preſeribed, at firſt, 
do provide miniſters after the reforma- 
tion. 
165. The commiſſion of parliament, e- 
rected for plantation of churches, there- 
after endowed with powers to value 
| and fell rithes, the only effectual 
courſe, both for providing miniſters, 
and eaſing heritors with reſpect to the 
tithes of their lands ; the procedure in 
| modifying ſtipends. 61 
166. The commiſhon's power extends 
| only to the providing miniſters with 
ſtipends out of the tithes of the re- 
| ſpective pariſhes. 62 
167. Tacks fer by miniſters at preſent 
cannot prejudice their ſucceſſors as to 
the modified ſtipend; all the heritors 
| liable jointly and ſeverally for it, to 
| the extent of the tithes of their lands. 
168. It it is localed, each only liable to 
the proportion allocated upon him; 
how far has the patron or titular the 
power of localling the ſtipend. 
169. The order to be obſerved in local- 
ing the ſtipend. F 
170. The patron or titular may exempt 
his own lands from the locality, if 
there are free tithes; the ground of 
this privilege. | 
171. Tho? the patron was in uſe of pay- 
ment of a proportion of the ſtipend, 
he may exempt the tithes of his own 
lands. 1 
172. What if ſuch uſe of payment was 
dy virtue of a decree of locality. 
173. If the tithes are under tack at the 
time of the decree of locality, the 
tackſman ſubjected to more than his 
tack-duty, is intitled to a recompence 


by 


tithes liable to ceſs. 60 
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by prorogation or prolongation of his 
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tack ; the procedure in this. 64 


174.The expence of the communion-ele- 
ments. 

175. Execution upon decrees of modifi- 
cation and locality. 

176. Miniſters ſtipends preſcribe in five 
years. 

177. Modified ſtipends, or the valued 
tithe· duty, only a perſonal claim affect- 
ing the heritor, and intromitters with 


the fruits. 65 


178. Actions and decrees of augmentati- 
on ; how the new augmentation local- 


ed. 


SxcT1on XI. Divers particulars re- 
lating to eccleſiaſtical benefices. 


179. Uſe of payment of a tithe-duty by 
the heritor to the miniſter, without any 
decree of locality or valuation, inter- 
rupted by inhibition. | 

t80. The effect of inhibition of tithes; 
how paſt from : the inhibiter, without 
hazard of a ſpuilie, cannot, at his own 


hand, enter to draw the tithes. 66 


181. Spuilie of tithes; its conſequences, 


and how avoided. 

182. Tacks of tithes effectual againſt the 
titular's ſingular ſucceſſor ; but not in 
his favour againſt the ſingular ſucceſ- 


for of the tackſman in the lands. 67 


183. The hypothec competent to the ti- 
tular or miniſter, for the tithes or ſti- 
pend; how far tenants, who pay a joint 
duty for ſtock and tithe, or purehalers 
of the corns, liable upon it. 

184. How far tithes ſubjected toa propor- 
tion of the land- tax. | 

185. Even in times of- popery, church- 
benefices ſubjected to burthens by ſta- 


rute. 68 


186. The effect of excommunication, as 
to one's civil intereſt. | 

187. The civil magiſtrate prohibited to in- 
terpoſe in order to church- cenſures. 

188, On whoſe expence churches, church- 

. yard-dikes, and manſes, built and re- 
paired, 

189. The pains on committing riots or 
abuſes in churches or church-yards. 
190. On whoſe expence the communi- 
on-elements furniſhed ; when no ſum 

is allotted for that purpoſe. 

191. Who bound to purchaſe the uten- 
ſils for adminiſtration. of the ſacra- 
ments; to whom committed; may be 
fold or exchanged on occaſions. 


69 


Par. PAR 


192. How far the church deemed: the 
property of the heritors of the pariſh, 79 

193- Durial-places in churches or church- 
yards ; they may be acquired by pri- 
vate perſons, by preſctiption, or other- 
wile, 

194. Church-yards, how to be fenced; 
burial-places in them ; the caſe of pri- 
vate burial-places. Some denied a 
Chriſtian-burial, 

195. Fairs and markets not to be hold- 
en in churches or church-yards. 71 

196. By what obſervances were church- 
es erected in times of popery, and how 
at preſent. X 

197. Tithes eſteemed with us jus /epara- 
tum from the lands or flock. ci 

198. Erected tithes pals by infeftment 
tithes for moſt part governed by the 
ſame rules with rights of lands; the 
tempus indebitum introitus. 

199. Tacks of tithes can only be pro- 
rogated during their currency. 72 

200. Titulars and 2 compellable, 
by procels, to ſell tithes ooh to the 
heritors of the reſpective 8 
intereſt cannot be prejudiced by ſell- 
ing them to ſtrangers. 

201. The tithes of one's own lands be- 
come his property, ſtill ſubject to aug- 
mentation of ſtipends, in due order. 

202. When one ſells the lands without 
mentioning the tithes, the ſame not 
underſtood to be ſold; this may be re- 
dargued by circumſtances in the ſale. 73 

203. The effect of ablolute warrandice, 
in a diſpoſition of tithes or church- 
lands. 

204. Differences between the ſlate of 
church-lands in the hands of laymen, 
and temporal lands. 

205. How the inconveniency of the want 

_ of extents in church-lands remedied, 


Section XII. Exemption from tithes, 


206. Several lands tithe-free; as old 
glebes feued out to laymen, and rights 
cum decimis inclufis ; the effect of the 
words nunquam antea ſeparatis in ſuch 
rights. 74 

207. How far the lands that belonged 

to the knights remplars and hoſpital- 
ers, tithe-frce; or lands that belonged 
to the monks of rhe Ciſtertian order. 

208. The immunity from tithes, to the 
templars and e abſolute. 75 

209. That to the Ciſtertians limited to 
lands in their manurance, 


210. The 
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210. The privilege of exemption paſt 
from either tacitly or exprelsly ; but, 
if entire at the reformation, follows 
the ſingular ſucceſſors in the lands, 

211. The difference between the lands 
that belonged to the Ciſtertian order, 
and thoſe of the templars and hoſpital. 
ers, as to this exemption. 

212. The poſitive preſcription of tithes 
has foundation in the canon law ; the 
effect of it only to exclude the for- 
mer titular's right. 


SECTION XIII. Voidance of bene- 


fices; the annat or ann. 
213.Benefices vacant by the death of the 


76 


incumbent, 77 


214. The ann; it divides equally between 
the widow and children, or other near- 
eſt of kin that might be executots to 
the deceaſed.” 


215. The otiginal of the ann, in the ca- 


non law, and with us. 
216, The ann at firſt a full year, as the 
term imports; afterwards limited to 


half a year. 78 


217. Regulations touching the ann. 

218. The ann only due if the miniſter 
died incumbent. 

219. The caſe of the widow and children 
of a deceaſed incumbent, by the late 
ſtatute. 

220, Benefices vaik by deprivation of 


the incumbent; the effect of this of 


old and at preſent; for what cauſes 
inflicted ; the patron's term for pre- 
ſenting only commences from the time 
of the notification of the ſentence to 
him. | 

221. Some crimes infer deprivation, p/o 
fafto, by the canon law, from the time 


of committing them. 79 


222. In herely, place for repentance be- 
fore ſentence. 

223. How far deprivation, ipſo facto, takes 
place with us. 

224. A miniſter depoſed, thereafter re- 


poned, cannot regularly be ſettled in 


his former church. 

225. Suſpenſion does not exclude from 
the intermediate fruits. 

226. The miniſter's relation to the 
church may be looſed without depo- 


ſition. 80 


227. The effect of affirming or reverſing 
the ſentence of depoſition, or looling 
the relation, in diſcuſſing the appeal, 
as to the rents of the benefice. 


Par, PAGE 


228, Benefices vacant by demiſſion or 
renunciation of the miniſter ; how this 
proceeds. | 

229. The juſtifiable cauſes for a demiſſi- 
on; it ought to be abſolute, 

230. What if a paction interveen between 
the patron and miniſter, that on his 
demiſſion a particular perſon ſhall be 
preſented; in what courts ſimony 


3 | 81 
231. Permutation of benefices; it has no 
place with us. X 


232, Vacancy by tranſportation of the 
incumbent, 

233. Acceptance of two incompatible 
benefices, inferred a vacancy of the 
firſt; no place for this at preſent 
with us, | 

23 + Non-reſidence, ot negle& of divine 
ervice four Sundays, a ſufficient cauſe 
of deprivation ;' but not if occaſioned 
thro” the incumbent's infirmity, or o- 
ther juſt cauſe. 82 

235, If the miniſter, after demiſſion or 
deprivation, continues to officiate, Bo- 
na fide payment of the ſtipend to him 
exonerates the payers ; but he is liable 
to reſtore to the patron. 


OBsERVATIONS on the law of 
England. 


1. Eccleſiaſtical perſons, why called the 
clergy ; upon what title biſhops, ab- 
bots and priors ſat in parliament. 

2. Abbots and priors ſovereign, why ſo 
called. 

3- Church-men ; their privileges of old 
much greater than at preſent. 

4. The precedency of the archbiſhops. 

5. 2 privileges of archbiſhops and bi- 

ops. 

6. Tha office of chancellor, vicar- general, 
and commiſſary, of biſhops. 84 

7. The buſineſs of dean and chapter, 
and their poſſeſſions. 

8. ReQoties or parſonages; churches ; 
free chappels, and chappels of eaſe. 
9. The freehold of the church is in the 
parſon, and, during avoidance, is in 
abeyance, : 85. 

10. None is to be ordained a prieſt or 
deacon without a title. 

I1. The method of ſertlement of church- 
es: what if the biſhop refule the perſon 
preſented by the patron. 

12. Inſtitution, induction, inſtalment. 

13. Collation of benefices. 

14. Ad- 
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14. Advowſons either collative, preſen- 
tative, or donative. 86 


15. When does the fix months, within 
which the patron muſt preſent, com- 
mence, 

16. What if a church becomes litigious, 

a 4. made by two patrons. 

17. The king patron paramount. 

18. In benefices donative the ſimple do- 
nation ſufficient; what if the patron 
delay ſettling them. 

19.A lapſe, the devolution of the right of 

2822 from the patron to the bi- 
op, from the * the archbi- 
ſhop, from the archbiſhop to the king. 

20. Ulurpation ; what if the clerk, put in 
by uſurpation, has peaceable poſſeſſion 
for ſix months, 87 

21. The true patron recovers damages 
againſt the uſurper; the uſurpation 
does not diſplace his eſtate or intereſt; 
co-parcenars preſent by turns. 

22. The preſentation to benefices be- 
longing to papiſts, is veſted in the uni- 
verſities 27 Oxford and Cambridge. 

23. Whether was the nomination of 
prieſts, to officiate thro? the dioceſe, 
originally in the biſhop. 

24: An advowſon either appendant or in 
grols; it paſſes with the manour to 
which it is appendant. 88 

25. Who preſents to a vicarage. 

26. Co- parcenars preſent by turns, ac- 
cording to their ſeniority. 

27. An alien may be preſented; what if 
a layman is preſented and ſettled in 
the church, 

28. One muſt undergo two trials before 
he is admitted to a benefice, 

29. A parſonage, tho? it hath a perpetu- 
al vicarage endowed, yet not deemed 
a Hine cure, in a queſtion about plura- 

lry of benefices. 

30. Divers ways whereby the ſtatute a- 
gainſt plurality of benefices is eluded. 

31. Union; a method by which the par- 
ty may gain a title to the benefice u- 
nited. | 89 

32. Appropriation of benefices; how 
made and diſſolved. 

33. How may one enjoy an eccleſiaſti- 
cal benefice by commendam. 

34. Points wherein the law of England 
differs from that of Scotland, as to the 
exercile of the right of patronage, and 
other particulars relating thereto. 

35. Tithes ; how far laymen capable of 


them, or of a diſcharge of the fame. 90 
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36. Tithes either predial, as corns, Ic. 
perſonal, as the profit of one's trade; 
theſe cannot be proved by the party's 
oath; or mixt, as colts, calves, Cc. 

37. They are either great or ſmall; al- 
taragium, what, 

38. Tithes due of common right, to the 
parſon; but, by endowment or pre- 
* may bel to the vicar. 

39+ If a parſon ſows the glebe, his exe- 
cutors may reap it; the caſe of tithes 
during the vacancy. 

40. Wood, how tithable; wool tithable. 91 

41. The payment of tithes, how enforc- 
ed; barren ground improved, free of 
tithes for ſeven years. 

42. Lands privileged from tithes ; tithes 
not paid for the ſubſtance of the 
ground, as iron, Sc. 

43. The orders of the Ciſtertians, tem- 
plars and hoſpitalers, exempt from 
tithes by preſcription; it obtains like- 
wile as to the modus decimandi. 

. How does compoſition real for the 
tithes take place. | 

45. Suit for ſabiraQing tithes regularly 
is in the eccleſiaſtical courts; but in 
many caſes a prohibition granted. 92 

46. Action for ſmall tithes may be before 
the juſtices of peace. 

47. A modus decimandi, how conſtituted 
or deſtroyed. | 

48. Preſcription de non decimando regular- 
ly cannot take place, but ſpiritual per- 
{ons may prelcribe; laymen capable 
of a dilcharge of tithes, due only by 
cuſtom. 

49. Lands that belonged to religious 
houles, in the ſame caſe, as to tithes, - 
as before the diſſolution. 

50. One may ceaſe to be parſon of a 
church; 1. By death. 2. By ceſlion. 
3. By creation. 4. By reſignation; 
and 5. By deprivation. 93 

51. Annats, or firſt-fruits, never took 
place in England, except in biſhoprics; 
thoſe, and the tenths of all benefices, 
belonged to the king, and were given 
by queen Anne to the poor clergy, 

52. Curates, cither perpetual or tempo- 
rary; the biſhop may appoint them 
ſtipends under certain limitations. 

53. Apariſh-clerk formerly a real clerk, 

now a layman. 
The material points in which the law 
of England differs from that of Scot- 
land, in tithes, and matters relating 
thereto, 
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TIT. IX. 


Tacks or leaſes, rentals, warning 
and removing. 


SECTION I. Tacks or leaſes for years. 


t. Tacks of their own nature perſonal, 
but made real by ſtatute; how far, in 
ſome reſpects, ſtill conſidered as perſo- 
nal rights. 94 

2. Tacks not good againſt the ſuperiors, 
when the lands open to them. 

3. Poſſeſſion neceſſary to make a tack real. 95 

4. Poſſeſſion upon a tack equal to ſeiſin 
of lands, 

5. Writing eſſential to tacks beyond a 
year; the requiſites of a tack in writ- 
Ing. 

6. A tack null as to ſingular ſucceſſors, 
if for an eluſory tack-duty, or an ex- 
orbitant term of endurance. 

7. If the tackſman is allowed to retain 
the whole tack-duty, the tack void as 
to ſingular ſucceſſors, 96 

8, A proviſo, making part of the tack- 
duty f eee, to a creditor, not good 
againſt ſingular ſucceſſors. 

9. Is retention of a part of the tack· duty 
good againſt ſingular ſucceſſors. 

10. Such proviſos good againſt arreſters 
of the rents, or aſſignees to them. 97 

11. Tacks ftri#i juris; do not regularly 
extend to aſſignees, unleſs expreſt; the 
aſſignation, not authoriſed by the leaſe, 
only void. 

12. Are tacks of houſes aſſignable. 

13. Does a tack, not bearing aſſignees, 
fall by a tackſwoman's marrying. 

14. Aſſignation of a tack aſſignable, does 
not liberate the tackſman from the 
preſtations in the leaſe. 7 

15. Nor can tackſmen ſubſet, unleſs im- 
powered by the tacks. 98 

16. Tacks not aſſignable may be adjudg- 
ed; this limited, where aſſignees are 
expreſsly excluded. 

17. Sub- tacks; the ſub-tenant liable to 
the heritor for the rent, except ſo far 
as bona fide paid to the principal tackſ- 
man. 

18. Perſons capable to ſet tacks. 

19. Perſons N of receiving tacks: 
tacks to be ſet yearly of the common 
good of borows, how underſtood. 
Butchers not to have in tack above 


an acre of ground, 99 
20. Tacks of old by way of grant from 
the heritor, 109 
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21. The reſpective obligations lying up- 
on the heritor and tackſman. 

22, The tack· duty; the terms for which 
the hypothec lies. | 

23. The effect of the tackſman's ſuffer- 
ing the tack-duty to run in arrear. 101 

24. The effect of ſterility of the ground. 

25. Divers proviſos in tacks not good a- 
gainſt onerous ſingular ſucceſſors in 
the lands, 

26. Tacks, if clothed with poſſeſſion, 
a good title to remove; they found a 
poſſeſſory judgment. 102 

27. Rent in victual muſt be delivered, or 
tendered in due time; what if it is not. 

28. General obligations upon tenants, to 
ſervices uſed and wont, diſcharged, ex- 
cept as to mill-ſervices. 

29. How far a ſervice neceſſary to the 
heir as to tacks. What the caſe of 
tacks ſet to more perſons, on the 
death of any of them. 

30. A tack, tho? not mers, Frame 


deſcends to them; or tho? it bear to 
executors. 

31. Forehand payment of rents; pre- 
{cription of them. 103 


32. Tacit relocation; in what caſes im- 
plied; taken off by warning or renun- 
ciation. 

33. In the caſe of a ſubſet, how tacit re- 
location taken off, 

34. Whether is tacit relocation a good 
title to remove poſſeſſors. 104 

35. Implied tacit relocation, by taking 
forehand rent, or an Herezeld. 

36. How warning or removing taken off 
by ſubſequent deeds. 

37. Tacks paſt from by mutual conſent, 
expreſs or implied. 

38. They fall with the author's right, 
by the rule, Reſoluto jure dantis, reſolvi- 
tur jus accipientis. 

39. The effect of a ſecond tack, to com- 
mence, on the determination of the 
firſt, againſt ſingular ſucceſſors in the 
lands. 195 

40. Tacks to commence after redempti- 
on of the lands, in ſome caſes repro- 


bated, 


Src ION II. Rentals. Liferent-tacks. 


41.Rentals preſumed for the Rentaller's 
life; ſet to one, and his heirs, limited 
to the firſt heir; cannot be originally 
granted by adminiſtrators, but may 
be renewed. 

42. Become yoid by the rentaller*s alie- 


] 


nation 
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nation of the major part, and the al- 
ſignee's poſſeſſion thereon. 106 

43. wo king's rentallers holden as he- 
ritable proprietors, 

44. How far rentals differ from other 
tacks, 107 

45.Among ſubjects, underſtood liferent- 
rights; the heir of ſuch tenant has a 
kindly claim to be received at the old 
rental: rentallers of churchmen fre- 
quently became feuars. 


46. The caſe of other liferent-tacks be- 


ſides rentals, 


SEecT1on III. Preliminaries to a re- 
moving. The action. 


47. On expiration of a tack, neceſſary 
the tenant renounce, or the heritor 
warn,to prevent tacit relocation. Re- 
nunciation by the tenant, its folemni- 
ties and effec, either during the tack, 
or after its expiry. 108 

48. Renunciation of a tack implied, by 
taking a new one in different terms, or 
acquiring an heritable right; bur may 
revive on theſe being reduced. 

49. Warning, either 7 Aden or leſs ſo- 
lemn : folemn warning only neceſſary 
_ tenants of country farms. 

50. The manner of warning tenants of 
ſuch farms. 109 

51. May the heritor's precept of warn- 
ing be ſerved againſt the tenant, tho' 
not living on the ground, 

52. Leſs ſolemn warning from dwelling- 
houſes, or other ſubjects, than farms. 
Warning by chalking the door, 

53. Warnings as to country-houſes or 
poſſeſſions, not relating to farms. 110 

54. The title in warning; none neceſ- 
ſary, when the defender had the poſ- 
ſeſſion from the purſuer; in caſe of a 
ſubſet, who muſt be warned, 

55. Warning void thro* want of the due 
ſolemnities; preſcribes in three years; 
loſes its eſſect by the heritor's receiy- 
ing thereafter part of the rent, or ſer- 
vices for the next year. 111 

56. Voluntary removing; what incum- 
bent on the tenant purſuant thereto; 
the term of removing, regularly Whit- 
ſunday, but may be otherwiſe by 
paction. 


57. Legal removing, folemn or ſumma- 


25 ſummary removing when allow- 

able. 112 

58. Summary removing mult be by order 
of law. 


Par, Pace 

59. Solemn removing; the title in it. 

60. In what caſe the ſuperior can re- 
move tenants; creditors in real debts 
have no right to remove poſſeſſors. 113 

61. The husband by his jus mariti or 
courtely, and the wife by her terce 
kenned, may remove. 

62. Atitle for warning, good for a re- 
moving. 

63. The defences againſt removing ei- 
ther dilatory or peremptory; unleſs 

inſtantly verified, caution mult be 
found for the violent profits. 

64. The tenant, tho? living elſewhere, 
may be ſued before theletrer's court. 114. 

65. The exception, that all parties hav- 
ing intereſt are not called ; or that the 
tenant is in uſe of paying his rent to 
others. 

66. The defence of a poſſeſſory judg- 
ment. | 

67. The exception, that the tenant poſ- 
ſeſſes pro indeviſo with others not warn- 
ed z or that the purſuer has only a 
partial intereſt, pro indiviſo, with o- 
thers who have not warned, 115 

68. What incumbent on tenants as to re- 
pairs; not intitled to expence of im- 
provements. 

69. An Herezeld, what does it import; 
by whom due. 116 

70. The defence of a preferable right, 
when good againſt removing, 5 

71. How removing proceeds againſt the 
repreſentatives of a liferent-tackſman. 

72. Obedience to the warning; what if 
not full, | 

73. Succeeding in the vice, what. 117 

74. Execution upon a decree of remoy- 
ing. 

74. Violent po who liable thereto. 

76. The difference between actions of 
ejection and intruſion. 


OBSERVATIONS on the law of 
England. 


1. Reaſons why leaſes for years conſi- 
dered as chattels, and go to executors 
and adminiſtrators. 

2. Leaſes only perſonal contracts origi- 
nally ; but thereafter made good a- 
gainſt purchaſers, and thaſe who come 
in by recovery. 

3. Leaſes may not only be of lands, but 
of goods and chattels; the caſe ef a 
leaſe of a ſtock of cattle. 118 

4. How far writing neceſſary to leaſes. 


5. Leaſes 
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5. Leaſes either for life, for years, or at 
will. A leaſe for life requires ſeiſin. 

6. 1 ways of forfeiting a leaſe for 
life. 

5. A leaſe for years; in it the leſſee may 
enter after the leſſor's death. 

8. The certainty required in a leaſe for 

ears, as to the time of endurance, 
9. It muſt have a certain beginning, as 


well as a certain end; it is a chattel. 119 


10. A leaſe at will. 

11, One ſeiſed of lands in fee. ſimple, may 
leaſe out the ſame as long as he plea- 
ſes: for what term may a tenant in tail 
or beneficed perſon leaſe the lands. 

12. If a leſſee aſſign his leaſe, does he re- 
main till liable for the rent incurring 
due thereafter ; how far is the aſſignee 
ſubjected. 

13. An aſſignee to a leaſe bound by all 
the covenants real therein, and may 
take advantage of ſuch. | 

14. What if there be a condition in the 
leaſe, that, on failure of payment o 


the rent the leſſor may re-enter. 120 


15. The difference between a leaſe for 
life, rendering rent, and ſuch leale for 
years, _ a condition of re-entry, 
in caſe of non-payment at the day. 

16. Tenant for life or years has incident 
to his eſtate, houſe-bote, plough-bore, 
and hay- bote. 

17. How far may ſuch tenant dig for 
mines, plough fallow ground, or carry 
off things from the houſes. 

18. Tenant at will may be put out at 
pleaſure; but, if he has ſown the 
ground, he is intitled to reap the 
crop; the caſe of a tenant for life or 
years in that reſpect. 

19. Is it material, that, in a leaſe, rent 


be reſerved to the leſſor. 121 


20, Replevin, and the procedure in it. 

21. Action of waſte lies againſt tenants 
for life or years, 

22, What if the leaſe is granted with a 
clauſe, without impeachment of waſte, 

23. The penalty of committing waſte, 

24. Tenant in tail cannot be reſtrained 
from committing of waſte ; but after 
poſſibility of iſſue extinct, he may. 


TIT. X. 
Redeemable rights of property. 


t. Redeemable rights of property, con- 
ventional or legal; redeemable rights 


that do not diveſt the granter. I22 


2. Rights of the modern form, and im- 


Pact 
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proper wadſets, generally do not di- 
veſt the granter, 

3. A diſpoſition of lands burthened with 
ſums diveſts the granter. 123 

4. Wadſets; the peculiarity in them lies 
in the reverſion. 

5. It is conventional, or legal; this laft 
takes place in adjudications. 124 

6. If the adjudger is in poſſeſſion during 
the legal, is an order of redemption 
neceſſary. 

7. If the adjudger is not in poſſeſſion, an 
order of redemption muſt be uſed a- 
gainſt him within the legal, otherwiſe 
it expires ; in that caſe, no uſe for a 
declarator of expiry of the legal. 

8. Conventional reverſion, either ingroſt 
in the diſpoſition, or by a deed apart: 
this laſt muſt be duly recorded to af- 
fe& ſingular ſucceſſors, | 

9. Conventional reverſions, perpetual or 
temporary; this laſt requires decla- 
rator of irritancy when adjected to a 
wadlet, 

10. The caſe of a temporary reverſion, 
by our old law. 125 

11. If it is added to a proper ſale, it 
takes place preciſely, sf no need of 
a declarator of irritancy of it. 

12. What if in adjudications the legal is 
opened. 126 

13. A parallel between a declarator of 
expiration of the legal of adj udicati- 
ons, and that of the irritancy of a tem- 
porary conventional reverſion, Re. 
demption denied, if not uſed within 
40 years after the term. 


14. Conventional reverſions ſtrictly in- 


terpreted; ſometimes perſonal to the 
reverſer; how become theſe deſcen- 
dible to heirs, or aſſignable. 

15. The terms of reverſion muſt be ſtrict- 
> —— in uſing the order of re- 

emption. 127 

16. The effect of a clauſe in a reverſion, 
that it ſhall not be lawful to redeem, 
till payment of all ſums that ſhall be. 
come due to the wadſetter. 

17. Wadlets either proper or improper ; 
proper wadſets an alienation of the 
property under reverſion. 

18. The caſe of proper wadſets granted 


19. Proper wadſets, ſubjecting the debtor 
to the hazard of the rents, unlawful 
and uſurious. 

20. Wadſets improper, where the wad- 
ſetter is accountable for the rents; or 


the 


before the act 1661. 128 
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the reverſer liable to make good the 
intereſt ; or the heritor remains in poſ- 
ſeſſion under a back-tack, 

21. Eiks to a reverſion; what rights ans 4 
abte of them; not eſſectual if a mid- 
impediment interveen. 129 

22, Back-tacks granted by the wadlet- 
ters to the reverſers; back-rack du- 
ties, when a burthen upon the rever- 
ſion. 

23. The baek · taek may be voided by de. 

dclarator of itritancy ; not good againſt 
an onerous ſingular ſucceſſor in the 
wadſet, unleſs incorporated, or duly 


regiſtred. 130 | 


24. The order of redemption ; procedure 
in it either in legal, or conventional re- 
verſions. 

25. What if the creditor is out of the 
kingdom; or minor; 1 

26. Or no time or place is mentioned in 
the reverſion. 

27. The order of redemption in adjudi- 
cations; 

28. How does redemption of wadſets 
proceed againſt an heir, 132 

29. Declarator of redemption. If the 
wadſet was holden of the ſuperior, the 
wadſetter, or his heir; mult denude 
themſelves of the property. 

30. Who anſwerable for the money con- 
ſigned. | | 

31. Reverſer may take yp the conſign- 
ed money, ahd paſs from the order, 
before acceptance by the creditor, or 
decree of declarator. | 

32. Small neglects in uſing the order, 
not regarded; but an eſſential defect 
in it voids the ſame; 133 

33. If the defender was only appatent 
heir, and died after decree; the next 
heir muſt veſt himſelf with a right to 
the ſubject, and is intitled to the con- 
ſigned money. | 

24. A tack, covenanted to be granted on 
redemption, muſt be conſigned, in uſ- 
ing the order, under proteſtation of 
liberty to quarrel it, if againſt the ſta- 
tute 1449. 

35. Redeemable rights, looſable, by the 
creditor's uſing requiſition or charge; 
the effect of the ſame; it may be paſt 
from either expreſsly, or tacitly by 
recurring to the right thereafter, 

36. Voluntary renunciation of wadſets 
not ſufficient, when by public infeft- 
ment; then a re-diſpoſition neceſ- 
ſary. 
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37. In wadſets by a public infeftment, 
where the reverſion is by a deed a- 
part, is a letter of regreſs from the ſu- 
perior requiſite. After redemption, 
whether the ſubject deemed heritage 
or conqueſt. 

38. The uſe of a regreſs at preſent, to 
free from the compoſition. 135 

39. Aſlignations to reverſions; a wad- 
letter muſt denude of the lands in fa- 
vour of the aſſignee, whether the wad- 
ſer was baſe or public. 

40. Where the wadſet holds of the re- 
verſer, a diſpoſition of the lands by 
him carries the reverſion ; what if the 
reverſion was formerly aſſigned. 

41. Diſcharges of reverſions muſt be du- 
ly regiſtred, if the reverſion was re- 
2 but otherwiſe not; deeds ef- 

ectual 2 heirs, good againſt gra- 
tuitous ſucceſſors in the right; the 
caſe of unregiſtred reverſions. 126 

42. In wadſets of ward-lands holden o 
the ſuperior, the deeds of the wad- 
ſetter forfeited only the wadſetter's 
intereſt in the lands; the ordinary ca- 
ſualities fall by his death or deed, : 
without relief from the reverſer; if 
holden baſe, relief competent for the 
caſualities falling on the part of the 
reverſer. 


OBSERVATIONS on the law of 
England: 


1. Rights ſimilar to proper and impro- 
ws wadſets, take place in England, 
ut not frequent. 137 
2. Mortgages commonly uſed in Eng- 
land; the nature of them. 
3. How far the equity of redemption 
competent to the mortgagor, after ex- 
iration of the term of redemption. 
— the mortgagor borrow more mo- 
ney from the mortgagee, upon a ſimple . 
bond, how does the redemption pro- 
cecd, either in a queſtion with the 
mortgagee, or a purchaſer from him. 


5. How far is the mortgagee anſwerable 


for the rents and profits of the lands 
in his poſſeſſion. 138 

6. The caſe of a third mortgagee buying 

in the firſt mortgage; the chancery 
may lengthen, but cannot ſhorten the 
time of payment. 

7. If the mortgagee poſſeſs, and prevents 
other incumbrancers, he is account 
able, | 

Fff 8. What 
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„ g. What if the value of the lands, poſſeſs | 4. Reſignation propriis manibus-; the effect 
| 4 14% | ed by the mortgagee, is exceſſive, of reſignation ad remanentiam. 
Wn 9. What if the mortage is made redeem- | 5. Reſignation needs not be upon the 
. able by the mortgagor only, or by the ground of the lands. 
N heirs- male of his body, may his other 6. The effect of a ſimple renunciation. 144 
A heirs at law redeem; or if only with his | 7, Reſignation in favorem infers no con- 
1 me” own money not borrowed. 139 ſolidation, even before the ſuperior ' 
i 10. Within what time after forfeiture in- grants charter to him in whoſe favour 
„ curred is the equity of redemption al- It is made, 
1 lowed to the mortgagor. | { 8. The ſuperior, gaining the fee by reſig- 
* 11. What if the firſt mortgagee has ob- nation, a ſingular ſucceſſor. 
; | tained a forecloſure; 9. The effect of reſignation by one that 
1 12. Where the time begins open the an- has not the fee, with conſent of him 
11 ceſtor, it ſhall run againſt an infant- that is veſted with it. 
1 | heir, in redemption — mortgages. 10. The vaſſal may renounce, or reſign 
wall 13. What if one borrow money upon mort» againſt the ſuperior's will, and there- 
5 gage, and do not give notice of for- by may free himſelf as to ſubſequent 
* mer incumbrances on the lands. caſualities, unleſs the right is by way 
U. 14. The mortgagee dying before the day of contract. 
i of payment, 1s the ſum payable to his 11, Conſolidation by the vaſſal's pur- 
i heirs, or executors and adminiſtra- chaſe of the ſuperiority. 145 
4 tors. | 149 | 12, When the ſuperior ſucceeds to the 
. 15. In a conveyance or leaſe of lands, or vaſſal, or on the contrary, there may 
1-158 other ſubjects, any reſerved intereſt be a conſolidation of the property with 
111 4 can only be in favour of the feoffor or the ſuperiority ; this accompliſhed by 
"TI leſſor, | reſignation — remanentiam. 
11 16. A feme-covert, or infant, is bound 13. Conſolidation when the king ſucceeds 
„ by the conditions in the conveyance in lands, or purchaſes them. 
„ to them. 141 | 14. Conſolidation by legal diligence ; 
| If M 17.Statutes-merchant, and ſtatutes-ſtaple, firſt by the ſuperior's adjudging from 
Lal bonds of record; execution __ them, the vaſſal the be and thereafter uſing 
[1 | againſt the body, lands, and goods of a reſignation ad remanentiam. 146 
„ the debtors, | . 15. A ſuperior can only make his adju- 
b. 4 18. e how entered into. dication effe&ual by infeftment. 
11 19. How far ſtatutes-merchant, or ſtaple, 16. Next, by the vaſſal's adjudging the 
mh and recognizances, good againſt pur- ſuperiority, and thereon reſigning the 
| 16 chaſers; a writ of extent proceeds up- fee ad remanentiam. 
10 | on them; the effect of it. 17. Extinction of infeftments by the deeds 
. 20. A writ of elegit. Tenant by elegit. of the parties. 147 
I! Wh 21, A parallel between theſe ſecurities, 18. The fee returns to the king, in de- 
al if | and our appriſings and adjudications. 142 fault of the heirs of the vaſſal. | 
SET + | 
11208 | TIT. YL SECTION II. Extinction of fees by 
. delinquencies. 
1 f Extinction of fees, or infeftments. 19. Of old, Ne forfeited to the 
| 21540 TERED vaſſal, and the fee to the ſuperior, b 
14 | SECT1oN I. Extinction of the fee by their reſpective crimes or neo 's 
G 208 conſolidation, gainſt one another. 
+, 1.41908 1. The ſtate of fees originally, and at | 20. The crimes of the vaſſal againſt the 
„ preſent. | ſuperior, termed Felony in the books 
| "ml 2. In ſees provided to heirs-male, or of of the feudal law; the crimes whereby 
roviſion, without the termination, the ſuperior forfeited his right to the 
| Fiilin thoſe to heirs whatſoever, in vaſſal, likewiſe called Felony, 
1*1 default of the ſpecial heirs, the heir of | 21. The caſe at preſent, as to the for- 
Th line intitled to ſucceed. 143 | feiture of the feude for crimes. 148 
TR 3- Return of the fee to the ſuperior, by 22, Oy the ſtatute x Geo. I. the vaſſal 
It conſent of the vaſſal, viz. by reſigna- guilty of treaſon forfeĩted the fee to 
| þ tion ad remanentiam z the procedure the loyal ſuperior, (now repealed); 
* We . if iN If, a 
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and the ſuperidry;7 committing treaſon, 
ſorfeits his right to the vaſſal; but that 

culiar to treaſon in favour of the 
— 

23. The feudal delinqueficies, diſclama- 
tion, and purpreſture, common to all 
holdings; and recognition, ſpecially 
ſo termed, proper to ward-fees formet- 
ly in uſe. : 

£4. Diſclamation z it is either judicial 
or extrajudicial; judicial, how in- 
ferred. . 

25. Extrajudicial diſclamation, when in- 
cutred. 149 

26. Purpreſture, or purpriſion, commit- 
ted by encroaching on the ſuperior's 
lands, even tho' ſubject in commgn 

aſturage to others. 

27. What facts infer purpriſion. 150 

28. Commirted likewiſe againſt the king, 
by encroaching on the highways: 

29. How antiently, and at preſent cog- 
noſcible. 

30. Common encroachments, by one he- 
ritot on another's ground, .imptoperly 
termed purpriſion. 

31. Recognition, ſpecially ſo termed, 
took only place in ward- fees; inferred 
by the vaſſal's alienating the major 
part, or more than the half of the 2 

32. By What deeds recognition incur- 
1 131 

33. How far alie nations in feu: farm in- 

ferred recognition. 

34. What if the vaſſal held divers ward- 
fees of the ſame ſuperior. 

35. How far recognition implied in the 
ctime of treaſon, | I52 

36. Recognition, and the other feudal 
delinquencies, mult be declared in a 
proper action, in order to their having 
effect. 8 

37. Inhibitions not prejudiced by recog- 
nition. 

23, Who muſt be called in a declarator 
of recognition ; it lies againſt minors, 

39. How far drunkenneſs excuſes in re- 
cognition ; is inhibition or interdicti- 
on a bar to it, | 153 

40. A right ſecured by the poſitive pre- 

| ſcription, how far computed to infer 
recognition. 

41, Deeds of predeceſſors and heirs ; of 
authors a ſingular ſucceſſors, con- 
joined to infer it; how, in the caſe of 
ſingular ſucceſſors, ſuch conjunction 
prevented or excluded. 

42. The effect of a charter of confir ma- 
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tion, or reſignation, as to excluding 

recognition. 154 

43. How the ſuperior's homologation of 
the ſub feu ſaved it from the effect of 
ng 

44. Probable ignorance of the nature of 
the holding, from its doubtful concep- 
tion, ſaved from recognition. 

45- A bale right from one to his eldeſt 
ſon inferred it not, unleſs the ſon ali- 
enated more than the half; but to his 
brother it did. 155 

46. A condition in the OO it ſhould 
only be valid if the ſuperior conſent- 
ed, ſecured not againſt recognition; 
but otherwiſe, if ſeiſin was ſuſpend- 
ed till che ſuperior conſented. 

47. Recognition cannot be incurred, by 
alienations, after 23. March 1748. 
48. A forfeiture of the fee to the ſuperi- 
or, ob non ſolutum canonem, peculiar to 
holdings in feu- farm; a conventional 
proviſion added to the legal, hinders 
hot purging the irritancy at the bar, 


SecTIon III. The ſuperior's reme- 


dies, to prevent the change of his 
vaſſal. 


49. The preference of the ſuperior, in 
caſe of the ſale of the ſubject by the 
civil law in Emphyteufi, and by our an- 
tient law, takes no place at preſent. 156 

50. The effect of a proviſo in a charter 
requiring the ſuperior's conſent to the 
alienation of the fee, or obliging the 
vaſſal to make him the firſt offer. 

51. The ſuperior's option to take the 
lands and pay the debts, called Re- 
tractus feudalis. 157 


OBSERVATIONS on the law of 
England. 


1. Forfeitures only in civil caſes here 
taken notice of, 

2. A tenant for life, or other particular 
tenant, forfeits his eſtate, by makin 
any other eſtate than what he lawf al 


ly can. 

3. How does ſuch tenant forfeit his e- 
ſtate by alienation in a court of re- 
cord: eſtates made by ſuch tenant, 
within his power, ſtand, notwithſtand- 
ing his forfeiture. 

4. Forfeiture inferred by alienation in 
mortmain. 


5. And by non: performance of a condi- 
tion. 


6. For- 
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6, Forfeiture on committing of waſte. 

7. Lands may be loſt by bankruptcy. 

The commiſſioners may fell all the 
lands the bankrupt was poſſeſſed of, 
at the time of his becoming ſuch. 158 

8. Lands eſcheat to the lord, when the 
tenant dies without heirs; and by cor- 
| gg of his blood, on attainder of fe- 
ony. . 

9. Lands may be loſt by diſſeiſin, abate- 
ment, and intruſion. 

10. How far reſignation, or ſurrender of 
eſtates, extinguiſhes the ſame. 

11, Two fees. ſimple cannot ſtand in the 
fame perſon ; merger of eſtates, 159 

12. If one purchaſe part of the lands, 
out of which a rent-charge is paid, the 
whole rent-charge is extinct. N 


„ 
Preſcr iption f 


Stcrton I, The poſitive preſcrip- 
tion. 

1. Preſcription, either poſitive or nega- 
tive; both require 40 years to com- 
plete them; the firſt concerns both 
moveables and lands; the length of 
time no hardſhip, in the caſe of pre- 
ſeription of moveables, with us. | 

2, The regular legal title, in preſcription 
of heritage, either as to heirs or ſingu- 
lar ſucceſſors. 160 

3. The title of preſcription requiſite to 
ſingular ſucceſſors in burgage-tene- 
ments. 

4. In ſuch lands, infeftment by haſp and 
FROM a ſufficient ticle of preſcription 
to heirs therein. 161 

5. Procuratories, and inſtruments of re- 
ſignation in favorem, ot precepts of ſei- 
ſin, not neceſſary to be kept after 40 
years, and conlequently prelcription 
may proceed without them. 

6. How far inſtruments of reſignation ad 
remanentiam, neceſſary to be produced 
after 40 years; or to make good the 

oſitive preſeription. 

7. In the poſitive preſcription, the pof. 
ſeſſion muſt be continued by the per- 
ſon himſelf, or others on his account, 
or by rights flowing from him ; the 
heir's poſſeſſion, tho? dying unentred, 
computed in the courſe of it. 162 

8. The poſitive preſeription extends not 
only to lands, but likewiſe to all rights 
out of them, and privileges _ ing 
thereon, or poſſeſſed therewith, 
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9. Is good againſt the king, tho? the ne- 
5 5 is not; it is good 
ikewile agzinſt the church, 

10. It cuts off all grounds of preference; 
may ſupply the want of regiſtration of . 
a ſeiſin. How far good againſt an ex- 
traneous heir-male, when the ſucceſſi- 
on divides. 16 

11. An eſſential defect in the title can- 
not be ſupplied by the poſitive pre- 
ſcription. * . 

12. Runs not againſt minors ; how far 
it extends to reverſions, or things mor- 
tified; the times of war, or ſurceaſe 
of juſtice, counted ; one cannot pre- 
ſcribe againſt the terms of his title. 

13. The reſcription of retours 20 years. 
How far mo in commerce, or ſtol- 
en, capable of preſcription. 164 

14- The politive preſcription ſecures 
not againſt falſehood of the titles. 
What if writings ate regiſtred, and 
the principals cannot be found, ci- 
ther when they are left in the record, 
or when not. 

15. Not neceſſary to produce general or 
ſpecial charges to enter heir; or war- 
rants of decrees after 20 years. 165 


Scrion II. The negative preſcrip- 
tion of 40 years. 5 

16. The negative preſcription, when 
one's right or title of action is cut off, 
by his not ſuing on it for 40 years, takes 
place not only againſt claims on per- 
ſonal obligations, but likewiſe againſt 
thoſe founded on real rights. 

17. Does it commence from the date, or 
the term of payment, or from ſuch 
time as the action grew, or could be 
ſued. | 166 

18. Actions of all kinds, and grounds of 
them, are cut off by this preſeription, 
except reduction on the head of falſe- 
hood. Juriſdiction and ſervitudes fall 
under it. 8 | 

19. Annual duties preſeribe ſeverally, as 
lo many different obligations for each 
your: Is the principal obligation, for 

uch annual preſtation or annuity, cut 
off by the negative preſcription. 167 

20. The preſcription does not concern 
deeds importing liberation from acti- 
ons, as diſebarges, but reaches grounds 
of compenſation. 

21. Grounds of reduction preſcribe ; 
bur intrinſic nullities of deeds or de- 
crees do not. 168 


22. The 
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22. The maxim, Rei merz facultatis nun- 

| quam præſcribitur, how underſtood. 

23. Does one forbearing to uſe a right, 
competent by way of action; or not 
uſing a privilege for 40 years, loſe the 
ſame by the negative preſcription. 


SecT10Nn III. Short preſcriptions. 


24. Short preſcriptions, exceptions from 
the long preſcription, which is the 
rule. 

25- The three months preſcription of 
penalties in exciſe- concealments. 169 

26. The preſcription of one year, of year 
and day: 

27: The creditors of the anceſtor prefer- 
able on his heritable eſtate, as to dili- 

ence perfected in three years; the 
fame term limited to ſpuilies, and ſe— 
veral other grounds of claim. 

28. The guadriennium utile, allowed to per- 
ſons to reduce deeds on minority and 
leſion. 170 

29. The quinquennial preſcription of 
miniſters ſtipends, multures, and bar- 
gains about moveables, and of mails 
and duties of lands ; of arreſtments; 
of annual duties due by forfeiting per- 
ſons; and of the legal in ſpecial adju- 
dications. 

30. The poſſeſſory 2 acquired 
by ſeven years poſſeſſion; as like wiſe 
immunity from cautionry obligations, 
by ſeven years forbcarance of dili- 
gence thereon. 

31. The decennial preſcription of tutor 
and curator- accounts. | 
32. Preſcription of 20 yeats. 171 

33. Poſſeſſion of church. lands by a de- 
fender, 30 years before the action, li- 
berates him from producing the mor- 
tification; this improperly called a 
preſcription. | 


SzcTIONn IV. Qualified preſcripti- 


Ons. 


34. Such of theſe ſhort preſcriptions, as 
only cut off the mean of proof by wit- 
neſſes, may be called qualified pre- 
{criptions; theſe ſpecified. 

35. A ſpecial quality in actions, upon 

' warnings, ſpuilies, arreſtments, and o- 
ther grounds; that, once intented, they 
preſcribe, unleſs wakened every five 
years; and that for wrongous impri- 
ſonment, unleſs inſiſted in yearly, 

36. A peculiarity in the 3 vf 
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holograph bonds, and ſubſeriptions in 
count-books. 17 2 

37. It is likewiſe a quality in ſpuilies, e- 
jections and 22 that after pre- 
{cription is run, action ſtill lies for reſ- 
titution and the true values. 

38. The peculiarity in the preſcription 
of cautionry-obligations. 


SecTion V. Rules touching pre- 
{cription. 

39. Rules in preſcription are, 1, That 
the law of the place of the obligation 
determincs the preſcription ; and, in 
moveables, the law of the place where 
poſſeſſed, 

40. 2. In heritage, the a of the place, 
where fr is the rule, 173 

41. 3. By the negative preſcription, only 
obligations can be cut off, but not 
rights of property. The preſeription 
in the caſe of infeftments on adjudica- 
tions. 

42. 4. The long preſcription is the rule, 
where a ſhorter is not introduced, 

43. F. Preſcription counted de momento 
in momentum, and runs againſt minors ; 
unleſs otherwiſe provided by ſtatutes 

Introducing it. 

44. 6. Times of ſurceaſe of juſtice regu- 
larly not deducted in the courſe of 
preſcription. 174 

45. 7. Contra non valentem agere non currit 
preſcriptio : thus, it runs not againſt 
one under forfeiturez the caſe of a 
wife in claims againſt her husband, or 
third parties. 

45. Whether does preſcription run a- 
gainſt an idiot or 3 perſon. 

47. Preſcription runs not againſt the fiar, 
during a liferent. 175 

48. It runs not againſt bonds payable at 
a day certain, or under condition, till 
theſe exiſt ; otherwiſe in cautionry-ob- 
ligations, by the ſtatute 1695. | 

49. B. In the politive preſcription bona 
fides always preſumed, and which can- 
not be taken off by a contrary proof. 


SecTiOon VI. Interruptions of pre- 
leription. 

50. Interruption either via fafi, or via 
juris; the firſt, by the interrupter's 
aſſuming actual poſſeſſion, or the o- 
ther party's delcrting it. | 

51. Civil interruption via fat, or by in- 
ſtrument; this derived from the civil 
law. 176 


Gg g 52. Inter- 
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52. Interruption via juris, either by ſum- 
mons of interruption, or by ſuit on 
the right: the requiſites in order to 
the firſt. 

53. Action upon the right or debt con- 
cetns both poſitive and negative pre- 


{cription, 

54. This interruption only good againſt 
the party ſued, and in behalf of the 
purluer. 177 

55. If part of a bond is aſſigned, a ſuit at 
the cedent's inſtance will not inter- 
rupt as to the part aſſigned, or on the 
conttary, 

56. A ſummons libelled and executed, 
tho? never called, interrupts; but the 
interruption preſcribes, unleſs renew- 
ed within ſeven years. 

57. A diligence, tho? labouring under 
material defe&s, ſometimes good for 
interruption; a decree of regiſtration 
no interruption: how far a charge to 
enter heir in general interrupts - the 
preſcription, A charge to make pay- 
ment interrupts it. 178 

58. The preſcription of legal acts or di- 
ligences, affecting the heritable or 
moveable eſtate of the debtor, how 
interrupted, _ 

59. How far inhibition of tithes a good 
interruption, 

60. Requiſition on an heritable bond or 
wadſet, and proteſt of a bill of ex- 
change, good interruptions. 

61. A general obligation by the debtor, 
or third. perſon, to pay all the debts 
the party owes, no interruption. 179 

62. A general ſubmiſſion does not inter- 
rupt, as to any particular claim, un- 
lets the ſame was entered before the 

arbiters; but a particular ſubmiſſion 
does interrupt, | 

63. If the debts were preſcribed before 
the ſubmiſſion, it does not revive them. 

64. Interruption by diligence, againſt one 
of the ee for the ſame ſum, in— 
terrupts as to all; as likewiſe does 
partial payment by any of them; it is 
otherwiſe, where they are bound joint- 
ly and not ſeverally. 

65. Exception from this rule, in the caſe 
of cautioners, by the act 1695. | 

66. The detention of an hypothec a kind 
of interruption; for the retainer may 
ſtill hold the pledge till the debt is 
paid. 8 180 

67. The concurrence of a mutual claim 

does not ſave the counter- claim from 
preſcribing. 
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68. Any deed of the debtor, importing 
an acknowledgement of the debt, in- 
terrupts the preſcription of it. 

69. Does a charter to an adjudger in o- 
bedience, or a precept of ſeiſin to an 
heir, purſuant to a charge for that 
effect, import an interruption. 

70. In caſe of partial payments, adviſe- 
able for the creditor to take a counter- 
acknowledgement of ſuch payment. 

71. The caſe of an annualrent out of te- 
nements belonging to different heri- 
tors; of of an infeftment upon an ad- 
judication as to preſcription. 181 

72. Partial payments within the years 
of preſcription, do not interrupt the 
ſhort preſcriptions. 

73. Nor will partial payment, by a cau- 
tioner, ſave the obligation from pre- 
ſcribing by the act 1695, as to the re- 
mainder of the debt. 

74. Limitation of the cue 7 
tion, by the act 1695, cannot be diſ- 
penſed with by the party; will a pro- 
miſe of payment make it commence 
only from the date of ſuch promiſe. 

75. Tacit relocation does not hinder the 
poſitive preſcription to run, on 40 
years poſſeſſion, upon an heritable 
title, after expiration of the tack; what 
if the tack was ſtill current, 182 


SECTION VII. Preſcription, how far 
juſtifiable, : 


76. Preſcription founded in the law of 
nature and nations; but the term for 
accompliſhing it varies according to 
the poſitive law of each nation. 

77. After a debt or claim is cut off by 
the long preſcription, the party may, 
with a good conſcience, take the be- 
nefit of it, 183 

78. What if the preſcriber afterwards 
find who was the former owner; 
courts of equity and arbiters bound 
to regard preſcription. 

79. Can preſcription be pleaded with a 
good conſcience, if mala fides ſuper- 
veens, during its courſe, _. 

80. What if the ground of debt ſtill ſub- 
fiſt, and the mean of proof only by 
witneſſes be cut off. 184 


OBSERVATIONS on the law of 
England. 


I. Right to lands, by the common law, 
not acquired by preſcription, 
| 2, Pre- 
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2. Preſcription is only applied to incor- 


poreal inheritances, as common of 
paſture, and requires poſſeſſion, time 
out of mind ; andmothing can be pre- 
ſcribed, but what may be gained by 
grant. 

3. Cuſtom ſomewhat different from pre- 
ſcription. 7 

4- The limitation of a writ of right to 
60 years, and that of other actions to 
Fo, 40 or 3o years. 

5. Writs of formedon in deſcender, te- 
mainder, or teverter, limited to 20 
years; titles of infants, femes covert, 
a perſon non compos, impriſoned, or be- 
yond ſeas, ſaved. 18 

5. Limitation of certain perſonal actions 
to ſix years. 5 

7. Actions of treſpaſs, &c. limited to four 
years; and for words to two. 

8. The ground of action cut off by ſuch 
limitation. 

9. Bills of exchange, and notes, fall un- 
der the limitation of ſix years. 

10. Merchant accounts do not fall un- 
der the limitation, unleſs cloſed. 

31+ How actions of treſpaſs preſcribe by 
the law of Scotland, 186 

12. The plea, xg diem, takes place 
againſt bonds after 20 years forbear- 
ance. 

13. Suits in chancery, denied upon old 
bonds or claims, after 40 years, and 
ſometimes fewer. 

14+ The ſtatute of limitation extends 
not to tithes, or other claims founded 
on ſtatutes, nor to ſuits in equity, nor 
to rights of advowlons. 

15. Forbearance for 20 years a good bar 
in equity againſt open accounts ot 
merchants. 

16. Actions upon an award, tho' by pa- 
rol; for legacies, or for arrearages of 
rent, upon a leaſe in writing, not bar- 
ed by the ſtatute of limitation. 

17. The ſtatute of limitation good againſt 
the judgments of a foreign court, 187 

18. While the plaintiff or defendant is 
beyond ſea, or while the condition is 
pendant, the term of limitation does 
not run. 

19. How far owning the debt, or pro- 
mile of payment within the fix years, 
or after, will ſubje& the party. 

20. Debts cut off by the ſtatute of limi- 
tation, underſtood ſtill to be ſubliſt- 

ing in conſcience. 

21. A what ſenſe are debts cut off by 
the ſtatute of limitation, ſaid to ſub- 
liſt in conſcience, 
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22. The limitation of popular actions in 

. N takes place likewiſe in Scot - 

land, 188 
23. The ſtatute of limitation not a good 

lea in the court of admiralty, except 
or ſeamens wages z nor in the ſpirt- 
tual courts. 
24. It is no good plea to avoid the ſta- 
tute of limitation, that there were no 
courts of juſtice open. 


25. How far the king concluded by ſta- 
tutes of limitation, 


BOOK III. 


Tranſmiſſion of rights, perſonal 
and real. 


"Rb 
Aſſignations and arreſtments. 


SECTION I. Aſſignations or aſſign- 
ments. 


1. Diſpoſition proper to real rights, and 

aſſignation to perſonal. 189 

2. Aſſignations either by the deed of the 
party, decree of the judge, or act of 

the law, 199 

3- Aſſignations either voluntary, or ne- 
ceſſary ; inſtances of the laſt, 

4. Who may grant aſſignations; the caſe 
of tutors aſſigning debts due to the 
pupils; and of perſons at the horn 
making aſlignations, 

5. Who may receive them; members 
of court cannot take aſſignations to 
things in ſuit. 191 

6. Intimation neceſſary to complete al- 
ſignations. 

7. The effect of an aſſignation intimated: 
the caſe of a debtor's making an aſ- 
ſignation to his creditor, and intimat- 
ing it, without delivering the ſame. 

8. In perſonal obligations, aſſignees ſub- 
ject to all the exceptions that lay a- 
gainſt their authors; a ſecond gratui- 
tous right, tho? firſt intimated, muſt 
yield to the firſt aſſignation. | 

9. Aſlignations to incomplete real rights, 
what their effect. 192 

10. Bills of exchange aſſignable by ſimple 
indor lation. The eſlect of aſſignments 
to the obligor. 

11. Tranſlatlon and retroceſſion, what. 


12. Intimation, how regularly made, and 
what equivalents ſupply it. 


13. What if the debtor has promiſed 
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payment to the aſſignee, and another 
18 


referred. 193 


14. The caſe of the debtor's ſigning 
conſenter to the aſſignation. 

15. May an aſſignation be intimated on- 
ly in part. 

16. Intimation expedient to prevent bo- 
na ſide payment, where it is not a ne- 
ceſſary ſolemnity to complete the right. 

17. The caſe of bonds, or other rights, 
blank in the creditor's or receiver's 
name. 5 

18. In what caſes blank 2 pre- 
ſumed delivered at the time of grant- 


ing them. 

19. What rights may be aſſigned. 

20. How far rights, burthened with a 
ſubſtitution, may be aſſigned. 

21. Bonds payable to one, and failing 
of him to another, may be aſſigned 


by the firſt named. 195 


22. An heritable bond or wadſet, on 
which infeftment hath followed, how 
aſſignable. 

23. In rights conſtituted by infeftment, 
how far an aſſignation to the rents 
ſubſiſts. 

24. Jour far a liferent of lands aſſign- 
able. 

25. The cedent's oath, when good a- 
gainſt the aſſignee. 

26. The effect of the aſſignee's intimat- 


ing after the cedent's death. 196 


27. Aſſignations to adjudications, how 
qualified by backbonds. 

28. Warrandice in aſſignations, how far 
extended. | 

29, What if the aſſignee ſue in the ce- 
dent's name. 


Section IT. Arreſtments and de- 
crees of forthcoming. 


30. Judicial aſſignations, what; arreſt- 
ment of criminals; or of corns ſown 
upon contraverted ground. 

31. The warrant of arreſtment, what. 197 

32. Arreſtment in the common debtor's 
hand, how far ſuſtained. Is arreſt- 
ment a real burthen. 

33. Arreſtment in a factor's hand, how 


far good. 

24. The ground of arreſtment, what; 
how do arreſtments preſcribe. 198 

35. What ſubjects may be arreſted. 

36. Does arreſtment expire by the death 
of the creditor, common debtor, or 
of him in whoſe hands it is laid. 199 

37. Arreſtment, when looſable on caution; 
and what the effect of looſing it, 


194 


| 
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38. Proceſs of forthcoming, when may 
it be ſued, 


29. Adecree of forthcoming, what. 200 


Section III. Competition amon 
aſſignees and arreſters, or them 
other creditors. 


40. The rules of preference between 
aſſignees, and betwixt them and ar- 
reſters, and arreſters among them- 
ſelves. | 

41. Parties, in ſuch, may compear for 
their intereſt, | 

42: The caſe whete arreſtments, or inti- 
mations of aſſignations, bear date the 
ſame day. | 201 

43. What if the ſecond arreſter has re- 
covered the firſt decree of forthconi- 
ing. 

44. The caſe of a creditor who had ar- 
reſted, or charged, his obtaining aſ- 
ſignment from the debtor. 

45. 3 far aſſignations by executors 
ood, 

46. What if a debtor make an aſſignment 
to his creditor, and intimate it, but 
{till retain the ſame in his own hand. 

47. The caſe of a creditor of a perſon 
deceaſed, aſſigning his debt to a debt - 
or of the deceaſed. 202 

48. The aſſignee by a donatary, ſubject 
to his backbond, granted thereafter 
at the gift's paſſing the ſeals. 

49. Competition between ſpecial aſſig- 
nees, or arreſtets, and executors cre- 
ditors. | | 

Fo. How debts due to, or by perſons 
deceaſed, affectable. 203 

51. Arreſtment, in the hands of the re- 
preſentative of the debtor to my debt- 
or, good. 

52. The effect of payment, in conſe- 
quence of a decree of forthcoming : 

a multiple-poinding is often neceſſary 
in order to pay ſafely. 

53. Preſcription of arreſtments and acti- 
ons thereon; breach of arreſtment. 

54. Subjects arreſted may be poinded, 
bona fide, by another creditor. 204 

55. Competition between arreſters of 
rents, and donataries of liferent- eſ- 
cheat, or adjudgers of the lands. 

56. And between an arreſter and adjudg- 
er of heritable bonds, before inlet. 

ment, 

57. How far a defender in a forthcom- 

ing can object to the arreſtment, or 

ground of it, | 
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OBSERVATIONS on the law of 
England. 


1. An aſſignment; aſſignees in deed, and 
aſſi ve) in law; how far covenants 
in the deed bind the heirs or aſſigns 


ro it; 


2. Things capable to be aſſigned, in a | 


roper ſenſe; 


20 
3. The caſe of an eſtate for life aſſigned, N 


4. How far a bond aſſignable. 

5. An aſſignee muſt take the bond ſub- 
ject to all the exceptions it was liable 
to in the hands of the obligee. 

6. What if the leſſee aſſign over his leaſe, 
ot if the aſſignee aſſign over to ano- 
ther. 

5. The caſe where a condition, that, if 
the leſſee aſſign his term, the leſſor may 
re-enter, is broken. 206 

8. How far an authority, a right of entry, 
a thing in action, or title for conditi- 
on broken, can be aſſigned; promiſſo- 
7 notes, &c. may be aſſigned. 

5. For what cauſes may a bond be aſ- 
ſigned over; the aſſignment of a de- 
cree, how far good. 

to. Arreſtments, in the ſenſe of the law 
of Scotland, generally do not take place 
in England; but foreign attachment 
obtains in London, and ſome other 
trading towns; | 

11. The nature of foreign attachment. 207 

12, Not competent before the term of 
payment of the debt for which it is 
uled, 

13. What debts are ſubject to foreign at- 
tachment. | 

14. Payment made to the attacher of the 
fam, in the condition of the bond, a 
good bar againſt the obligee as to the 
whole. 


A 
Diſpoſitions, appriſings, and ad- 
judications. 


Section I. Diſpoſitions of other ſub- 
jects than lands. 


1. Diſpoſitions of liferents of lands, tacks, 
ſervitudes, and moveables, how made 
efſectual. 

2. The effect of a general diſpoſition of 
moveables. 208 

3. How far a general right or diſpoſiti- 
on to honds, with delivery of the 

bonds, intimated, diveſts the cedent. 
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SicT1on II. Diſpoſition, or convey- 
ance of lands, 

4. In what caſe does a bargain about 
lands bind, tho“ not in writing. 

5. Diſpoſition of lands, either in order to 
a baſe infeftment de me ; | 

6. Or to a public infeftment a me. The 
effect of a perpetual aſſignation to the 
rents of land. 

7: Indentures in Erigland, but not a de- 
viſe of lands lying in Scotland, good. 209 

8. Reſignation, ſex, 5 by a procurator, 
or propriis manibus of the diſponer; in 
favour of the reſigner, the ſuperior, or 
of a third party; muſt be by the pro- 
per fymbel, in form of inſtrument. 

9. The effect of reſignation in favorem, 
before infeftment. 

10. The ſuperior, by the late act, bound 
to receive every — —— upon the 
procutatory in his diſpoſition, on ten- 
der of the compoſition, even tho? the 
ſame contain a ſtrict entail. 210 

11. A charter taken by the diſponee, 
in favour of another in fee, and in- 
feftment thereon, denudes him, with- 

out an aſſignment to the procuratory. 

12. Infeftment by confirmation; it god 
take place after the death of che diſ- 
poner, or diſponee. 

13. What mid impediment hinders the 
effect of a confirmation of an infeft- 
ment a me; how far ſuch infeftment 
good before confirmation. 211 

14. Moſt prudent to take the precept for 
infefting either a me or de me. 

15. What the effect of a confirmation of 
an infeftment de me. 

16. The import of the maxim, Jus ſuper- 
veniens auttori accreſcit fucceſſori ; how 
far it operates, when the author is not 
infeft at the time, but thereafter is. 212 

17. The effect of the above rule, when 
one, that has no right, diſpones with 
conſent of him that has. 

18. The rule takes place in all onerous 
deeds, but not in * diligences. 

19. The effect of faculties, reſerved ei- 
ther to the diſponer, or created to 
third parties, to contract debt on the 
ſubject diſponed, or to alter and re- 
voke the diſpoſition, or to name a diſ- 
ponee to the eſtate. 21 

20. Can a reſerved faculty be exereiſed 
on death-bed. 

21, How far ſuch faculties can be exer- 
ciſed in prejudice of purchaſers from 
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the diſponee, or his creditors infeft 
before it is exerted, 21 


22, How ſuch faculties may be effectual- 
ly renounced; | | 1 

23. Whether an obligation by one, poſ- 
ſeſſed of a diſpoſition of lands, to con- 
vey it, is equal to a conveyance. 

24. Conveyance of lands only perfected 
by nr?" nary which may proceed af- 
ter the death of the granter or receiv: 
er of the right; 215 


SecTron III. Appriſings or com- 
priſings. | 

25. Judicial diſpoſitions are either appriſ- 
ings, or adjudications. The method 
of real execution for payment of debts 
before the ule of appriſings. 

26. This old method of execution upon 
the effects and eſtate of the debtor 
derived to us, from the civil law. 

27. Antiently creditors could not proceed 
to real execution, if the debtor was 
incarcerated fot the ſame debt. 

28. Appriſings curſorily explained. 216 

29. . within year and day of 
the firſt effectual one, brought in pari 


2 | 
3 The ſolemnities of appriſings. 


31. Allowance of appriſings. 217 
32. Appriſers, how far intitled to poſ- 
ſeſs the whole lands. 


SecT1oNn IV. Adjudications, in place 
of appriſings. 
33. General adjudications, and proce- 
dure in order thereto, 
34. Special adjudications, their effect. 218 
5. The defender has his option what 
ſubjects to give a progreſs to. 
36. In default of producing a progreſs, 
a general adjudication proceeds; why 
ſpecial adjudications ſeldom laid hold 
on, 
37. The ground of adjudications, that 
came in place of appriſings, muſt be a 
liquid ſum. 
38. What ſubjects may be adjudged. 219 
39. Bygones, upon an infeftment of an- 
nualrent, are not adjudgeable, more 
than bygone rents of lands. 
40. How far offices adjudgeable. 
41. Adjudication of the lands in general 
referable to a ſubſequent one of the 
3 ſpecial intereſt. 
42. Adjudications againſt apparent heirs, | 
how proceeded in, and their effect. 220 
43. Adjudications regularly do not car- 
ry bygone rents; the caſe is otherwiſe 


Par, Paco 
in thoſe on decrees copnitionis cauſa. 

44. Whether a growing crop is carried 
by an adjudication, a 

45. Accumulate ſums in adjudications 
bear intereſt only from the date of the 
decree; what if one adjudges for inte- 
reſt from a prior date. 

46. Adjudications ought not to mention 
the intereſt of the accumulated ſum, 221 

47. How an adjudger is in the ſame caſe, 
aftet citation in the adjudication, as if 
appriſing were led, and charge thereon. 

48. The conſequence of an adjudger's 
negle& to uſe diligence on his adjudi- 
cation, | 

49. The effect of an adjudication before 
infeftment; and of the adjudger's 1 


ſeſſing after expiration of the legal. 222 


50. Abbreviates, and the deſign of them. 

51. Two or more principal abbreviates 
may be obtained. | 

52. What the effect of a charge on an 
adjudication ; what courſe muſt the 
adjudger take to obtain himſelf in- 
feft. 22 

53. The year's rent, due by the adjudg- 
er for entry, varies according to the 
debtor's intereſt in the ſubje& ; not 
due in lands holden of the crown. 

54. How far a charge againſt the ſupe- 
rior conſidered in queſtions with vo- 
luntary rights. 

55. Adjudications, without year and day, 
are preferable, according to their 


dates. 224 


56. How does the ſuperior make effec- 
tual his adjudication of the vaſſal's e- 
ſtate. 

57. The conſequences of the communi— 
cation of the firſt effectual adjudicati- 
on to thoſe within year and day. 

58. If no charge is neceſſary, the year 
and day computed from the date of 


the decree. 225 
| 59. Infeftment on an expired adjudicati- 


on becomes an abſolute right of pro- 
perty'; what if the ſubject adjudged 
e an heritable bond. 

60. The effect of a back. bond granted by 
an adjudger or his aſſignee. 

61. The bygone intereſt falls upon an 
adjudication to the heir, and not to 
the executor. 226 

62. The effect of an order of redempti- 
on, and declarator thereon, in . 
dications. | 

63. How far compenſation good againſt ' 
a debt adjudged for. 227 

| 65. De- 
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64. Declarator of expiry of the legal, 
how far uſeful. | 

65.Adjudications, purchaſed by an appa- 
rent heir, redeemable in ten years af- 
ter the right is made public, 

66. The farther effe& of ſuch purchaſes, 
either by the apparent heir himſelf, 
or thoſe to whom he is likewiſe appa- 
rent heir. 228 

67. How does the legal run againſt a mi- 
nor ; what time has his heir, major, 
or minor, to redeem after the minor's 
death. 

68. The caſe of an idiot or madman, as 
to redemption of adjudications. 229 

69. Adjudications within the legal, how 
extinguiſhed ; how far adjudgers ac- 
countable for the rents. 

70, An adjudication extinguiſhable by a 
bond aſſigned to the adjudger, during 
the legal. | 

71, An adjudger bound to poſſeſs, if he 
obſtructs others; his poſſeſſion may be 
reſtr icted to his intereſt. 230 

72. The adjudication being ſatisfied, the 
reverſer's right ſtands good. 

73. How does the I make the 
ſubject effe&tual, after expiration of the 
legal, for his payment. 

74. Adjudications and infeftments there- 
on, liable to challenge at any time 
within the poſitive preſcription; to 
what effect defective ones are ſome- 
times ſuſtained. 

75. Adjudications led by papiſts, how 
do they expire. "SF 

76. In what caſes do the caſualities fall 
by the adjudger's death, 


SecT1ON. V. Other adjudications, 
not founded on the a& 1672. 


77. Adjudications ſimply in ſecurity 
they never expire. 

78 The particularities in adjudications 
on decrees cognitions cauſa. 

79. Adjudications, on decrees we 
cauſa, may be carried on before the 
judge- ordinary. 232 

80. By whom are adjudications, _ 
decrees cognitionis canſa, redeemable. 

81. The other peculiarities of ſuch ad- 
judications. 

92. Adjudications in implement; what 
their particularities. | 233 

83. The reaſons for introducing adjudi- 

cations in implement. 

84. How adjudications in implement are 


made effectual. „ 
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$5. Such adjudication admits of none to 
come in within year and day of it. 

86. How the competition, between ſuch 
adjudication,” and theſe for ſums of 
money, determined, 


87. What rights may be thus adjudged, 


Section VI. The ſuperior's opti- 
on; or retraus feudalis. 


88. In what caſe may the ſuperior, b 
the retraus feudalis, accept of the ad- 
judger's right, and undertake the 
debt, and to what extent. 2 
89. Whether a ſuperior is bound to re- 
ceive a corporation in place of his for- 
mer vaſſal. 

90. The origin of this privilege. The 
retraftus gentilitius antiently in uſe with 
_ ae 236 
91. Reverſion to the debtor, introduced 
by the a& 1469, not formerly com- 
petent, | 

92. The caſe of this privilege where there 
are ſeveral adjudgers of the ſame eſtate; 
93. Or if the land is not worth the 
debt. | 

94. Whether can the e uſe this 
privilege after the legal is expired. 


Section VII. Adjudications on de- 
bita fundi. | 

95. The peculiarities in adjudications 
on debita fundi, or real debts, and the 
manner in which the ſame proceed. 237 

96. The legal in thoſe adjudications is 10 
years. 

97. The effect of an adjudication, _ 
the perſonal —__—— contained in 
the heritable bond. 

98. How far adjudications for debita fundi, 
founded in the act 1672. 238 

99. The foundation of adjudications for 
debita fundi. 

100. An adjudication neceſſary to credi- 
tors, with whoſe debts a diſpoſition 
of lands is burthened. 


SecT1on VIII. Decrees of roup and 
ſale, | 


101. A decree of ſale, an adjudication ; 
what are its peculiarities and effects. 

102. The caſe of a purchaſer at a judi- 
cial roup, as to his entry with the ſu- 
perior. . 239 

103, A decree of ranking muſt preceed 
the ſale; the creditors muſt adjudge, 
to intitle them to draw of the price. 


104. Factors on ſequeſtred eſtates bound 
: f to 
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to adjudge for the behoof of the cre- in it; this is a feigned recovery, by a 
ditors. fiction of law. 2244 


top. What incumbent on the creditots; 
upon receiving their ſhare of the price; 
for the purchaſet's ſecurity, upon pay- 
ment or conſignation of the price. 

106. Upon payment of the price, the put- 


chaſer gets up his bond: 240 


107. The rights and diligences of the 
creditors ſubſiſt till they get payment. 

108. What if the eſtate is fo by parcels, 
and purchaſed by divers perfons: | 

toy, A judicial fale at the inſtance of an 
apparent heir; of of an heit ſet ved up- 
on inventaty, | 

110. The apparent heir intitled to the 
price, without any ſervice. 

111. If adjudications ate led, after the 
ſale, within year and day of the firſt 
effectual one, which was led before; 
they come in parti paſſu with it. 


OBstxvaTIONS on the law of 
England. 


1. How far the tenant could of old; or 
can at preſent, alien parcel of his te- 
nancy; the lands conveyed mull be 


holden of the lord, 241 


2. What if, in bargain and ale, 'tis co- 
venanted that the bargainor ſhall make 
ſuch title as the vendee's council ſhall 


approve of, 242 
9. 


the vendee becomes bankrupt be- 
fore payment of the price, it is a 
charge on the lands. 

4. If inc umbrances upon the lands ap- 
pear before payment of the price, the 
purchaſer may retain till they are diſ- 
charged. 

5. How far a purchaſer is bound to ſhew 
the title-deeds of the lands. 

6. If the lands are ſubject to a truſt, how 
far is the purchaſer concerned with 
the ſame, or with the application of 
the price. x 


7. What if the ſubject ſold periſh before 


the time of payment of the price, 243 


8. If a ſecond purchaſer, having notice 
of the firſt purchaſe, but that it was 
not regiſtred, obtain his deed to be firſt 

regiſtred, the firſt purchaſer will be 
preferred notwithſtanding, 

9. A fine, why ſo called; it is a convey- 
ance or feoffinent of record; it cuts 
off tails; does it incumbrances. 


10. The five eſſential parts of a fine. 244 


11. A common recovery, the procedure 


| 


f 


12. The effect of a common recovery is 
to cut off all incumbrances, remain - 
ders, and tevetſions, as well as en- 
tails. 

13. A tenant for yeats, by ſtature, or ele- 


git may falſify a recovery had againſt 


im in the reverſion. 24 


14. A conveyance by covenant, to ſtand 
ſeized to uſes; natural affection ſup- 
ports it in near relations. 

15. This conveyance grounded on the 
ſtatute of Henry VIII. which unites 
the eſſion to the uſes - 

16. Before the ſtatute, the party, for 
whoſe behoof the uſe was created, had 
only a ſuit in chancery to make ir 
good ; but now the ſtarute executes 
the truſt. 

17. Feoffments, without a valuable con- 
ſideration, intended in truſt for the 


grantor, 246 


18. Eſtates by ſtatute-merchant or ſtaple, 
or by elegit, can never become abſo- 

lute rights of property. 

19. Conveyance of lands likewiſe is by 
releaſe, viz. by the leſſor's releaſing 
all the right he has to the leſſee for 


life, and to his heirs; or where the 


diſſciſee releaſes his right to the diſſeiſ- 
or and his heirs. 


20. A right of ownerſhip, a right of poſ- 


ſeſſion, and a right of both ownerſhip 
and poſſeſſion, 


21. In the caſe of conveyanee by leaſe, 


for one year, and releaſe, the leſſee 


needs not enter before the releaſe, 

22. A releaſe likewiſe by the debtor to 
the tenant, by ſtatute-merchant or 
ſtaple, or by elegit, operates a convey- 
ance of the inheritance. The releaſe 
muſt ſpecify the eſtate which the re- 
leaſee is to have. | 2 

23. A releaſe- to the diſſeiſor, and his 
heirs, a Conveyance, | 

24. Releaſes likewiſe enure by way of 
extinguiſhment, as where the lord re- 
leaſes the feigniory to the tenant, 

25. Things incorporeal lie in grantz how 
far | How by an infant or feme-covert, 
good, 

26. How far grants by an idiot, or a per- 
ſon of inſane memory, voidable by 


him or his repreſentatives. 248 
27. Several Tele cons which cannot be 


conveyed or aſſigned over. 
28. In a bargain and ſale of lands, a co- 
venant 
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venant for a way, how far good. 
29. Grants moſt ſtrongly conſtrued a- 
gainſt the grantor: i 
30. Things paſs as appurtenant to the 
principal thing ; what things may be 
appendant or appurtenant to other 


things. 


1 


Confiſcations or forfeitures. Baſ- 


tardy; and laſt heir. 


1. Confiſcations and forfeitures, what, 


and how diſtinguiſhed ; what confiſ- 


cations ate here treated of. 


Sxer tox I. Single eſcheat; outlaw- 
17. | | 
2. Single eſcheat, how, and on what de- 


nunciations does it fall. 249 


3. The import and effect of a denuncia- 
tion; how the ſame muſt be proceed- 
ed in. 

Upon denunciation fbr civil cauſes 
eſcheat did formerly fall ; eſcheat in 
ſuch caſe now taken away, but the 


other effects of it ſtill remain. 250 


5. If the party lives out of the kingdom, 
how muſt he be charged and de- 
nounced, 

6. Denunciation at the market-croſs of 
Edinburgh, how far good. 

7. Denunciation for criminal cauſes, or 
for debts to the crown, how proceed- 
ed in. 

8. The effect of denunciation, or outlaw- 
ry, ſor treaſon. 2 

9. The difficulty as to outlawing one for 
treaſon, or miſpriſion of treaſon in 
Scotland, by the ſtatute of queen 
Anne. zoe bf 

10. The procedure in order to outlawry, 
in caſes of -treaſon, or miſpriſion of 


treaſon, by the late ſtature. 251 


11. The writ of proclamation, how 
{erved. | 


12. The writ of exigent, Judgment of 
outlawry, and conſequences there- 


of. 252 


13. Defendants have the ſame remedies 


bere, as to ſetting aſide outlaw ry, as in 


England. 3 
14. The ſheriff or ſteward ſhall cauſe 
five ſtated courts to be held, in order 
to execute the exigent. 
15. Perſons out of the kingdom may tra- 
verſe the outlawry, within an year af- 
ter it is pronounced. | 


VoL. III. 


Pact | 


PAR. 


17. The ſingle eſcheat falls on other oc- 
caſions than a denunciation. 
18, It falls on a capital ſentence; but, 
if the criminal eſcape, and make ac- 
quiſitions what ſhall become of theſe. 
19. One's proper effects only fall under 
his eſcheat, not thoſe he has for be- 


lords of regalities, now aboliſhed. 
21. The ſubjects that fall under ſingle 

eſcheat. 4 
22. The eſcheat burthened with the 

proviſions affecting the ſubjects of it. 


24. Gifts of eſcheat, how proſecuted ; 
25. Eſcheats falling in civil caſes, always 
formerly burthened with the debts in 


26. The rule of preference among do- 
nataries to eſcheats. | 
27. When is a gift of eſcheat preſumed 
ſimulate. ai cies | 
28. The eſcheat may be directly gifted 
for the uſe of the wife or children, 
without being chargeable with ſimu- 


lation. ; FEE + 
29. What if the gift was expedited on 
the debtor's expences. 2 


30. To whom is the objection of ſimula- 
tion competent. | 


31. The effect of a gift of eſcheat taken 
to the debtor himſelf. 


eſcheat. 


33. In what caſes creditors preferable 

to the donatary, | 

34- How far has a denunciation for a 
criminal cauſe a retroſpect. 

35- Therule of preference between cre- 


36. How far debts or deeds, after com- 
2 of the crime, preferable to the 
sk. | 
37. The rule of preference between di- 
vers donataries to the ſame eſcheat. 
38. A liferent aſſigned falls under the 
allignee”s ſingle eſcheat, and may like- 
wiſe be adjudged; how far the dona- 
tary preferable to the adjudger. 
39. Gifts of eſcheat, by 3 or 
obreption; how do gifts pals the 
ſeals, | 8 
40. How is the ſingle eſcheat excluded 
or the diſability taken off. 
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32. What falls under the gift of ſingle 
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16. The nature of a writ of exigent, 253 


hoof of others. 254 
20. Single eſcheat belonged formerly to 


23. Gifts of eſcheat, in what caſes null. 255 


to what diligence the donatary liable. 


the horning, but now juſtly aboliſhed. 2 56 


ditors and donataries to eſchcats. 258 


59 
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| 41, Civil rebellion {till divelts'one of per- 
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.  ſona land; in judicio, induces intereſt, 
and makes way for a caption, '' 260 


42. How far was it lawful of old, or is 
at preſent, to injure one under a civil 
rebellion, in his perſon or eſtate. 

43. A parallel between our denunciati- 
ons of perſons to the horn, and the 
imperial ban. 

44. The caſe of one denounced for a 

... criminal cauſe, as to the ſecurity of 

his ex 261 

45. Liferent- eſcheat not ordinarily a con- 
fiſcation, but ſometimes is. | 


Scrion II. Forfeiture on attainder 
of high treaſon, or miſpriſion of it. 


46. Forfeiture ſimply expreſt, is under- 
ſtood of the pains of high treaſon. 
47. 9 treaſon, and miſpriſion of high 
treaſon, regulated with us by the law 

of England; purſuant to the ſtatute 
7 Ane. 
48. How far can a ttial fot high treaſon 
proceed after the lapſe of three years, 
or the offender's death. 262 

49. The pains and forfeitures for high 
treaſon, and miſpriſion of treaſon, 

50. How is the forfeiture made effectual. 

51. How does the donatary to a forfei- 
ture proſecute his right. 263 

52. The veſting acts, in relation to the 
rebellions 1715, and 1745. 

53. Corruption of blood conſequent, 
even by our old law, upon an attaind- 
er of high treaſon. 

54. How does a donatary to a forfeiture 
make his right effectual. 

55. The caſe of an eſtate deſcending to 
a preſumptive heir after his attainder. 
my the predeceſſor diſappoint ſuch 
forfeiture, 

56. What if the father was under an ob- 
ligation in his contract of marriage, in 
favour of his ſon, attainted. 264 

57. What debts, deeds, or rights, was the 
forfeited eſtate charged with by the 
law of Scotland. 

58. Do faculties or powers to contra& 
debts, or to revoke, fall under the 

arty's forfeiture ; .the caſe by the 
W of, Scotland formerly. | 

59. By the law of Eogland, conditions 
or faculties, merely perſonal, are not 
carried by. the party's forfeiture, 265 

60. The eſtate forfeited, where the par- 

' ty attainted ſtands veſted in it, with 
ample powers and faculties, notwith- 
ſtanding a perſonal deed of convey- 


ance of the ſama,. - . 266 


PAR. ET n 
61. The rule in the law of England, as 
to fotfeitures in the caſe of eſtates in 
tail. | 2664 
62. This rule applied to the caſe of en- 
tails in Scotland; the judgment of the 
court of ſeſſion, upon the caſe of Sir 
William Gordon, 367 
63. The grounds whereupon that judg- 
ment proceeded. | 
64. The judgment of the houſe of peers 
upon the caſe, 268 
65. The grounds of the judgment. 
66. The import of the judgment, as to 
the laſt termination. 269 
67. Our ſtri& entails, as to the forfeitures 
for high treaſon, reduced almoſt to 
the ſame ſtate with fees-tail in Eng- 
land. | 
68. The tailie muſt be duly. recorded, 
in order to ſave the eſtate from a total 
forfeiture, by the attainder of the par- 
ty in poſſeſſion. 
69. What if the heir attainted had in- 
curred an irritancy, not declared, be- 
fore committing the treaſon; 270 


70. Or was a papiſt, and the next pro- 


teſtant heir, claimed the eſtate after 
attainder of the papiſt. | 

71. The eſtates of perſons forfeited on 
account of the rebellion 1715, veſted 
in truſtees, for the uſe of the public, 
and the claims thereon determined 
by them. | 

72. The eſtates of thoſe attainted for the 
rebellion 1745, velted in his majeſty, 
and the claims thereon to be deter- 
mined by the court of ſeſſion. 271 

73. The act in favour of ſuperiors, val- 
ſals, tenants and creditors, a perpe- 
tual law, fo far as concerns their in- 
tereſt; the ſame particularized. 

74- The ſuperiors and vaſſals liable to a 
proportion of the debts: how far cre- 
ditors preferable to the intereſt of the 
tenants. | 272 

75. This act repealed in time coming, 
as to the benefit of ſuperiors; but ſtill 
ſubſiſts in relation to other particulars. 

76. Other clauſes in that act only tem- 
porary ; how far the clauſe touchin 
ſettlements of eſtates, ſince Augult 1. 
1714, ſuch. | "pp 

77. How far the conveyance of the e- 
ſtate to the preſumptive heir of the 
forfeited perſon, ſubjects him to the 
debts. 5 272 

78. The caſe of claims on forfeited e- 

ſtates ſaved by the law of England. 

79. Subjects. 
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79. Subjects that fall under forfeiture by 
2 Edward III. or by later ſtatutes. 

89. Rights ſaved-from forfeiture by the 
ſtatutes of Henry VIIL. particularized. 

81. All debts that create a real lien upon 

the eſtate forfeited, ſaved to the credi- 
tors; how far perſonal claims ſafe, 274 

82. All infeftments and real burthens 
upon the forfeited eſtate, as likewiſe 
faculties reſerved, and debts whereon 
inhibition was uſed, are ſafe. 

83. Attainder of treaſon, at common 
law, has che ſame effect, as by act of 
parliament; the trial of ſuch offences 
committed abroad. 


SzcT1ow III. Pardon, or reſtitution 
ol perſons attainted. | 

84. The king's pardon either general, or 

. ſpecial; abſolute, or conditional; can- 
not be to the prejudice of another, 275 

85. Reſtitution by act of parliament ei- 
—_— part, or total; mult it be plead- 
"Pn 

86. A general act of indemnity, with 
ſome few exceptions, ordinary after 
rebellions. 

87. Perſons reſtored ex gratia, cannot 

ueſtion former grants. 

88. The effe& of a reſtitution ex gratia 
of old with us; the caſe now other- 
wile, | 276 

89. Reſtitution, ex juſtitia, can only be 
by the parliament. 

go. The effect of ſuch reſtitution, 


Sxkcriox IV. The eſcheats of baſ- 
tardy; and laſt heir. 


91. The eſcheats of baſtardy, and laſt 
heir, in moſt caſes the ſame; but in 
ſome reſpects different. | 

92. Baſtardy, how inferred, 277 

93. Of old, children born before mar- 
riage of their parents, were not legi- 
timated by the marriage. 

94. It is now our eſtabliſhed law, that 
ſubſequent marriage of 'the parents 
legitimates the re. born before. 

95. Sir George Mackenzie's inſtancing, 
in our king Robert II. the legitima- 
tion of children by ſubſequent mar- 


riage, noted, 
96. The fa& diſproved by Sir George 
himſelf. 278 
97. Whether does ſuch legitimation give 
right of primogeniture in prejudice of 
ide, in the mean time, lawfully born. 
98. Illegitimacy of the children, how 


99. In what caſes the eſcheat of baſtar- 


6. What deeds good after outlawry, be- 
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otherwiſe inferred, than from the pa- 

rents not being married. 279 


dy takes place, and the reaſon of its 
falling to the crown; a baſtard may 
have heirs of tailie and proviſion. 

100, Of old the eſcheat of baſtardy fell 
to the king, but of laſt heir to the ſu- 
perior; at preſent both belong to the 
king. 280 

101. How the donataty to the baſtardy 
proſecutes his right; with what debts 
or deeds burthened ; how the credi- 
tors make their debts effectual. 

102, How the eſtate and effects of the 
baſtard affectable by his creditors. 281 

103. In what manner the eſcheat of baſ- 
tardy excluded, 

104. What if the objection of baſtardy 
of the deceaſed is made to one offer- 
ing to ſerve heir to him; or of the 
heir himſelf. | 

105. In what the eſcheat of laſt heir dif- 
fers from that of baſtardy. 292 

106. In a ve of lands to one; and the 
heirs of his body, whether do the 
fall to the king or ſuperior, in default 
of ſuch heir, | 

107. This eſcheat takes no place, where 
the heirs ſpecially mentioned in a 
deed, in which there is no terminati- 
on upon heirs whatſoever, fail, if there 
be heirs of line ſtill extant. 293 

108. An objection, from a precedent to 
the contrary, anſwered. 284 

109. The eſcheat of ultimus heres, or laſt 
heir, received no altetation by the 
ſtatute 7 Ame. 


OBSERVATIONS on the law of 
England. 


1. The terms Forfeiture and Confiſca- 
tion equipollent, | 285 

2. Forfeiture of chattels, either of ſuch 
as muſt be found of record; or of ſuch 
as need not be ſo found. 

3. How far the effects of an offender 
can be intermeddled with before con- 
viction, or attainder; to what time 
have theſe a reſpe&, either as to 
goods or lands, 

4. For what cauſes could outlawry of 
old proceed; the conſequences of it; 
and on what grounds thereafter, | 

5. The conſequents of an outlawry at 
preſent; how may it be taken off. 


fore 
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fore inquiſition found for the king. 286 

4. The intent of office or inquiſition; it 
is either office intitling, or. office of 
inſtruction. 5 

8, Outlawry infers diſability to ſue, but 
not to defend; Wi 

9. No pardon of outlawry. can be grant. 
ed aftet judgment in a civil action, till 
the party be ſatisfied. _ 

to, Outlawry, after commiſſion of bank- 
ruptey, cannot prejudice the credi- 
1 287 

11. Outlawry for treaſon or felony, e- 
qual to a judgment upon appearance. 

12. The difference between an outlaw- 

ty fot tteaſon ot felony, and that for 
leſſer crimes, or in per ſonal actions. 

13. The procedure in order to outlaw- 
ry; it is ſaid to be ex gratia, that the 
king ſatisfies the party his debt; an 
outlaw may be an heir, or a witneſs: 

14: On reverſal of the outlawry, the 
party ſhall be put inſtantly to plead. 

15. What if an outlawry for treaſon or 
felony be reverſed, after the king has 
made à grant of the lands. 

16. An executor or adminiſtrator not 
diſabled by outlawry to ſue. A wo- 
man waved, as a man is outlawed, No 
infant under 12 years, nor a peer in 
civil caſes, can be outlawed. 288 

17. How far denunciation can be ſerved 

- againſt ſuch perſons with us. 

18. The forfeiture on high treaſon. 

19. The wife's dowet loſt by the attaind- 
er of the husband for treaſon. 

20.But her jointute, or liferent by infeft- 
ment, is ſafe, | - 28g 

21. None regularly can be attainted af- 
ter his death; it was otherwile of old, 

both in England and Scotland ; and 
he ſtill may by act of parliament. 

22. The lineal blood is only corrupted 
by an attainder of high treaſon, but 
not the collateral, The caſe of an 
eldeſt ſon attainted outliving his fa- 
ther; or if he is an alien. 

23. When lands deſcend to one after he 
is attainted, they eſcheat to the lord 
of whom held. inn 5s 

24. In the caſe of attainder on felony, 
and where the party dies without 
heirs, the lands eſcheat to the lord. 

It is otherwiſe in Scotland. 

25. A perſon. reſtored by charter from 
the king, having children thereafter, 
they may inherit. 390 

25. What if one, after a pardon for trea- 

E 


2 
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= or felony, be called a traitor or 

elon. | 

25. A pardon cannot diveſt any intereſt 
pu before in third perſons, or in 
the king; what if granted before con- 
viction. wy 


: TIT. IV. 
Succeſſion in general, in heritage 
and moveables. 


o * 


SECT ron I, The origin and nature 
of ſucceſſion, 


t. The origin of ſucceſſion, a deſire of 
one to be repreſented, which the law 
indulges according to his preſumed 
wiſh: J _ 

2, The firſt rule of ſucceſſion, the ex- 
preſs will of the proprietor. 291 

3- The next rule, the will of the law, 
founded in the preſumed will of the 
party. E 

4. No ſucceſſion in heritage with us by 
teſtament; but the equivalent may be 
done by revokabledeeds of the nature 
of thele inter vivos. * 

5. The term Heir, in a ſtrict ſenſe, is ap- 
pond to the ſucceſſor in heritage ; and 

xecutor to the ſucceſſor in move- 
ables: | 292 

6. To what rights, heritable or move- 

able, does the heir at law ſucceed. 

7. Both heit and executors ſubject to the 
creditors in their option, but not to 
the ſame extent; how far relief com- 

petent to the one againſt the other. 293 

8. How far the right of relief of an he- 

ritable debt, moyeable ot heritable, 


SecTion II. Primogeniture, and 
the right of repreſentation. 


9. The right of primogeniture, what; 
how far takes it place in heritage or 
moveables. 5 

10. Right of primogeniture, either legal 
-or conventional. : 

11. What if two ſons ate born at one 
birth, and it cannot be proved which 
was brought forth firſt. | = 

12. The right of repreſentation; it only 
takes place in heritage. 

13. The right of repreſentation is only 
in reſpe& to propinquity, and not in 
order to ſubject the party to debts. 295 

14. This right of old doubted with us; 
but at laſt ſettled. 3 


15. In heritage males exclude females 


in 
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27. Lines and degrees of propinquity, 
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n the ſame line of ſucceſſion; but, in 
moveables, all in the fame degtee ſuc- 
ceed alike. . To hom do rights taken 
to heirs whatſoever fall. 


SzeTion III. A parallel between 
ſueceſſion in heritage, and move- 
ables. 2 

16. In both heritage and moveables, 
the whole blood excludes the half 
blood ; how this underſtood. 

17. A brother-conſanguinean, the? relat- 
ed only by the half blogd, excludes 
the father, and relations by the whole 
blood thro? him. 296 

18. Brothers or ſiſters conſidered as de- 
ſcendants, and therefore preferable to 
the lineal aſcendant line, and much 
more the collateral, 

19. The mother, and e relations on 
the part of the mother, never ſucceed, 
either in heritage or moveables ; but 
one ſucceeds to his mother, and ſuch 
relations as ſhe could ſucceed to. | 

£0. It is after the example of the law of 
the 12 tables, that the mother, or re- 
lations by her, ſucceed not: it was 
otherwiſe by our old law, 297 

21. In the ſucceſſion of brothers to a bro- 
cher in heritage, who heir of line, and 
who heir of conqueſt; no diſtinction 
in the ſucceſſion of ſiſters. | 

22. The neareſt heir can only ſerve; 
the caſe is otherwiſe in moveables. 

23.Exheredation, or renunciation by the 
next heir, does not exclude him; the 
fucceſſorium edictum takes no place with 
us. | 298 

24. One's calling his neareſt heirs what- 
ſoever, in excluſion of one of them, 
virtually debars ſuch one. 

25. In moveables, any of the neareſt of 

kin renouncing, makes way for the 
reſt in the ſame degree. | 

26. What difference in the fucceſſion to 
heritage and moyeables, as to perſons 
reſiding and dying abroad. 


in order to ſucceſſion, 299 


Sreriox IV. The ſpecial rules of 
ſucceſſion in heritage, and move- 

28. The rules of ſucceſſion in both he- 
ritable and moveable rights. 300 


29. The diverſity between the ſucceſſiu- 


Pax. Pacr 


30. Heirt male, and of tailiez the line- 


al ſucceſſion rakes place in the branch- 
es of a tailic. 391 
a 


| 31: In a proviſion of lands to heirs of 


marriage, the eldeſt ſon ſucceeds; of 


moveables, all the children. 


'StcTion V. The law of death-bed. 


32. The motiyes for introducing the law 
of death-bed z when is one deemed 
on death-bed in judgment of law, 

33. The caſe of one, under ſentence of 
death, conveying his heritage, 302 

34. The privilege of reducing deeds on 
death-bed, competent to all heirs ; 
even ſuch as become heirs after the 
firſt heir's ſucceſſion. 

35- What deeds reducible on death- 
ved... -* 03 

36. Childrens proviſions not good inf 
the heir, if on death- bed. 

37. How far can one, upon death- bed, 
change the nature of his eſtate from 
heritable to moveable. 


38. What if one, upon death-bed, own 


a debt upon oath, or the term is then 
circumduced againſt him. 

39. The recital of the conſideration in 
a death-bed deed not credited. 304 

40. What if an heritable debt is payed, - 
or made moveable, on death-bed, 

41. The objection of death-bed, how ex- 
cluded by convaleſcence, in going to 
church or market, 


| 42. How does the heir's conſent, or re- 


nouncing the privilege, operate againſt 
this reduction. | n 
43. A previous conſent to ſuch diſpoſi- 
tion not available ; nor will the heir's 
accepting part of the eſtate, in full of 
his px ar him as to the reſt, 305 
44. Ate the creditors of the deceaſed, 
or of the heir, intitled to reduce on 


death-bed. 


45 · If the immediate heir ratify the deed, 


the remoter excluded. 


| 46. Is the king, as ullimus heres, intitled 


to this action. 
47. What is incumbent on the heir's cre- 
ditors to intitle them to this action. 1 * 
48. In what caſes may one on death- be 
exerciſe a faculty to alter, contained 
in a diſpoſition of heritage. 
49. How far, upon an heir's reducing a 
ſecond diſpoſition in his favour on 
death-· bed, will the former ſubſiſt. 


on in heritage, and that in moveables. 


Vor. III. 


Fo. If one acquire an eſtate in name of 


K KK his 


his apparent heir, with a faculty to al - 
tet, can he exert it on death- bed. 

51. If one has a faculty to alter, can he 
do it on death- bed, unleſs fo expreſs- 
ed. * os 307 

52. This reduction competent again 
ſingular ſucceſſors. 

53. Warrandice in a death- bed deed has 
no effect. A bond on death-bed till 
good as to the dead's part of the exe- 


cutory, | 


Sceriox VI. Impediments to ſuc- 
ceſſion. 


54. The ſueceſſion to perſons — a- 
broad, regulated by the rules of ſuc 
ceſſion, both as to heritable and move- 
able ſubjects, eſtabliſhed in this eoun- 
try. Aliens cannot ſucceed, nor be 

| ſucceeded to in lands. 

55. How far baſtards exchided from ſuc- 
ceſſion by our law, 

56. Can the king's legitimation capaci- 
tate a party to ſucceed, or to be ſuc- 
ceeded to. 23 

57. Excommunication no bar to ſuccel- 
ſion. 

58. The caſe of ſucceſſion devolving to 
papal, or children of popiſh parents, 

y the ſtatute 1700. 

59. How far the proteſtant heit, during 
the 10 years after his entry, account- 
able on the popiſh heir's purging him- 
ſelf. | 309 

60. After the 10 years, the proteſtant 
heir is in the ſame right of the eſtate, 
as if he were the lineal heir, 


61. How far the deeds of the popiſh 


— making up a title to the eſtate, 
ood. | 

62. If the popiſh heir, having made up 

titles to the eſtate, dies infeft in it, 
the next proteſtant heir is liable to his 
lawful onerous deeds. 

63. The caſe of perſons attainted of trea- 
ſon as to ſucceſſion. 310 

64. One lying at the horn, how far cap- 
able to ſucceed. | 


Section VII. The heir's benefit 
of deliberation; and of entering 
upon inventary. 

65. The annus deliberandi ; what actions 
may proceed within the year of deli- 
beration. 

66. Exhibitions ad deliberandum compe- 
tent to the apparent heir. 

67. The heir's entring on. inventary ; 


procedure upon it. 311 
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68. The privileges accruing to the heir 
by ſuch ſervice. | 


69. The penalty of fraudulently omit- 
ing any thing out of the inventary; 
and wrongful intermeddling. : 

70. How far the parallel between an 
heir upon inventary, and an execu- 
tor, holds. | 312 


| 71. What adviſable for the heir to do, 


eithet before or after ſerving on in- 
ventar 


72. How 2 ean an heir, upon inventary, 


queſtion the deeds of the perſon to 
whom he is ſerved. _ 

73. Such heir not bound to bring the e- 
ſtate to a roup, but may do it for his 
exoneration. 

74. The creditors may carry on a rank- 
ing and ſale of the eſtate, notwith- 
ſtanding the heir's entering upon in- 
ventary, 

75. How fat the heir, upon inventary, 
inay ſell the eſtate, or pay the credi- 


tors, as they apply. 313 


OBSERVATIONS on the law of 
England. | 


1. Deſcent, the worthieſt means of con- 
veyance of lands by common law ; it 
is either lineal or collateral. 

2, Next of blood, either by right of re- 
preſentation, or by right of propin- 
duch in deſcent, propinquity by re- 
preſentation regarded. It is otherwiſe 

in 222 

3. Inheritance can never lineally aſcend, 
but may collaterally. The father's 
brother, and not the father, ſucceeds. 

4. One that claims as heir in fee, muſt 
be heir to him that was laſt ſeiſed of 
the freehold. 314 

5. Tho' one ſucceeds as heir, yet, if a 
nearer thereafter ſuperveen, he ouſts 
the other, and takes the right. 

6. None can be heir to a man in fee- 
ſimple, unleſs he be of the whole 
blood, 

7. While the dower continues, there is 
no deſcent of the lands ſubject to it. 315 

8. How far a baſtard, an alien, or one 
whoſe blood is corrupted, can inherit. 

9. In the ſucceſſion to a brother, dying 
without iſſue, the eldeſt, as worthieſt 
of blood, always ſucceeds. 3 

10. 'The rules of ſucceſſion to lands in 
fee-ſimple. | : 

13. In a purchaſe, failing heirs on th 

part 
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part of the father, thoſe on the part 
of the mother ſucceed; but, in the 
caſe of lands by deſcent, the maxim, 
paterna paternis, materna maternis, takes 
place. 316 

14. If the iſſue of a baſtard purchaſe 
land, and die without iſſue, it ſhall 
deſcend to heirs on the part of the 
mother. 

15. Deſcents by cuſtom; gavel-kind 
ſuch; by it all the ſons or brothers in- 
herit ; how does it take place in dig- 
nities. 

16. Borow-Engliſh; by it the youngeſt 
ſon inherits. 317 

17. Succeſſion by gavel-kind, ſuppoſed 
to have taken place over all England; 
how altered. 

18. Gavel-kind- lands are not forfeited 

by attainder of felony. 

19. 1 ; they are annexed to a 
particular eſtate. If an eſtate is ſettl- 
ed to one for life, remainder to his 
one heirs, the frank-tenement is in 

im. 

20. Succellion in fee-tail by ſtatute, 318 

21. The law of death-bed, the annus de- 
liberandi, or the benefit of entering 
upon —_— take no place in the 
law of England; an heir only liable to 
the extent of the aſſets. 

22, Upon attainder of felony, and in 
the caſe of baſtardy and laſt heir, the 
lands eſcheat to the lord, 

23. Papiſts are diſabled to alienate lands, 
or to take them by deſcent, and the 
next of kindred ſhall have them; nor 
can they purchaſe lands. 319 

24. Lawful purchafers, being prote- 
ſtants, of lands from papiſts, are ſafe; 
unleſs the next proteſtant heir had be- 
fore recovered ſuch lands. 

25. Papiſts conforming ſhall hold and en- 
3oy their lands, unleſs the party in- 
titled hath recovered the ſame by judg- 
ment or decree, If he thereafter re- 
turns to popery, he is for ever dil- 

abled. 2 5 85 

26. A papiſt may be tenant in dower, or 
by the courteſy. 

27. The lands deſcend to the heir, tho? 
a papiſt, and the next proteſtant rela- 
tion has only the perception of the. 
rents. | 320 

28. A defendant is not bound to diſcover 
whether the perſon, from whom he 
derives right, was a papiſt. on 

29. Executors, thoſe to whom the exe- 


Par, 
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cution of the teſtator's will is commit- 
ed by him; adminiſtrators, thoſe to 
whom the adminiſtration is given by ' 
the ordinary. | 

30. Of old, the ordinary had it in his 
power to grant the adminiſtration to 
the wife, or which of the next of kin 
he pleaſed. 

31 The ordinary muſt take bond with 
ſureties from the adminiſtrators; how 
diſtribution muſt be made. If there 
is no wife, the whole goes to the chil- 
dren; no repreſentation after brothers 
and ſiſters, and their iſſue. 

32. The half blood have an equal ſhare 
with the whole blood. 321 

33. No diſtribution to be made till _ 
ration of one year; but ſuch as die 
within the year tranſmit their ſhares. 

34. On what condition hath the heir an 
o_ ſhare in the diſtribution with the 
other children, 

35. To whom adminiſtration granted. 

36. How far relief competent to the heir 
againſt the perſonal eſtate. 322 

37. If one of the co- parceners is within 
age, the reſt. have the benefit of her 
minority. 


353 


Heirs. 


Stcrion I. Preſumptive, and ap- 
parent heirs. 


1. Preſumptive, and apparent heir, who. 

2. One apoſtatizing from the proteſtant 
to the popiſh religion, forfeits his land- 
eſtate to his heir. 

3. Lands conveyed, or inc umbred, for 
money won by gaming, devolve to 
the heir, as if the granter were dead. 323 

4. Can the heir of a marriage inſiſt a- 
gainſt his father for the proviſions in 
a contract of marriage. 

5. How far the preſumptive heir intitled 
to an aliment againſt his father. 

6. Heirs, how underſtood univerſal ſuc - 
ceſſars to the deceaſed. | 

7. An apparent heir has annum deliberan- 
di, or year and day for deliberating ; 
and may ſue exhibition ad deliberan- 
dum; how ſuch action excluded. 324 

8. An apparent heir muy defend his an- 
ceſtor's rights; how far intitled to up- 
Lfr the rents. | 

9. How far apparent heirs have right to 
racks, | 


10. How. © 
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10. In what caſe aliment due to the heir 


by a liferenter. 325 | 


1. Such aliment not due to. the ſuc- 
ceeding heir, if the eſtate is exhauſted 
by the debts and deeds of the firſt . 


heir ; or if there was-an aliment claim- | 


able from the ſuperior... _ | 
12. An apparent heir may inſiſt to re- 
2 deeds on death · bed to his preju- 
ice. r 
13. The . heir, by poſſeſſion, 
veſts, himſelf with the heirſhip move- 
able, | 326 


Section II. Entry of heits, by a | 


general ſervice, 
14. A general ſervice. Heirs of all kinds 


may be ſerved in that manner. 

15. Heirs of line, properly heirs at law ; 
heirs of conqueſt may be deemed 
ſuch; all others heirs of proviſion, 

16. The brieve for a general ſervice; 
there are only two heads in it. 327 

I7- Such brieve may be directed to any 

judge ordinary, or magiſtrate; ptoce- 

ure in it. 

19. How far the heads of the btieve 
want to be proved. | 

19. A ſervice either affirmative, or nega- 
tive; this laſt improperly called a Ser- 
vice. 182 

20. A general ſervice is included in a 
ſpecial ſervice of the ſame kind or 
quality. 328 

21. What ſubjects carried by a general 
ſervice; it effectually veſts the right, 
which a ſpecial ſervice does not. 

22. A general ſervice, when neceſſary 
to heirs of proviſion. 

23. What underſtood èonqueſt in ſuch 
proviſion. 929 


| SecT1on III. Entry of heirs, by a 
| ſpecial ſervice. 


24. The ſpecial ſervice, and procedure 
therein, | 

25. What if one ſuſpe& that a ſervice 
may be ſurreptitiouſly carried on to 
his prejudice, 330 

26. The claim in a ſpecial ſervice; the 
laſt infeftment muſt ſhew ro what 
heirs the lands are provided. 

£7. Rights to heirs whatſoever general- 

ly goto heirs of line; but ſometimes | 
it is otherwiſe. | 

28. The import of the clauſe in the 
brieve, that the deceaſed died at the 
faith and peace of the king. 

2% Aby-propinquity intitling to ſuccel- 
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ſion ſufficient; in a doubtful caſe, the 
lands preſumed to go toheirs.at law. 331 

30. One guilty of parricide cannot ſerve 

heir to the deceaſed, if attainted of 

the crime; it is no bar to ſucceſſion in 
moveables, % 

31. The third and fourth heads of the 


brieve, Y 32 
32. The old and new extent; the old 
extent, how far a qualification to vote 

in the election of a member of parlia- 
| ment, "G4 71 F620 {4.3 
33. The old and new extents, why call 

ed tetours z their . . 
34. Bagimontꝰs taxation of church- lands. 333 
35. The valued rent, what; no mention 

of it generally in the ſervice; it is the 
tule for proportionating the ſupply, 
and other public burthens; . in 

part for the qualifications of electors 
of members of parliament. 
36. Why the ceſs or land- tax termed the 

Supply. 

37. The ſixth head of the brieve, if the 
purfuer is of lawful age; no uſe for 

it at preſent, | 
38. The ſeventh head of the brieve, in 
| whole hands the fee is. 4324.49 234 

39. Retours, and procedure thereon, in 
order to the heir's being infeft. 
40. The effect of an heir's ſeiſin not re- 
giſtred. | 
41. How the ſubjeQ-ſuperior compell- 
able to enter the heir retoured in ſpe- 
cial ; the effect of his diſobeying the 
charges to that purpoſe, 
42. What if the ſuperior himſelf is not 

infeft. 335 
43. On what grounds may a ſuperior re- 

fuſe to entet the heir. 

The powers competent to the me- 
* e who dns the vice; 

the heir's caſe, upon the immediate 

ſuperior's refuſal to enter him. 36 
45. What incumbent on the fub-raſk, 

before he be received. 

46. Special fervice-muſt be ta the fiar of 
the ſubject; who underſtood fiar in 
roviſions to husband and wife, in con- 
junct- fee and liferent, or other ſuch 
proviſions: rules for diſcerning who is 
fiar in theſe caſes. 


| 47. What if the right be taken to huſ- 
band and wife in liferent, and to the 
| Heirs between them in fee, 337 
| 48. Who heirs in proviſions to heirs of 


marriage, or to heirs or bairns, or 
ſimply to baizns or children of a mare 


riage. 49. If 
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49. If one provide lands to ' Heirs-male 
and: femalerof a marriage, the females 
ſucceed only in defect of males. 338 

50. A proviſion of conqueſt to heirs, or 
heirs and children of a matriage. 

51. A ſum of money provided to heirs 
goes to all the children, 

52. Whether a (proviſion to children of 
a marriage ſhall be limited to the eld- 
eſt ſon, or extended to them all, fre- 
quently an arbitrary queſtion. | 

5. Heirs of a marriage differently un- 
derſtood in a contract of marriage. 

54- When one ſubſtitutes the heirs of an- 
other perſon's body, they are only 
underſtood heirs de/ipnative. 339 

55. Heirs of tailie or proviſion, how do 
they complete their title, when rhe 
ſubjects are not taken in their favour, 
but to the heir of line. 

56. If a father ſerve heir to his ſon, he 
is not bound to denude in favour of 
any child that afterwards ſuperveens ; 
unleſs ſuch child was in utero at the 
time, 

57. Whether one ſerving neareſt heir of 
tailie-is bound to denude in favour of 
a nearer that afterwards ſuperveens. 340 


Sxcriox IV. The effe& of a ſervice. 


58. How are rights conveyed by a gene- 
ral, or ſpecial ſervice, 


59. If one that is both heir of line and 


roviſion ſerve only as neareſt and law. 
fal heir, he carries not the ſubjects of 
the proviſion. | 
60. Heirs of proviſion in bonds not uni- 
verſally liable. : 341 


61. The diverſity between a ſervice of 


one as heir-general, and as heir in ge- 
neral of proviſion. 

62. An heir of entail in a land-eſtate, 
how far only liable according to the 
value of the ſubjects. 342 

63. A diſponee, under a faculty reſerv- 
ed to diſpone or contract debt, liable 
only to the extent of the ſubject. 

64. What heirs of proviſion may reduce 
deeds to their 3 343 

65. How far an heir of proviſion, in a 
contract of marriage, may be ſubject- 

ed to a Ari entail or totally exclud- 

oe Pet, 

66. Heirs in a ſtrict tailie ; how far liable 

to debts. 

67. How far creditors of the deceaſed 
preferable to thoſe of the heir. 

68. The benefit of diſcuſſion among heirs 
Vol. III. 


—_ Pacy 
of different kinds, and their relief a- 
gainſt one another. | 

69. The order of diſcuſſion of heirs. 

70. What if the deceaſed has bound him- 
ſelf and his heirs to pay, without the 
benefit of diſcuſſion, 344 


SecTIOn V. Heirs-portioners, 
71. Heirs-portioners liable to the debts 
proportionably, 
72. Heirs-portioners only liable, accord- 
ing to their proportions in the eſtate 
ſucceeded to, whether equal or un- 


* 
73. If the anceſtor has conveyed part of 


the eſtate to one of the heirs- portion- 
ers, is ſhe bound to collate the ſame. 

74. Is one of more heirs-portioners liable 
for the deficiency of the reſt, 345 

75- Superiorities devolve to all the heirs. 
portioners, as other lands ; but, in the 
diviſion, if there is only one, it muſt 
be adjudged to the eldeſt ; and, if 
more, to the reſt, according to their 
ſeniority. | 

76. An equality imported in the brieve 
of Jiviton, 346 

77. The parallel between the adio fami- 
lie erciſcundæ, and the action of diviſi- 
on among co-heirs. 

78. Where indiviſible patrimonial inte- 
reſts go to the eldeſt, ſhe is liable in 
contribution to the reſt, 

79. Declarator of irritancy of the feude 
belongs to all the heirs-portioners. 347 

80. How far juriſdictions belong ſolely 
to the eldeſt heir-portioner. 

81. If the lands devolving to heirs-por- 
tioners are a barony, have all of them 
a right of barony as to their own 
ſhares, | 

82. Patronages of churches belong to all 
the heirs-portioners, 348 

83.Titles 5 and heritable offices 

o to the eldeſt heir-portioner, 

84. The principal —— goes to the 
eldeſt heir- portioner; is ſhe liable in a 
recompence to the reſt. 


SECTION VI. Queſtions relating to 
ſervices, and reduction of the ſame. 


85. If proviſions of different ſums are 
made to heirs-portioners, how is the 
caſe expedited. | 349 

86. What if one, in his ſeveral contracts 
of marriage, provides the ſame eſtate 
to the heirs ek reſpective marriages. 


L141: 87. How 


— — — 


= — — N = —ů — - — 
— FE Ee ab 8 PTY 2 * * — . 
En - — = 
« "WY I a R — 2 * - " = 
2 — — _ — — — — . 
oy — — Cr” — — 


— — 
5 * Y 
— 


— - 
* 


2 I” — = 
——— — — - — _ — * 
23 —— . 
. 


— 


— 


—— 


2 


6 —— 1 
__ cc” 
mag” 2 £9 - — — 


— — 
r 


. — — 
— — — 


__ 


— the 


—— — 


> — 
— — 


„33 


— 
— — 


— 


— 


SS 


— 
En 
—ͤ——6j—Ʒ6 —ä — 


TIE] 


116 A TABLE OF THE CONTENTS. Boox III. 


PAR. Pact 


87. How far proviſions to children naſci- 
turi, ſubject them to creditors, 350 
88. Does an heritable bond, payable to 
one during his life, and after his death 
to another, go to the ſubſtitute with- 
out a ſervice. 
89. A ſervice may be retoured after the 
arty's death; but as to a ſpecial ſervice, 
it can only have the effect to ſupport 
the general ſervice included therein. 
90. A ſpecial ſervice ſometimes null or 
teducible; if one is ſerved during his 
minority, he will be reſtored ; but not 
if he was major, tho' great debts e- 
merge. . 
91. If the eſtate is evicted from the par- 
ty ſerved heir therein, as not being 
heir, he will be reſtored. „ 
92. Reduction of ſervices proceeded, I 
old, by a grand —]} and for pu- 
niſhmetit of the aſlizers, it was limit- 
ed to three years. 
93. Procedure in the reduction of a ſer- 
Vice, | 352 
94. The heir may ſerve at any time, un- 
leſs he is excluded by preſcription, 
upon a retour of another as heir, 
95. How the heir's right ſaved from pre- 
ſcription, where another is ſerved. 
96:Sometimes an erroneous ſervice falls, 
without any reduction, by the ſervice 
of the true heir. 53 
97. The preſcription operates, tho? the 
arty ſerved did not 13 good in 
24 of a general ſervice; it com- 
mences from the date of the retour. 
98. If the diſponee renounce the right, 
not the ſubſtitute, but the heir at law 
takes the ſubject. 


Scrion VI. Other methods of re- 
reſenting an anceſtor, beſides a 
ervice as heit. 


99. Infeftments on prcepts of clare con- 
fat, or other voluntary precepts, grant- 
ed by a ſubject- ſuperior. 

100. The entry of heirs in burgage-te- 
nements. 354 

101. The heir may ſucceed by adjudi- 
cation upon his own bond; wo 

102, Or by diſponing the eſtate to a tru- 
3 os | adjudging on a * charge. 

103. What if the heir poſſeſt the eſtate 
otherwiſe than as purchaſer at a roup. 

104. The triennial poſſeſſion of an appa- 
rent heir, dying in his apparency, ſub- 
jects the next heir who enters to the 
laſt infeft, to the value of the eſtate. 355 


Pak. Pact 

105. If the next heir does not enter, it 
was formerly thought, that the credi- 
tors of the rome” apparent heir could 
not reach him. 

106. In the caſe of the next heir's lying 
out unentred, remedy competent to 
the creditors. 

107. What if the eſtate is carried off by 

the creditors of the next heir in pol- 
ſeſſion. 356 

108. The triennial poſſeſſion ſecures on- 
ly the onerous or rational deeds of the 
poſſeſſor. 

109. What if an infetment of annualrent 
was only in the anceſtor, The next 
heir has the benefit of diſcuſſion, 

110. The general charge to enter heir, 
and procedure thereon. 357 

111. A minor may be charged to enter 
heir ; what if decree proceed againſt 
him upon ſuch charge. The effect of 
a renunciation to be heir. 

112, A general charge may be ſerved 
within the annus deliberandi; can inhi- 
bition be raiſed thereon. 

113. The general charge, and ſummons 
on that paſſive title, may be ſerved at 
the ſame time. 358 

114. A ſpecial charge, and a general 
ſpecial charge, 

115. An adjudication upon a ſpecial 
charge. If the defender die before 

decree, the charge and conſequents 


thereof fall. 359 


OBSERVATIONS on the law of 
England. 


1, One next in ſucceſſion, called Heir- 
apparent in his anceſtor's life ; what 
deeds executed then by him, relating 
to the eſtate, good. | 

2. In what caſes is a writ of mortanceſtry 
neceſſary ; the entry of an heir is ac- 
compliſhed by his taking poſſeſſion, 

3. A ſeiſin of an heir, either in fact or 
in law ; this laſt good to intitle to dow- 
er, but not to the courteſy, 

4. The entry of the heir makes the land 
deſcend from him to his next heir. 360 

5. An heir only liable to the creditors, to 

the extent of the aſſets, or ſubjects de- 
ſcending to him from the anceſtor ; 
what are accounted ſuch. 

6. Lands in Ireland deemed aſſets, but 
not as to lands in Scotland ; does this 
laſt obtain, notwithſtanding the union. 

7. The heir chargeable upon a judgment, 
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land by deſcent regularly only charge- 
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in default of chattels; but not charge- 
able with a bond, unleſs the anceſtor 
'has bound himſelf and his heirs; the 


able. 3 

8. Antiently, by the common law, only 
the chattels and annual profits of the 
debtor's land, but not the land, ſubject 
to execution for debt; hence the heir 
not liable where not mentioned, ex- 
cept in bonds to the king. 361 

9. Of old, if the teſtator deviſed his lands, 
or the heir aliened them before action 
by the deceaſed's creditor, he was 
without remedy ; this rectified by ſta- 
tute. 

to. Bond- creditors, who have no lien up- 
on the lands, not ſecured by the flatute. 

11. Lineal heirs are thoſe to whom a fee- 
ſimple goes; heirs-parceners ſuch; 
the eldeſt ſon comes into his mother's 
place. 62 

12. Homage and fealty go to the eldeſt; 
and likewiſe a caſtle for defence, with- 
out any recompence to the reſt; other 
indiviſible inheritances, as a common, 
eſtovers, Sc. go to the oldeſt, but un- 
der contribution to the reſt. 

13. A judicial partition. 

14. How far infants bound, by a volun- 
tary partition among heirs-parceners. 

15. One of the heirs-parceners getting a 
part of the inheritance, how far bound 
to bring it into hotch-pot. 363 

16. Lands ſettled to one, and his heirs- 
male, without limiting it to thoſe of 
his body, a fee-ſimple; what if the 
king make ſuch grant. 

17. Tail general and ſpecial ; tenant in 
tail, after poſſibility of iſſue extinct. 
18. The creditor who gets the firſt judg- 

ment againſt the heir is preferable. 364 

19. Originally the obligor's chattels and 
profits of his lands only ſubje& to ex- 
ecution for his debt, but not the lands; 
why the lands deſcending to the heir 
ſubjected. 

20. If the grantor of a ſtatute or recog- 
nizance alien part of the lands there- 
after, the heir chargeable as terre- 

tenant as to the reſidue. 

21. More debtors in a recognizance or 
ſtatute, or heirs to ſuch debtors, muſt. 
be all charged together; and, if one 
ſubmits to the debt, he has conttibuti- 
on from the reſt, | 

22. Mortgages and leaſes go to execu- 


tots and adminiſtrators, 365 | | 
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23. The heir is intitled, and ſubject to all 
conditions that run with the land; 
what is his caſe as to perſonal actions. 

24. If the diſſeiſor die ſeiſed, the deſcent 
of the freehold is caſt upon his heir, 
and it takes away the entry of the dif: 


ſeiſee. 


25. How the entry ſecured by the diſ- 


ſeiſee's continual claim, or otherwiſe. 

26. As to infants and femes-coverts, en- 
try not taken away by ſuch deſcent 
what if the diſſeiſor die, leaving his 
wife with child, and another abates. 366 

27. Diſſeiſin, abatement, and intruſion ; 
the difference between them as to con- 
tinual claim, 


. 
Geſtio pro herede, or behaviour ag 


heir. 


1. Geſtio pro herede, derived from the ci- 
vil law, twofold principally, 1. intro- 
miſſion with heirſhip-moveable. 2. 
With rents of lands. | 

2. Intromiſſion with heirſhip-moveable. 367 

3. This takes no place, unleſs the Hos 
ed was intitled to heirſhip; perſons 
intitled to it, 


4. The difference between this paſſive 


title, and that of vicious intromiſſi- 


on. 36 

5. This yaw title exeluded by the de- 
ceaſed's dying regiſtred at the horn, or 
attainted of any capital crime, 

6. It is likewiſe barred by an univerſal 
executor's confirmation, 

7. Warrant from a judge to intermeddle, 
excludes this paſlive title, 

8. The other branch of this paſſive title; 
intromiſſion with the rents of the de- 
ceaſed's eſtate. 369 

9. How the poſſeſſion of the anceſtor's 
eſtate ſubjects the apparent heir by the 
act 1695. 

to. In what caſes does the heir's con- 
curring with adjudgers, in a diſpoſiti— 
on of the eſtate, or the heir of line's 
5 a gratification from the heir- 
male, infer it. 


11. What if the eſtate is poſſeſſed by ad- 
judgers. 370 


| 12. A roup, at the ſuit of the apparent 


heir, of the predeceſſor's eſtate, before 
the court of ſeſſion. 
13. What title required to the heir, as to 
the overplus of the price. 


14. On 
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14. On whoſe expence ſuch actions car- 
TIT . rat 

15. The apparent heir's poſſeſſing on 
rights acquired, either in his own 
name, or in the name of one to whom 
he is likewiſe apparent heir, a beha- 

viour; but probable ignorance excuſes 
him. 

16. Intromiſſion with the deceaſed's 
writings, without a warrant or inven- 
tary before a judge, infers behaviour; 
but payment of any of his debts will 
not infer it in favour of others. 371 

17. Does payment of part of a debt 
ſubject the heir to the reſidue. 

18. The heir's founding a defence on 
writings granted to the anceſtor, will 
not ſubject him to other creditors. 

19. Inchoat deeds not proceeded in to 
effect, infers not behaviour. 372 

20. The husband's poſſeſſion, or the tu- 
tor's, infers not behaviour againſt the 
wife or the pupil. 

21. How far the heir's ratify ing a death- 
bed diſpoſition infers behaviour. 

22. Behaviour, unleſs eſtabliſhed by 
ſentence, or litiſconteſtation againſt 
the behaver, not tranſmiſſable againſt 
his heir. * 

23. The behaver has ſuch relief againſt 
the other repreſentatives,as if he were 
W 373 

24. The caſe of heirs-portioners as to 

this paſſive title. 

25. The heir's neceſſary intromiſſion for 

preſervation, or his performing acts of 

3 or uſing the deceaſed's title 
of honour, infer not behaviour. 

26. The heir's founding upon his prede- 
ceſſor's rights, as a en to 
vote in the election of a member of 
parliament, infers behaviour. 


OBSERVATIONS on the law of 
England. 


1. No place for this paſſive title in the 
law of England. 


TIT. VIL 
Lucrative ſucceſſor. 


1. The paſſive title of lucrative ſucceſ- 


ſor. 374 


2. The gratuitous right likewiſe redu- 
cible on the act 1621, and this is the 
only remedy in the granter's life. 


Pact 
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: What if the right is taken originally 

a in — 2 of the eldeſt fon p44: w 

4. The diſponee's being alioqui ſucceſſurus, 
how anleifiood ; Te Taha e- 

ſteemed ſuch. 

5. The deeds muſt be prior to the diſ- 
poſition, or even obligement to diſ- 

1 37⁸ 

6. How far diſpoſitions granted to heirs 
of provifion, in implement of their pro- 
viſons. infer this paſſive title, 

7. Whar if the right is partly onerous, and 
partly gratuitous; or if the ſubje& diſ- 
poned was provided to other heirs 
than the diſponee. 

8. Such ſucceſſor hath relief againſt the 
executor as to moveable debts. © 376 

9. This paſſive title tranſmiſſable againſt 
the heir of the lucrative ſucceſſor, be- 
cauſe not deemed penal. 

10. If the diſpoſition is kept latent, how 
far the creditors, contracting after it, 
intitled to the benefit of the paſſive 
title. 


OBSERVATIONS on the law of 
England. 


1. This does not obtain in the law of 
England; heres Aftrarius, who. 


T I . 
Executors. 


SECT10N I. Teſtaments, dead's part, 
the wife's ſhare, and legitim. 


1. Succeſſion in moveables, either by the 
will of the deceaſed, or the will of the 
law ; the firſt of executors teſtamen- 

. tary, and the other of executors da- 

tive. 377 

2. A teſtament; one miniſter or notary | 
ſufficient to ſubſcribe for the teſtator, 

3. If the executor or legatary refuſe to 
deliver back to the teſtator the teſta- 
ment, he loſes his intereſt therein. 

4. The intereſt of an executor nominate 
of old, the whole dead's part, by an er- 
roneous cuſtom ; but, by the ſtatute 
1617, is reſtricted to a third. 378 


5. N rey oath: teſtaments or legacies 


not good beyond 100 /. nor as to no- 
mination of executors, _ | 

6. Not good for a greater ſum, tho? of- 
_ to be proved by the defender's 
Oath. 


7. Le. | 
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7. Legacies in a null written teſtament 
not good for 100 f. as nuncupative. 

8. Who intitled to make teſtaments, and 

©. who not. | by 

9. Only moveable ſubjects diſpoſable by 
teſtaments. | 379 

10. The Stock of trading companies goes 
to executors. 

11. Thedead's, or dead man's part; the 
wife's legal ſhare. 

12. The rule as to bonds bearing inte- 
reſt, their falling under the jus mariti, 

or jus relictæ. * | 

13. few heritable bonds may be made 
moveable, and return again to be he- 
ritable. 380 

14. Right of relief, tho? as to an heri- - 
table bond, ſimply moveable. 

15. The legitim; it cannot be prejudiced 
or affected by death-bed deeds. 


16. Forisfamiliation and collation; no 
collation to the widow, | $81 | 


17. Collation not due, if it is provide 

that the child ſhall be a bairn in the 
houſe. | 

18. How far proviſions to children naſci- 
furi liable to collation. 

19. No collation of lands; the only 
younger child, tho* renouncing the le- 
gitim,intitled to the whole executory. 382 

20. The effect of one or all the childrens 
renouncing their whole intereſt in the 
executory. 

21. A child that renounces, or his iſſue, 
has no claim to a ſhare of the execu- 
tory, if there are other children, or 
their iſſue; what if ſuch child die be- 

fore his parent, and leave iſſue, 

22, Collation takes. no place among 
grand- children. 383 

23. The renunciation of the legitim is 
derived from the canon law. 

24. Grand-children have no title to a 
ſhare of the legitim, even tho? their 

predeceaſed father got no portion na- 
tural. 

25. The legitim, or wife's ſhare in the 
executory, not affectable by revok- 
able deeds in liege pouſtie ; but may be 
excluded by a proviſion in one's con- 
tract of marriage. | 

26. Can one, by a gratuitous deed, ir- 
revokably-conveying all his effects in 
liege pouſtie, prejudice the legitim, or 
the wife's ſnare. 9. 

27. The legitim with us derived from the 

civil law, but differs much from the 
ſame as there ſettled; thoſe variations. 


Vol. III. 


Par. | POR 
28. The heir intitled to no ſhare of the 


executory, unleſs he collate the heri- 
1 5 3 385 

29. The widow claiming her legal ſhare 
not bound to collate gratuitous bonds 
or legacies, | 

39. The dead's part as to all unmarried 
people, the whole of their moveables; 

ut as to a man that has a wife, or 
children, or both, it varies accord- 
ingly, 

31. A wife may freely diſpoſe of her 
moveables by teſtament. | 

32. The wife's and childrens legal 
ſhares cannot be incroached upon, 

33. In what reſpect does the mother con- 
tribute to the legitim. 386 

4. What if the wife accept a proviſion 
in full of all her claims by the huſ- 
band's death. 

35. The period regarded as to the dead's 
part, wife's ſhare, and legitim. 

36. What debts affe& the executory; 
the caſe of the funeral charges of the 
wife. 

37. Whether does one's funeral expence 
affect the dead's part only, or come 
off the whole head of the executory, 

38. In the executors adjuſting amon 
themſelves, how far regard had to 
heritable debts due by the deceaſ- 
ed. 387 

39. Legacies and death. bed gratuities 
affect only the dead's part. | 

40. How far confirmation neceſſary, in 
order to the tranſmiſſion of the wiſe's 
ſhare, or of the legitim. 


o 


41. The dead's part the only proper 


ſubject of confirmation. 


42. The quots of teſtaments. 388 
43. Caution found at confirmation. The 


caſe of minors confirmed executors. 


StcTion II. Legacies. 


44. Legacies; the effec of ſubſtitutions 


in them, | 


45. A legacy either univerſal, ſpecial, 


or a ſum of money indefinitely, A 
legacy ſub mods. 


46 The peculiarities ina ſpecial legacy. 3 89 
47. Legacies become good by the lega- 


tee's outliving the teſtator. 

48. In a legacy of a horſe or cow in ge- 
neral, or ſuch legacy of a houſe, what 
due. | 


49. Legatum rei alienæ, a legacy of an he- 


ritable bond deemed ſuch. If the teſ- 
tator renders a moveable bond be- 
M mm queathed 
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queathed heritable, the legacy there- 
by revoked... __ 3 
50. Gratuitous bonds on death bed pre- 
ferable to legacies. 390 
51. The import of one's being named 
univerſal intromitter. 5 
52. The ſame thing legated to more per- 
ſons in ſolidum; how far the right of 
accreſſion takes place on 5 — of 
any of them, TEL 
53. Legacies revoked expreſsly, or ta- 
citly: ſometimes they are irrevocable, 
54. Other caſes, where legacies become 
void; particularly the legatary's pre- 
deceaſe, incapacity, lucrative acqui- 
ſition, repudiation, and defect of the 
condition. 391 


SecTton III. Obligations incum- 
bent on exEcutors, and privileges 
competent to them, | 


55- To what diligence is an executor 
liable. 8 

56. What is the executor liable to, in 
reſpect to ſpecial legacies, 392 

7. — far the executor anſwerable for 

intereſt of the ſubjects confirmed. 

58. In default of an executor nominate, 
who intitled to the office; what if 
one that is not neareſt of kin con- 
firm. | | 3005; 

59. The law of old, as to charges to 
confirm, now aboliſhed, 393 

60. If the neareſt of kin lie out, what 
remedy have his creditors by the ſta- 
tute 1695. 

61. Executors ad omiſſa, aut male appretiata. 

62. How far at preſent confirmation ad 
omiſſa, aut male — takes place. 

63. How far the values put on the goods 
in the inventary a charge againſt the 
executors. 394 

64. Muſt the executors make oath upon 
the inventary; how far liable for the 
contents of it. RE 

65. Creditors may confirm, one after an- 
other, the ſame ſubje&, or may be con- 
joined in one confirmation, 

66. How does a general diſponee con- 

firm. | 5 

67. The duty of executors in confirm- 
„ „ 395 

68. Licence to purſue, and diligence 
purſuant thereto; does it fall by the 
party's death, before confirmation. 

69. The effect of the proceeding, where 
a licence is the title. 

70, Of what uſe confirmation as to the 
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wife's ſhare and the legitim; what if - 
they die before it is expedited. 

71, Execution of the teſtament; what if 
the executors die before execution. 396 

72. The caſe of executors-creditors dy- 
K . executing the teſtament. 

73. The relief competent to the execu- - 
tor againſt the heir, 

74. The manner of executing teſtaments 
of old, and at preſent. 

75. If an executor-ſtranger nominate, - 
die before execution of the teſtament, 
is he intitled to the third of dead's 
part. 397 

76. By confirmation the executory. effects 
veſted in the executors. 

77. What if the ſubjects are in the hands 
of the executors, and others be inte- 
reſted in them. 

78. In a diſpoſition of moveables, the 
intruſter, and others intereſted, pre- 
ferable to the truſtee and his credi- 
tors; what if he or an executor is for- 
feired. __ 39 

79- The effect of a diſcharge granted by 

an executor, | 84 

80, The caſe of aſſignations made by ex-. 
een ; Ip ; 

81. The caſe of the act of ſederunt 
1672, as to the citation of executors 
confirmed within ſix months of the 
deceaſed's death, 

82. The act only concerns executors: 
creditors. The rule of preference of 
creditors, where an univerſal executor 
is confirmed. 

83. How a creditor in an annuity claſſed 
upon the executory. 399 

84. How far are executors intitled to the _ 
price of lands due by a minute of ſale. 

85. In the caſe of more executors, is ac- 
tion competent againſt any of them, 
without calling the whole. 

86. How far can executors ſafely pay 
without ſentence. 7585 

87. Common debts paid without ſen- 


tence altogether diſallowed. 400 


88. The method of old for exonering 
executors; how do they proceed at 
preſent in order to it. 

89. Ranking of creditors on the execu- 
tory. 2925 Wy 

90. An executor, in ſuits againſt him, 
ought not to omit any obvious de- 
fence, | | 

91. Payment of legacies on lawful ſen- 
tences ſecures the executor, 401 

92. Debtors to perſons deceaſed bound 
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to pay to the executor without ſen- 
tence; what if a creditor of the de- 
ceaſed's inſtruct his debt only by the 
executor's oath.  -- | 

93. An executor: preferable for all the 
debts owing to himfelf by the deceaſ- 
ed, or wherein he was bound caution- 
er for him, or which he takes courſe 
with before confirmation. 


Section IV, Queſtions incident to 
executory. 


94. A diſpoſition of lands, for ſecurity 
of all ſums due, or to be due to the dil- 
ponee, renders not ſubſequent debts, 
in form of moveable bonds, heritable. 402 

95. Bonds ſecluding executors fall to ex- 
ecutors of the aſſignee, when aſſigned 
without any ſecluding clauſe, unleſs 
they are ſo aſſigned to the heir him- 
ſelf. 

96. If there was an obligement, by the 
anceſtor, to ſell lands, is the price due 
to the executors. 

97. Relief competent between the heir 
and executors z the caſe of a perſonal 
annuity: | 

98. The caſe of relief, where the de- 
ceaſed had burthened both his heritage 
and moveables with his debts, 403 

99- The executor's action, for moveable 
debts due to himſelf, how far good a- 
gainſt the heir. 

100. Relief of moveable debts compe- 
tent to the heir; and againſt him, as to 
heritable debts, tho? he be not one of 
the neareſt of kin. 

101, The procedure againſt the execu- 
tors of a defender dying during a de- 
pendence. 

102, Executots' preſently conveenable, 
but may relieve themſelves, by aſſign- 
ing the inventary to the 3 

102. The neareſt of kin preferable in the 
office of executory to creditors, or a 
general diſponee. 404 

104. The reli& preferable in the office 
to creditors, but they to legataries. 

105. An univerſal legatary vratdrable to 
particular legatees in the confirma- 
tions 

106. How far executors intitled to ex 
pences of diligence. 

107. Executors liable to diligence for 
the contents of the inventary, but not 
for things omitted. e 

108. To what diligence are executors 
bound; they cannot traffick with the 


effecte. 405 6 
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109, If one of the neareſt of kin, or a 
creditor, is confirming, the reſt e- 

qually intereſted may be conjoined. 

110. The heir claiming a ſhare of the 
executory, mult collate the heritage. 

111. An heir-pottioner, getting part of 
the eſtate by ſettlement, generally not 
bound to collate it; | 

112. Not is any of the younger children 
bound to collate lands, 406 

113. The caſe of an heir confirming, 

or his relief of moveable debts; and 
of a cautioner for his relief before 
payment. 

114. What if one is erroneouſly confirm- 

ed as neareſt of kin, when there is a 
nearer. 

115. Sometimes an executor cannot ſafe- 
ly pay, even on ſentence, extraneous 
creditors. 

116. Titles made up in foreign parts, 
conform to their law, not good here. 

117. Who the competent commiſſar for 
confirming one's teſtament. 

118. The procedure by the commiſſars 
of old, and the rule now by the act 
1690. 07 

119. The neareſt of kin, obtaining bol. 
leſion of the goods of perſons deceaſ- 
ed, need not confirm, but may be 
ſubjected as vicious intromitters, if 
they do not. 

120. The next of kin may, without 
confirming, take payment, or tranſact 
with debtors; the conſequence of it. 


OBSERVATIONS on the law of 
England. 


. A teſtament; if no executor is nam 
ed in it, an adminiſtration granted with 
the will annexed. 408 

2. It is either a teſtament in writing, or 
nuncupative; if wrote by the teſtator, 
it is good without ſubſcribing; it needs 
not be ſealed. 

3. A codicil, every will where an exe ' 
cutor is not named; one may leave 
divers codicils, but only one teſta- 
ment; the new publication of the firſt 
teſtament revives it, and voids the ſe- 
cond. 

4. How a will in writing repealed by 
word, 409 

5. A nuncupative will; the ſolemnities 
requiſite to it; no lands can paſs by 
ſuch will. 

6. Soldiers, in actual ſervice, not liable 
to the ordinary ſolemnities in makin 


wills. 7. Whe 
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7. Who capable to make a teſtament; a | 25. The power and duty of overſeers 
married woman cannot, without het named ina will, | | 
husband's licence. 26, The probate of a will not ſubje& to ; 
8. An executor ; who capable of the of- the cognizance of the temporal courts. . 
fice; the wife cannot officiate with - 27. In legacies the aſſent of the executor z 
out the husband's conſent; the caſe | requiſite, but not in a deviſe of lands; þ 
of a pupil named executor, All the ex- legacies become effectual regularly by 4 
ecutors conſidered as one executor. the teſtator's death. 415 1 
9. How far an executor charged with 28, Legacies ought only to be paid after * 
the fraud or negligence of his compa- debts; intereſt due on them from de- 3 
. 410 mand, year and day after the teſta - 8 
10. An executor regularly intitled to the tor's death. | 5 
whole reſidue of the effects. 29. Where legacies recoverable. What 5 
11. One may accept or refuſe an exe- ſecurity has the executor in the event N 
cutorſhip, but if he once do either, he of debts appearing. 5 
cannot afterwards retract; whence is 30. What if a legacy be given to one, : 
acceptance inferred, and afterwards to another, in the ſame 5 
12. One may freely, by the common will. When do legacies lapſe by the 7 
law, liſpoſe of all is goods and chat- legatee's predeceaſe. +: 
tels, by teſtament, without regard to | 31. A ſpecific legacy; it ſuffers no 2. « 
his wife or children, batement with the other legacies, 2 
13. By the cuſtom of York, and other | 32. The executor may inſiſt to cauſe le- 5 
places, one could only diſpoſe of the gatees find ſecurity to refound, in caſe p 
dead's part; the quota of it the ſame, of debts emerging. The remedy of 4 
as by the law of Scotland, 411 creditors where the aſſets are exhauſt- 5 
14. The cuſtom of London, as to the ed by payment of legacies. 416 3 
widow's cuſtomary ſhare and the ot- | 33. If legacies are paid without ſuch ſe. c 
phanage · part. curity, the executors relieved in e- s 
15. This cuſtom aboliſhed by ſtatute, as quity. 3 
to the denial of a power of diſpoſal of | 24. A reſiduary legatee; he is intitled 7 
one's whole perſonal eſtate. to adminiſtrate with the will annexed, : 
16. The child may bring into hotch-pot if the executors renounce. 5 
what he receives on his marriage, and 35. How far executors compellable to ; 
draw his full orphanage-ſhare. 412 | plead the ſtatute of limitation, 5 
17. If a woman, upon her marriage, ac. 36. A legacy to an infant or feme. covert, 2 
cepts of a ſettlement from her huſ- | to whom payable; from what time do : 
band, ſhe regularly has no claim to a legacies bear intereſt. 
cuſtomary ſhare. 37. Deviſe properly a bequeſt of lands; 
18. The intereſt of executors; they have this was not allowed at common law, 
right to mortgages. but introduced by ſtature; the requi- 
19. Corns and induſtrial fruits belong to ſites to deviſes; perſons diſabled to 
the executors; but natural fruits and make them. 417 
roots, as likewiſe fiſh in a pond, or | 38. Deviſes of lands more favourably 
pigeons in a pigeon-houſe, belong to interpreted than deeds; inſtances of 
the heir. this, 
20. The duty of executors; they muſt 39. By a deviſe of lands, the freehold im- 
make an inventary, &c. 413 | mediately in the deviſee's perſon, on 
21. An executor regularly not bound ro | the teſtator's death. _ 418 
find ſecurity for the contents of the 40. Tho? a man deviſe lands to one, and 
inventary; but on occaſion is ſubject- his heirs; yet, if the deviſee die be- 
ed to it. = fore the teſtator, it is void, The caſe 
22. The order in payment of debts: an of a joint deviſe to two, 
executor may prefer himſelf to thole | 41. Deviſes in prejudice of creditors, by 
of equal degree. ſpecialties, void; how do ſuch. cre- 
23. The goods of the deceaſed only af- x as bring their actions. 
fectable by his debts. 414 | 42. The difference between a legacy pay- 
24. Executors defendants pay coſts, or able at a certain age, and 3 
are ſubjected thereto; but when plain- | incaſe of attaining ſuch age, 


riffs they never pay coſts. 43. Is 
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43- Is the ademption of a ſpecific lega- 
cy of a bond inferred from the teſta- - 
tor's receiving payment of it. 

If a debtor bequeath a ſum of money 
to his creditor, does it go in payment 
of the debt. 

45. A deviſe to the uſe of the teſtator's 
next of kin goes according to the ſta- 
tute of diſtribution. In this ſtature 
the degrees of propinquity computed 
according to the civil law. 419 

46, If proviſions are made to children by 
will, according to the cuſtom of Lon- 
don, they will be preſumed out of 
the dead man's part ; what if a bequeſt 
is made to the wife, 

47. In caſe of one dying inteſtate, admi- 
niſtration granted. | 

48. An adminiſtrator accountable for the 
whole effects; but, if creditor, may pay 
himſelf firſt, in preference to thoſe of 
equal degree. 420 

49. What if adminiſtration is granted, 
and afterwards a will appears, and is 
proved. 

50. What if an executor, after probate 
of the will, or an adminiſtrator die 
before the goods are adminiſtred. 


| 


LE 


Vitious intromiſſion. 


The paſſive title of vitious intromiſſi- 
on introduced to prevent embezzle- 
ment of the goods; who liable to it. 
Poſſeſſion cufodie cauſa will not infer 
it. 421 
Intromiſſion by warrant of a judge, 
tho* without confirming, ſecures a- 
gainſt it, | 
4. The act of ſederunt 1692, touching the 
ſealing up of the writings of dying per- 
ſons, * not concern this paſſive title. 
5. A general diſpoſition to the effects is a 
ood defence againſt this paſſive title. 422 
he effect of intromiſſion in a foreign 
country. 
7. Confirmation before citation, or even 
after, if the citation is premature, viz. 
within year and day after the anceſtor's 
death, ſaves againſt it. 


2. 


Jo 


6, 


8. How far an executor confirmed ſaves | 


againſt this 
9. The deceaſed's dying regiſtred at the 
horn, ſaves againſt it, if his eſcheat was 
gifted and declared, or was granted 
to the intromitter. 423 


10. How far the executor nominate, con- 
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firming aſter intention of the purſu- 
er's action, is ſafe. | | 

11. One of more intromitters, ſubjected 
in ſolidum, hath relief againſt the reſt; if 
decreed ſimply, only liable conjunctly. 

12. Vitious intromitters have relief a- 
gainſt the heir as to heritable debts. 

13. Has the heir relief againſt intromit- 
ters for moveable debts, 424 

14. What the caſe of ſuper-intromiſſion 
of old, and by our preſent uſage, as 
to this paſſive title. 

15. Notwithſtanding the ſtatute prohi- 
biting charges to confirm, the paſſive 
title takes place, if the intromitters o- 
mit it, 

16. How far this paſſive title competent 
to cteditors in heritable debts. 

17. A husband's continuing to poſleſs 
and diſpoſe of his moveables, not ſub- 
je& as vitious intromitter to his wife's 
creditors. _— 

18. Acquirers from vitious intromitters 
not liable, and, in ſome caſes, not even 
in valorem. 

19. This paſſive title not available to the 
wife as to her ſhare, nor to the chil- 
dren as to their legitim, nor to lega- 
taries. 

20. Intromitters with heirſhip-moveable 
liable as vitious intromitters; ſuch 
may be confirmed by creditors. 

21. This paſſive title not proponable 
by exception againſt a creditor; but 
his debt may be declared extin& on 
that head. a 426 

22. It does not paſs againſt the intromit- 
ter's repreſentatives, unleſs litiſcon- 
teſted with the deceaſed, in reſpect it 
is penal. 


OrstRvaTiIoNSs on the law of 
England. 


1. Vitious intromitters termed, in the law 
of England, Executors de ſon tort, i. e. 
of their own wrong. 

. If there is an executor who proves 
the will, another perſon cannot regu- 
larly be executor of his own wrong; 
bur ſometimes he may. | 

All lawful acts done by ſuch execu- 

tor ſubſiſt; but he cannot retain for 

debts due to himſelf. 427 

An executor de ſon tort may plead ple- 

ne adminiſtravit, after all the effects are 

exhauſted. . * 

5, If ſuch executor deny that he did in- 

termeddle, and it be found againſt 
"MAR him, 
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him, he is ſubje&ed to the whole debt 
ſued for. 


T 1 T. X. 


The alterations in feudal holdings, 
and juriſdictions in Scotland, by 
the two late ſtatutes of the 20 
of his preſent majeſty. 


1. The alterations in our law, by the two 
ſtatutes of the 2oth of his preſent ma- 
jeſty, treated of here at latge, 

2. The original of feudal holdings for 
militat Wiles: the extent of a 
knight's fee. 

3. The origin of the caſualities of re- 
cognition, ward, and marriage theſe, 
with us, proceeded from the free of- 
fer of the 1 to the ſovereign, 
for increaſe of the revenue. 428 

4. Tenure by Knight. ſervice long ſince 

aboliſhed in England ; arid now tak- 
en away with us; as alſo the caſuali- 

of marriage, and prohibitory clauſ- 
es in other holdings, by the late act. 

5. Lands that were holden ward of the 
crown converted to blench-holdings ; 
and the non-entry duties only one per 
cent. of the valued rent. | 

6. Lands holden ward of ſubjects, ſim- 
ple or taxt, converted to feu-holdings; 
the caſualities to be valued by the 
court of ſeſſion; and, in lieu thereof, 
an annual feu-duty made payable. 
The caſe of liferenters. 429 

7. The value of the caſualities of ward, 
and marriage in ſimple ward, declar- 
ed to be an yearly feu- duty of two 
per cent. of the conſtant rent. | 

8. The rule in taxt-ward. 

9. Whether the lands holden of the prin- 
cipality conſidered as holding of the 
crown or a ſubject, as to queſtions up- 
on-this ſtatute. "= 00 

10. The infeftments of ward-lands to 
ſtand good to the parties. No ward- 
tenures to be granted thereafter, 

11, This is a moſt gracious and — 
ous royal conceſſion. Why former 

meaſures for converting ward-holdings 
of the crown into feu or blench-ho}d- 
ings proved ineffectual. . 


12. Superiors bound to receive heirs 


and ſingular ſucceſſors by diſpoſition, 
containing procuratory of reſignation. 

13. What 1 (6h ſuperior refuſes to obey 
{uch charge. 
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14. The great benefit of this new regu- 
lation. 432 

15. Is a ſuperior bound to receive a-cor- 

ration. 

19. The fees and caſualities due to ſu- 
periors, by heirs or diſponees, for an 
entry. 

20, If the heir of the ſuperior is not en- 
tred, he muſt be proceeded againſt as 
formerly, before the late act. 433 


| 21. Single and liferent-eſcheats taken a- 


way in civil caſes, but not In criminal; 
adviſeable that it fell on denunciati- 
ons for non: performance of facts or 
deeds. 

22, Heirs in ſtri& entails, allowed to ſell 
to the king part of the lands, for the 
ſervice of the public. 

23. Heirs of tailie may ſell ſuperiorities, 
in order that the vaſſals may hold 
their lands of the crown. 

24: Vaſſals free from attendance at their 
ſuperiors courts, unleſs ſpecially ſum- 
moned: the Michaelmas head court 
of the free holders excepted. 434 

25. Tenants liable to no other ſervices, 
but thoſe ſpecially mentioned in writ- 
ing, mill- ſervices excepted, 

26. By taking away ward-holdings, baſe 
tenures may be much increaſed, to 
the great inconveniency of the ſub- 
jets, This may be prevented, by 
renewing our old law; 435 

27. The juſtice of the act aboliſhing the 
higher heritable juriſdictions in Scot- 
land; this no breach of the article of 
the union, reſerving the ſame as rights 
of property. 

28, All heritable juſliciaries, regalities, 
bailliaries, conſtabularies, (other than 
the office of high conſtable) and all 
heritable ſheriffſhips and ſtewartries 
in Scotland aboliſhed, or reſumed to 
the crown. 

29. To what courts do the powers and 
authorities that belonged to theſe ju- 
riſdiftions accrue. | 

30. Heritable juriſdictions and ſtewartries 
reſumed to the crown; how to be 
granted thereafter. 436 

31. A ſuitable recompence enacted to be 
given to the owners of the juriſdictions 
aboliſhed: how the ſame to be valu- 
ed, and the price made effectual. 

32. Where ſuch juriſdiction is contained 

in a ſtrict entail, the price muſt be ap- 

plied in paying the debts aſſecting the 
| eltate, 
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eſtate, or in purchaſing lands in terms 
of the tailie. 


33. The juriſdictions valued, and the va- 


lues received by the owners. 437 


34. The records of decrees and proceed- 
ings relative to any civil or criminal 
cauſes, in any of the courts aboliſhed, 
to be tranſmitted to the ſheriff or 
ſte wart · courts. 

35. The regiſter of hornings, inhibitions 
and interdictions, kept in any of the 
abrogated juriſdictions, to be tranſmit- 
ted to the general regiſter. No need 
in time coming to execute letters at 
the head · burgh of a regality or builli 


ary. 

36. The great conveniency to thoſe liv- 
ing within regalities, &c. by abolifh- 
ing the ſame, whereby they ate deli- 
vered from many hardſhips: 

37. The juriſdiction of barons in capital 
crimes taken away, and in other cri- 


minal caſes very much limited. 438 


38. The juriſdiction of all hericors limited, 

in civil cauſes, to thoſe not exceeding 
40 ſhillings, unleſs for the rents, du- 
ties or ſervices; nor can it be extend- 
ed by prorogation or conſent of par- 
tles. 


39. Are removings ſtill competent be- 


fore baron-courts. 439 


40. The priſon-houſe of an heritor to be 
viſited by the ſheriff, and to be enter- 
ed in his clerk's books. The cale of 
commitment in order to trial. 

41. The heritors, by this a&, no farther 
liable for the eſcape of priſoners than 
before. | 

42. Fairs and markets belonging to ba- 
rons ſecured by this at; the nature 
of the juriſdiftion therein exerciſed: 

43. The juriſdiction over coaliers and 
ſalters, not extended, by this act, to 


workers in mines of other ſorts. 440 


44. Baron-baillies muſt take the oaths to 
the government, each on pain of for- 
1 * 10 pounds. 

45. Perſons that were poſſeſſed lawfully 
of any abrogated juriſdiction, retain 

ſuch lower juriſdiction as they would 
have had, if ſuch abrogated juriſdicti- 
on- had not exiſted; does this ſave to 
them the privileges of barony, impli- 
ed in that of regality. 

46. No new charters, or grants of lands, 


can be given to any perſon, with high- 
erjuriſi&tion than that preſcribed of 
this ſtatute, 


441 
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47. How far old baronies can be tranſ- 
mitted, with a clauſe-of novo'tamus; or 
new ones be erected with the reſerved 
privileges. 

48. The juriſdiction of royal borows 
within or without the royalty ſaved, 

| N as to re-pledging;: 

49. As likewiſe the jurildidtion of burghs 

| of regality and barony is ſaved; what 
1s the caſe of ſuch as depended upon 
the lords of regality and barony. The 
goods diſtrained may be apptiſed at 
the next borow. | 

50. Sheriff. deputes, they muſt be advo- 
cates of three yeats ſtanding; may hold 
courts in time of vacation of the ſeſſi- 
on; mult reſide four months in the 
year in their counties; are diſabled to 
concern themſelves in cauſes within 
the ſame; | 

51. Appeals, from ſentences of inferi 
judges, competent to the circuit- 
courts in criminal cauſes; except ſuch 
as infer life or diſmembtation; and in 
civil caſes, not exceeding 12 J. Stet- 
ling. Circuits to be holden twice in 


52. Appeals in criminal caſes to the cir- 
cuit-courts are moſt convenient. As 
to civil caſes, the trial for 10 years, 
to which that regulation is limited, 
will diſcover how fat they are expe- 
dient, 

53. The court of juſticiary may appoint 
informations upon the relevancy, or 


as they ſee caule; the expediency of 
this & agg; 

54. No ſhare of the fines goes to the 

| fheriffor ſtewart-depute; and ſentence- 
money entirely diſcharged, in place of 
theſe perquiſites, ſalaries appointed to 
them. 

55. All practiſers in the law, before the 
court of ſeſſion, juſticiary, ſheriff, ot 
ſtewart, or circuit-courts, bound to 
qualify to the government, 

56. Lands diſunited in erections into he- 
ritable juriſdictions, ſubjected to the 
ſheriff or ſte wart. eourts where they 
locally lie; but in other reſpe&s con- 
tinue as before. 

57. The ſtatute taking away ward-tenure, 
a moſt beneficial law ; and the other, 
viz. that touching heritable juriſdicti- 
ons, likewiſe a wholſome act. 
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442 


the year, and may by one judge. 443 


not, or in any other part of the trial, 
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BOOK IV. 
ACTIONS. 


1. Not foreign to the preſent tregtiſe to 
diſcourſe of the parliament, which 


mult be done in the firſt place; 447 


TIT. I. 
The high court of parliament. 
1. The parliament. | 


SzcTrion I. The conſtitution of the 


parliament of Scotland, 
2. The parliament of Scotland conſiſt- 
ed of three eſtates. 448 


3. The variation between the conſtituti- 
on of the parliament of Scotland and 
that of England, 

4. The parliament of Scotland conſiſt- 
ed of three diſtin& eſtates, ſitting in 
one houſe; what if any of them diſ- 
ſented, 

5. Upon the revolution, the eſtate of ba- 
rons inſtalled in the room of the ſpiri- 
tual eſtate, 


6. When the ſpiritual eſtate was reſtored, 


the Scots parliament conſiſted, in ef- 
fe, of four eſtates: 449 

7. The convention of eſtates. 

8. Antiently, perſons intitled to fit in 
| 917 wa why only in reſpe& of their 

reeholds. 

9. How ſmall barons diſpenſed with, as 
to attendance in parliament. 

10. The king, of old; in uſe to ennoble 
freeholders in parliament. 

11. On what title Ren ſend 


commiſſioners to parliament. 450 | 


12. The antient manner of publiſhing 
our acts of parliament : the care tak- 
en in printing them. 

13. The chancellor preſided in our par- 

liaments; the other buſineſs of his of- 


fice. 451 


SecTIOon II. The union of the two 
kingdoms, | 
14. The union of the two kingdoms int 
one. | 
I5. An union of the two kingdoms of 
old judged impracticable, without the 
conſent of all the members of each 


2— and without an union of 
aws. 


- 
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16. That opinion refuted from reaſon 
and experience, and the example of 
other ſtates, 452 

17. The reaſoning of Sir Francis Bacon 
for an incorporating union, without 
neceſſity of an union of laws, 

18. The general nature of the union. 453 

19, Our courts of juſtice ſaved by the 
union, except the privy council and 
exchequer ; the firſt taken away, and 
the other a-new erected after the mo- 


del of the court of exchequer in Eng- 
land. 


Section III. The repreſentatives 
for Scotland, in the parliament of 
Great-Britain; and their election. 


20. The number of repreſentatives from 
Scotland in both houſes of parliament. 
21. The election of the 16 peers for Scot- 
land. The precedency of the Scotch 
ers. 
2 © Ih election of the members " 
counties and borows in Scotland. 


'23. Minors and papiſts incapable to 


vote. 455 
24. The qualifications of electors, by 


the Scotch acts. 

25. a all electors capable to be elect. 
ed. 

26. The variations as to the qualificati- 
ons by the Britiſh ſtatutes, 456 

27. The conſtitution of the court of elec- 
tors, and procedure in the election. 

28. The penalties of undue practices in 
he election, and return of the mem- 

er. 

29. How one is to be put in the roll of 
eleQors, or expunged out of it, The 
redreſs in caſe of injuſtice, 457 

30. The manner of election of deacons, 
magiſtrates, and town- council of bo- 
rows. 

31. How undue elections in borows are 
redreſſed. 458 

32. The election of commiſſioners or de- 
legates from borows, for chuſing the 
member for a diſtri of borows, and 

the election of ſuch burgeſs. | 

33. The electors of commiſſioners liable 
to take the oath againſt bribery. 

34. Action for the penalties limited to 
one year, | ” 459 

35. Divers queſtions, touching the elec- 
tion of members for ſhires, reſolved. 
The perſons unduly ſtanding upon the 
roll, not objected to in due time, muſt 

, con- 
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continue for life; but their heirs ma 
be rejected, unleſs their titles be wood. 
36. If the feu-duty is the ſame with the 
old extent, not good to qualify one a 
voter. 8 
37. A 40 ſhilling land of old extent muſt 
be 4 by a retour preceeding the 
1 6t September 1681, and charters 
not admitted as evidence; no diviſion 
of it ſince that time ſuſtained to qua- 
lify thoſe having right to ſhares of it, 
38. How the want of the extent in the 
retours ſupplied at preſent. 460 
39. Are royal borows, or burghs of re- 
ality, holding lands, ſufficient to qua- 
155 private perſons, intitled to vote 
in the election of a member for the 
ſhire. 
40. A filhing counted in the valuation. 
A fictitious title rejected. 461 
41. No judge of the court of ſeſſion, ju- 
ſticiary, or exchequer, capable of be- 
ing elected; others incapable. Are 
. eldeſt ſons of our peers, perſons hav- 
ing penſions for a certain number of 
years, or ſheriff-deputes, capable to ſit 
as members of the —— of commons. 
42. Regulations in England as to thoſe 
capable to elect, or to be elected mem- 
bers of parliament. 462 


SECTION IV. Power of parliament; 
the king's prerogative; the two 
houſes; and privilege of parliament. 


43. The nature and power of the patli- 
ament ; it continues for ſix months at- 
ter the demĩſe of the king, unleſs ſoon- 
er diſſolved by the ſucceſſor. 

44. The king in parliament abſolute, 

45. How far acts of the Britiſh parlia- 

ment affect Ireland; the laſt reſott as 
to decrees in Ireland. 

46. The effect of the king's proclamati- 
ons. 463 

47. The king has two capacities, a natu- 
ral and politic; in this laſt he is ſaid 
never to die. 

48. The houſe of peers an illuſtrious 
court, in the laſt reſort; in what capaci- 

ty do the biſhops ſit there; no repreſen- 
tatives from the clergy, either of Scot- 
land or England, in the parliament. 

49. The aula regis, or the king's court, 
in William the conqueror's time, the 
origin of parliaments. 

50. The houſe of commons eſtabliſhed 
by king Henry III. as a balance to 
Vol. III. 
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the peerage, after his defeating the 
barons. 

51. The power of judicature lodged fole- 
ly in the houſe of lords, as coming in 
place of the antient aula regis. 464 

52. Why the peers may vote by proxy; 
but the commons cannot ſo vote. 

53. The trial of peers by their peers ; 
how far this privilege competent to 
the lords ſpiritual. Impeachments by 
the houſe of commons. 

54. The origin of the office of lord high 
ſteward; none but a peer capable of 
It. 

. The procedure upon impeachments 

1 the lords. at 465 

56. Grant of lands per ſervitium baronie. 

7. Appeals againſt peers are not com- 
petent before the houſe of peers, 

8. What if a peer is ſummoned before 
the king's bench. When may he an- 
{wer upon his honour, or muſt give 
his oath. 

59. How liberty procured to ſue a mem- 
ber of parliament. | 
60. Are the biſhops intitled to trial by 

peers. | 

61- Appeals competent directly from our 
courts to the houſe of peers; the 
courts in Weſtminſter-hall cannot in- 
termeddle in the judgments given in 
our courts ; in what time mult an ap- 
peal be brought. The effect of an 

appeal. 

62. The king's prerogative as to paſſin 
of liws, 88 and Kolving 
parliaments ; they cannot continue be- 
yond ſeven years. The effect of a pro- 
rogation, or adjournment of parlia- 


ment. 466 


63. The privilege of the lords of parlia- 


ment as to the liberty of their perſons. 
The privilege of all members of par- 
liament during its ſitting. The time 
of limitation of actions does not run, 
nor are they ſubje& to diſcontinuance, 
during the privilege, = 

64. E what caſe the privilege not plead- 
able. 

65. The conſequence of breach of pri- 
vilege. 


57 


| 66. As the king's aſſent gives the force 


of laws to the acts of the two houles, 
ſo he is the fountain of juriſdiction; 
how this underſtood as to heritable 
juriſdictions, 


O oo 
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TI T. II. 
Juriſdiction. Judges. 
1. The — 


riſdiction, a 
general hint of the method. 


and expediency of ju- 
courts of judicature. A 
468 


StcTrion I. The origin and nature 
of juriſdiction: and its ſeveral kinds. 


2. Nl what; it proceeds from 
the king. | Ee 
3. The king of old exerciſed jutiſdiction 
in perſon, both in civil and criminal 
cauſes ; but the matter was other wiſe 
ſettled thereafter. 
Probably the kings of England, in an. 
tient times, judged in perſon in civil 
caſes, but not in ctiminal; by imme- 
morial uſage, the whole judicial power 
was delegated to the judges of theit 
ſeveral courts; 469 
5. Juriſdiction diſtinguiſhed into volun- 
tary, contentious, and coercive; the 
nature of theſe reſpectively. 
6. It is either civil, ctiminal, or mixt. 
7. Judges veſted only with a civil juril- 
iction, have power to puttiſh for con- 
tempt of the coutt. 470 
8. Juriſdiction is either ordinary, dele- 
gated, or prorogated: the two firſt 
exemplified from the canon law. 
9. The judges ordinary, who, of old. 
10. Courts by delegation. 471 
11. Who underſtood judges ordinary at 
preſent. 3 
12. In delegation, eithet the whole power 
committed to another, or only part of 
it. May judges create deputes or ſub- 
ſtitutes. 
13. The macers of the court of ſeſſion 
ſometimes act by a delegated power; 472 
14. As likewiſe do meſſengers. 
15. Women muſt exereiſe juriſdiction 
by their batlies. | 
16. Prorogation of juriſdiqtion: this ei- 
ther with reſpe& to the defender's 
rſon, or to the cauſe; no proroga- 
tion allowed as to cauſes before ba- 
ron courts, beyond the value in the 
act, 20 Geo. II. The penalty of re- 
giſtring in an incompetent inferior 
court. 
17. The import of the maxim, Primus 
altus judicii eſt judicis approbatorius. 47 
18. tha far r an in 1693, 5 2 
making further regulations of judica- 
' tories, took effect. Decrees before in- 
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competent judges void. How judges | 
uniſhable; who aſſume juriſdiction 
in caniſes to which they are not com- 
tent. e 

19. Juriſdiction, either heritable, for life, 
during pleaſure, or for a limited time. 
Heritable juriſdiction may be termed 
Feudal, or Patrimonial. There is in- 
herent in all feudal holdings a power 
to hold courts for rents. That for 
hy prey ne 4 communicable. 

he higher heritable juriſdictions a- 
boliſhed. 

20+ Heritable juriſdiction, how acquired, 
or loſt, by preſeription. 474 

21. Juriſdiction for life. 

22. Sheriffs and juſtices of peace veſted 
with 1 during pleaſure; and 
magiſtrates of borows for a limited 
time, 

23- Juriſdiction diſtinguiſhed into ſu- 

reme, ſuperior, and inferior; the par- 
iament, the only ſupreme court, The 

— courts. 75 

24- The high court of admiralty, an 
commiſſars of Edinburgh, of a middle 
nature. 

25. The general aſſembly a ſuperior 
court. 

26. Inferior juriſdictions. 

27. Juriſdiction is either cumulative, in 
which prevention takes place, or pri- 
vative. Inſtances of the cumulative; 
the ſuperior has a cumulative juriſ- 
diction with his vaſlal; in this ſenſe 
the king ſtill has it, notwithſtanding 
the repeal of the act 1681. 

28. Privative juriſdiction; what courts 
veſted with it. The caſe of ſtatutes 
appointing cauſes to be tried by a par- 
ticular court. 476 


SecT10n II. Competency of juriſ- 
diction. The means of executing it. 
29. The competency of juriſdiction, in 
contracts and crimes, is founded in the 
defender's reſidence. Perſons reſiding 
abroad, how ſubjected, in order to 
reach their effects here. How far the 
place of the contract is regarded. 477 
30. The competency in criminal juriſ- 
diction, how founded. | 
31. Juriſdiction founded, in ſome caſes, 
by the fituation of the thing in queſti- 
on; or in order to fix the ſtate of per- 
{ons here, in reſpect to others abroad. 
32. Execution in criminal caſes, called 
Imperium merum, and in civil, Mixtum, 
incident 
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ineident toJuriſdiftioh: Execution by 
| hortiitig where competent, and when 
neceſſary. Arreſtriient by one inferior 
judge may be made effectual by ano- 
— Judge. ; 478 
33. The import of the maxim, Par in 


Ser to, III. Courts. fadges. 


34. Acourt, whence fo called; the con- 
ſtituent members, the judges, RED 
or their lawiers, and clerks. Courts 
are ſerved by one or more judges; in- 
ſtances of both. 

35. The qualifications of judges, and 
their office; they are bound to judge 
ſecundum allegata et probata; what if the 
proof is contraty to what they know 
to be true. How far may they ſupply 
what is omitted by the pleaders. 479 

36. There is no caſus pro amico. 

37. A Judge may be declined, 1. On 
account of capital enmity; 2. Si fovet 

lem cauſam. 3. If he has an in- 

tereſt in the cauſe, The fines and ſen- 

rence-money not deemed ſuch; both 
are now taken away. 480 

38. How far near dds a ground of 
declinature; what if the judge is e- 
qually related to both parties. 

39+ The puniſhment of judges giving 
unjuſt ſentences, or receiving bribes. 

40. What if a judge, thro' imprudence, 
give wrong judgment ; ot wilfully de- 
lay juſtice. _ 481 

41. The penalty of groundleſs com- 
plaints againſt judges; or of invading 
or killing them in the exerciſe of their 
office; or injuring others while the 
judges fir, | 

42. 'The puniſhment of killing or injur- 


ing any of the lords of ſeſſion or juſti- | 


Clary. 


OBSERVATIONS on the law of 
England. 


1. The caſe of a judge having an inte- 
reſt in the cauſe; or of his taking 
bribes, | 482 

2. Judges muſt do right, notwithſtand- 
ing any command from the king: if 
they deny right, are anſwerable to the 
king, in body, lands, and goods. 

3. The penalties of committing offences 
in the courts of Weſtminſter-hall, while 
the Judges are ſitting. 

4- All offices of juſtice were of old for 

life. The judges in Weſtminſter-hall 
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hold their offices for life; the caſe of 
reflections upon them. 3 

5. What if an officer acts contrary to 
the nature and duty of his office; how 
muſt he be diveſted. | 

6. Offices of inheritance imply a power 
of my. by a deputy, bur 1 
offices do not. The principal is an- 
ſwerable for the actings of his deputy. 

7. Judges are puniſhable for wilful breach- 
es of their duty at common law; and 
bribery in them was adjudged treaſon 
of old. 483 

8, Courts are either of record or not: 
the firſt are either ſupreme, viz. the 
houſe of lords; ſuperior, as the courts 
in Weſtminſter-hall, Cc. or inferior, 
as courts leet and the ſheriffs torn. 

9. Coutts not of record; they cannot 
impoſe a fine, or award a Capias. 

ro. Every court of record may impoſe 
a fine upon offenders. They have 

wer to protect parties and witneſſes. 

11. The court of the high juſticiar divid- 
ed into the four courts of Weſtmin- 
ſter-hall. The court of king's bench; 
its juriſdiction. | 

12. The court of common pleas has ju- 
riſdiction in pleas merely civil; it is 
the Jock and key of the common law. 

13. All courts of record are ſecured from 

roſecutions, on account of any error 
in their judgment, as to any thing done 
by them openly as judges. 484 


TIT. II. 


Advocates. Proctors. 

t. Advocates and proctors, neceſſary 
members of court. 

2. A lawict applicable tojudges, clerks, 
and profeſſors of the law; butordinar- 
ly underſtood of advocates. 

3. How far people may, or ought to 
plead their own cauſes. 

4. How far advocates intitled to hono- 
raries, 48 

5. The cuſtom of old, and by later con- 
ſtitutions among the Romans, as to 
the admiſſion of” advocates; who ex- 
cluded from the office. 

6. The caſe of old, as to advocates with 
us; the manner of admitting them at 
preſent, | 

7. Advocates may plead before all 
courts. | 486 


| 8. The faculty of adyocates, their or- 


dinary 


- 


130 A TABLE OF THE CONTENTS. Boox IV. 


Par, 

| 2 and extraordinary meetings: 
the Dean preſides in them. 

9. The quali fications and duty of an ad- 
vocate. 

10, The office of an advocate honour- 
able; the benches of the ſuperior 
courts ſupplied from them, and ſhe- 
riffships i eways, a new regulation 
upon that account. 487 

11. The oath of calumny, when given 
of old, and by the preſent uſage. 

12, The advocate's duty, on his bein 

. conſulted, and in conducting himſelf 
thereafter. The oath of calumny con- 
cerns matters of fact only. He ought 
not to delay cauſes. | 

13. An advocate bound to deſert a cauſe, 
when he finds it calumnious; or when 
a ſuperveening relation to the contra- 
ry party obliges him to itz but cannot 
engage on the other ſide. 488 

14. Advocates ought not to be addicted 
to gain; are intitled to their fees. In 
what caſe ought fees to be returned, 
when the ſeryice is not performed, 

15. The caſe of advocates enjoined by 
the court to plead for a 2 

16. May advocates ſtate fees in their 
own cauſe; or when they ſerve the 
poor, if the other party is found li- 
able in expences. 489 

17. The court muſt appoint advocates 
for parties, who can get none to un- 

dertake for them. How far advocates 
compellable to ſerve. 

18. Advocates for the poor. How is 
one admitted to the poor's roll. 

19. Plaintiffs procure the benefit of ſu- 
ing in forma pauperis, by ſtatute in 
England. If they make any agree- 
ment with counſellors or attornies, 
touching their fees, they are diſpau- 
pered, 

20. One cannot ſue in forma pauperis for 
{landerous words. 490 

21. How far defendants intitled to plead 
in forma pauperis. 

22, May an advocate make a paction 
with a client to ſerve him gratis in the 
mean time, but that, in the event of 
the cauſe won, the adyocate ſhall have 
the ordinary fees. 

23. A paction de quota litis not lawful. 
May an advocate be deprived that 
offends in that reſpect. The buying 
of pleas by members of court diſcharg- 

ed, and infers deprivation of the of- 
fender. 


Pack 
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F. The clerks of ſeſſion at preſent. 


Pace 

24. The puniſhment of lawiers malverſ- 
ing in their office, What if errors e- 

ſcape them without deſign. 

25. The penalty of agents or procura- 
tors malverſing; their mandate how 
preſumed. Advocates and agents muſt 


anſwer upon ſummary complaints, in 

ſuch caſes. 491 

26. How far an advocate's preſumed 
mandate ſupports the proceedings. 

27. Are advocates bound to depoſe a- 
gainſt their clients. 

28. May a counſellor, ſollicitor or attor- 

ney, © examined againſt his client by 
the law of England. 4 2 

29. The king's advocate; his buſineſs 
to advert to the king's concerns in 

law ſuits; can he, without a ſpecial 
warrant, inſiſt for the king, to reduce 
any private man's rights. How far 
the negligence of the king's officers 
can prejudice him: the office of the 
ſollicitor, 

30 Procurators-fiſcal before inferior 
courts ſupply the place of king's ad- 
vocate; the power of other proctors, 
as to deferring or referring points to 
oath. 

31. Advocates in proccedings called 
Procurators, but mote properly term- 
ed Prolocutors. 

32. Advocates and proctors removable 
ſummarily on juſt cauſes. 
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Clerks of courts, and clerks to 
the ſignet. The regiſters. 


SECTION I. Clerks of courts, and to 
the ſignet. 


1. Clerks their buſineſs; how far their 
minutes to be credited. 493 

2. The minutes of clerks; the record of 
the courts. Churchmen of old offici- 
ated in that buſineſs; and hence they 
are called Clerks. 

3- How clerks cenſurable, or deprivable 
from their office. 

4. In what ſenſe writers to the ſigner 
deemed clerks to the ſeſſion. 494 


6. Clerks to the bills. 
7. Extractors, their office. 
8. Clerks to other courts. | 
9. Clerks to all inferior courts muſt be 
notaries; how far extracts out of their 
books good. 495 
10. Clerks 
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10. Clerks to the ſignet how admitted; 


their buſineſs and duty; 
11. They are a branch of the college 


of juſtice, and a corporation. 'Their 
- conſtitution, and buſineſs of their 
meetin 


8. 
12. The Rauer of clerks to the ſignet 
of antient ſtanding. 496 


SecT1oNn II. The regiſters. 


13: The records or regiſters of parlia- 
ment, and other courts, 


14. The office of the king's chancery ; 


the director, and other officers there- 
to belonging. 

15. The recording rights affecting lands 
introduced by the act 1617. This 
muſt be done in due time. This ei- 
ther the general regiſter, or the parti- 
cular one in each county. 497 

16. The regiſtration of interdictions, in- 
hibitions, hornings, and relaxations 
from the ſame; and allowances of 4 
priſings and adjudications : all theſe 
muſt be recorded within the reſpective 
times thereto limited, 

17. Purchaſers of lands or land- rights ſe- 
cure, if they conſult the records: the 
writings muſt be regiſtred in the or- 
der they are preſented. 498 

18. Regiſtring bonds or deeds in order 
to perſonal diligence. This regiſter 
likewiſe uſeful, in order to diſcover 
the credit of perſons. "This either ge- 
neral or particular, | 

19. The — of the clerks of ſeſſion, 
relating to the regiſters. How ma 
writings be got up out of this regi- 
ſter. 499 

29, Extracts out of an incompetent 
court-book void ; and the clerks who 
regiſter the writings puniſhable. 

21, The regiſter for probative writings. 

22. The regiſter for tailies. 

23. Can the heir in poſſeſſion be com- 

lled to regiſter the tailie at the ſuit 
& the next ſubſtitute, 500 
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| Notaries or Notars. 


1. Notars either imperial or papal of 


old; thereafter made regal: admitted 


at preſent by the lords of ſeſſion. 

Muſt they be preſented by the king. 
2. What incumbent upon notaries at 

their entry, and on their executors ; 


| Vol. III. 
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their protocol ; muſt always uſe rhe 
ſame ſign- manual; are deſigned of 
ſome dioceſe. 501 

3. The duty of notars in ſubſeribing for 
perſons, and making out their inſtru- 
ments. 

4. Co-notars, their duty. 

5. The puniſhment of falſe notaries. 

6. What inſtruments of notars are proba- 
tive of themſelves z and what muſt be 
ſupported by the witneſſes. 

7. Some inſtruments of notars muſt be 
duly ſubſcribed by the witneſſes, o- 
thers need not; but adviſeable to be 
done. i 

8: The notar's atteſt, in reſpect to facts, 
extraneous to the parties ſubſcription, 
not probative; 

g. How far the inſtruments of one offi- 
ciating as notar, but never admitted, 
or who was admitted, and thereafter 
deprived, good. 

10. Teſtaments, ſigned by miniſters for 
parties, good, 503 


TIT, VL 
Macers, meſſengers, and officers; 


1. Mairs, of old, in fee; afterwards meſ- 
ſengers were appointed in their place: 
they are created by the lord Lyon. 
Their office, why called officers at 

arms; their horn and wand: 

2. Summonſes, Sc. were of old execut- 
ed by ſheriffs and ſtewarts; but af- 
terwards directed to meſſengers, as ſhe- 
riffs in that part. | 

3. The firſt and ſecond ſummonſes, how 
proceeded in of old; afterwards theſe 
taken away, and citation given at once 
upon one ſummons to firſt and ſecond 
diets, now ſufficient. 50 

4. The citation to the firſt and ſecond 
diets regularly on 21 and ſix days; 
the form of ſerving it. 

5. A domicil, how conſtituted. 

6. Executions againſt perſons out of the 
kingdom ; or who no dwelling- 
houſe, or no ſafe acceſs to it. 

7. The form of executions. 5o5 

8. The ſigning blank executions diſcharg- 

ed, under ſevere penalties. | 

9. Executions muſt be ſigned by the meſ- 
ſenger and witneſſes; they bear full 
faith, unleſs improven, 

10. The judge-ordinary, juſtices of peace, 
and magiſtrates of borows, ought to 
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tax the meſſengers fees. In poind- 
ings they are limited to the 2oth part 

of the ſum poinded for: hence ſen- 
tence · money has taken its riſe; 

11. The puniſhment of meſſengers con- 
vict of falſehood or oppreſſion. The 

Lyon's court judge of their malverſa- 
tions in office, but not as to parties 
damages thereby leaſed. 506 

12. The lord Lyon called King of, or at 
arms, his office as to coats of arms; 
his court; the heralds and purſevants 
principal officers at arms, 

13. The office of Feciales, or heralds a- 
mong the Romans. 8. 

14. Various conjectures touching the de 
ſignation of the principal of the he- 
ralds, viz. as to that of king oSarms: 507 

15. Meſſengers formerly limited to a cer- 

tain number, but not ſo now. How ]) 

far a meſſenger deprived, continuing 
to exerciſe the 2 his executions 
good. It is lawful to reſiſt ſuch exe- 

cutions, or thoſe upon Sunday or o- 

ther holy day, and the executions are 

void. 

16. Macers before the court of ſeſſion, 
U rt and admiralty ; 
their office, and puniſhment upon 
malverſing. | 

17. Officers before inferior courts, their 
duty and buſineſs. | | 

18. Conſtables; the penalty when they 
refuſe ro concur with an officer of 
the revenue, . 508 

19. The duty of officers before inferior 
courts. This laid down at large in 
the books of the majeſty. 


. 


The juriſdiction and authority of 
the court of ſeſſion. LE 


1. The inſtitution of the court of ſeſ- 
ſion; it conſiſts of 14 ordinary lords, 
and the preſident ; and formerly four 
extraordinary lords, if the king pleal- 
ed to name them. bt” 

2. No new extraordinary lords of ſeſſion 
to be named ; this no encroachment 
on the ſeſſion. 

3. The manner of the preſentation, and 
admiſſion of the ordinary lords of ſeſ 
om. > 

4. The. court of ſeſſion, or college of 
juſtice more particularly deſcribed. 
The buſineſs of the ordinary in the 


PAGE 


599 | 


outer-houle. | Flo | 
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5. The conſtitution of the inner-houſe 
of ſeſſion, and their cognizance. 

6. Decrees, or judgments before an or- 
dinary, as effe &iual as thoſe by the 
whole lords, after decree extracted. 51 1 


| 7. The court of ſeſſion, in effect, 14 


courts, and a court of appeal. 

8. Two ordinaries upon the witneſſes, 
and one for preparing concluded 
cauſes, . 

9. The buſineſs of the lord ordinary on 
the bills. | $i 

10. The court of ſeſſion eſtabliſhed by 
act of parliament, and confirmed by 
the pope; Why called lords of coun- 
cil and ſeſſion; their conſtitution and 
privileges ratified by ſeveral Scotch 
ſtatutes, and ſecured by an article of 
the union. 

11. The privileges of the members of 
the college of juſtice; one is, to be ex- 
empted from the juriſdiction of inſe- 
rior judges in civil caſes. 512 

12. How far does ſuch exemption obtain 
in criminal matters. | 

13. They are free of the annuity and 
petty cuſtoms of the town of Edin- 

urgh ; their privilege when living 
in any other royal borow, | 

14. The peculiar privilege of the lords 
of ſeſſion of old, as to taxes, commu- 
nicated thereafter to all the members 
of the college of juſtice, diſcontinued. 
The privilege of the lords as to com- 
one againſt them. All the privi- 

eges of the college of juſtice reſerv- 
ed by the union. I 

15. The court of ſeſſion has juriſdiction 
in all civil cauſes. How far their de- 
crees of old final ; at preſent, appeal 
competent againſt their judgments ; 
the effect of ſerving the writ. 


16. Ihey are to proceed without regard 


to any commands from the king: all 
actions civil may be brought before 
them, except cauſes within 12 J. Ster- 
ling in the firſt inſtance; unleſs they 
concern members of the college of 
juſtice. e l 

17. Queſtions concerning the validity of 
infeftments of his majeſty's property ; 
or ariſing from decrees of the commiſ- 

ſion, competent before them. 

18. The juriſdiction of the court of ſeſ- 
ſion, as to advocating cauſes from o- 
ther courts. | | | 

19. The court of ſeſſion a court of re- 
view, as to proceedings and decrees 
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of inferior courts in civil caſes; and 
likewiſe in ſome criminal cauſes. 

20. How far the court of ſeſſion may 
advocate or ſuſpend, in the caſe of 
proccedings before inferior criminal 
courts, by way of inqueſt, 515 

21. Ad vocations, ſuſpenſions, and reduc- 
tions, in place of appeals, are more 
convenient than appeals. 

22. In what caſes may the lords review, 
by ſuſpenſion or reduction, their own 
decrees. 516 

23. The lords of ſeſſion both a court of 
law and equity. 

24. The 17 72 nobile competent to the 
court of ſeſſion in extraordinary caſ- 
es; inſtances of this. 517 

25. A remarkable inflance of the nobile 
officium of the court of ſeſſion. 

26. This nobile officium is implied in the 

wer to make acts for expedition of 
Juſtice, and is after the example of 
the court of equity in the chancery 
of England. | 518 
27: The court of ſeſſion, in place of the 
court of chancery with us. The chan- 
cellor might have preſided in it. 

28. By this power the lords cannot ex- 
tend ſtatutes beyond their terms, un- 
der colour of equity. 

29. How far the juriſdict ion of the court 
of ſeſſion extends to matters criminal. 

30. Summary complaints, for contempt 
of authority, or undue election of ma- 

iſtrates, muſt be preſented to, and 
adviſed by the lords in preſence, 519 
31. The lord preſident reſumes and ſu- 
erintends all caſes before the court of 
ſefion this a vaſt province, but he who 
fills the chair every way equal to it. 


OBSERVATIONS on the law of 
England. 


1. In the chancery of England there are 
two courts, one of common law, and 
another of equity. 

2. The court of equity judges, 1. of co- 
vin or fraud, 2: accidents, 3. breach- 
es of truſt or confidence. 

3. The court of equity gives no relief 
where the party's right is cut off by 

act of parliamenr. 520 


4. The court of ſeſſion veſted with the 
like power as the court of equity, and 
ſubject to the ſame limitation in the 
exerciſe of it. 


4. The foundation of the powers of the 
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The court of commiſſion for plan- 


tation of churches, and valuati- 
on of tithes. 


1. The origin of the court of commiſſi- 
on a committee of parliament. The 
effect of their decrees of old, and at 
preſent; at firſt they only had power 
to provide miniſters out of the tithes; 
thereafter their powers much enlarged. 

2. The juriſdiction of this court annexed 
to the lords of ſeſſion, but ſtill as a court 
of commiſſion; and, as ſuch, have dif- 
ferent elerks and macers from thoſe 
of the ſeſſion; the writers to the ſig- 
net not concerned in ſummonſes be- 
fore them. 

3. The extent of the juriſdiction of this 
court; the manner of their proceed- 
ings; appeal lies againſt their de- 
crees, 521 


commiſſion to value and ſell tithes at 
a price much below the true value; 
and to prorogue tacks, without con- 
ſent of the titulars of the tithes, 

5. The lords of ſeſſion, as a court of com- 
miſſion, have power to make up the 
tenor of decrees, whereof the warrants - 
were burnt; their decrees have the 


ſame force as the deerees of the ſeſ- 
ſion. 


$22 
. 
The court of juſticiary. 


1. The court of juſticiary; they aſſeſs 
the defender in damages to the party 
grie ved. 

2. The antient juriſdiction of the high 
juſticiar; he kept his ſtated court 
in Edinburgh; and likewiſe held ju- 
ſticiar-airs, 

3. The juriſdiction of the juſticiar, or 
juſtice-general, during the old courc 
of the lords of ſeſſion and daily coun- 
cil, and after inſtitution of the college 
of juſtice, 523 

4. The juſtice-court, or court of juſtici= 
ary, as modeled by the act 1672, had 
no cognizance in civil cauſes, 

5. The office of juſticiar over all Scot-' 
land of old, made hereditary in the fa- 
mily of Argyle; how thereafter li- 

| mited, 
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mited. This now abrogated with 
the other high heritable juriſdictions. 

6. Conſtitution of the court of juſticiary 
* the act 1672. 

7. The office of juſtice-clerk of old, and 
thereafter; at preſent, next in dignity 
to the juſtice-general. The manner 
of bringing criminal cauſes before the 
court. | 524 

8. What appeals; in civil and in crimi- 
nal cauſes, competent before the cir- 
cuit-courts: 

9. A s may be ſeryed againſt the 
inferior judge, for cenſure or repara- 

tion of damages, in caſe of wilful in- 
Juſtice, 

10. The Quorum of the juſtice-court ; 

its circuits. 525 

11. The manner of citations before this 
court; the trial is by an inqueſt of 
15 men. The procedure before and 
ſince the act 2 oth of his preſent majeſty. 

12. The probation muſt be led in judg- 
ment, in preſence of the aſſize; the 
procedure after the proof led: the 
duty of the jury. 

13. The verdi& either general or ſpeci- 
al; the ptocedure of the court in 
both. 526 

14. Remedies to prevent vexatious ac- 
cuſations by the civil law and ours. 

15. The caſe of trial by ſingular com- 
bat ; or by fire or water, 

16. This trial by fire or water thereafter 
taken away; as likewiſe that by ſingu- 
lar combat. 

17. The inqueſt of old, in trials for life 
or lands, conſiſted of landed men. 

18. In criminal trials, probation was tak- 
en with cloſe doors; this altered, but 

ſtill the lords, in ſpecial caſes, may 
take it with cloſe doors. | 

19. The freeholders, at their head-court, 
may aſſeſs the county in rogue- money. 52 

20. When may criminal ſentences be put 
in execution. 

21. If a Britiſh ſtatute enacts a erime, 
and mentions the trial to be in the 

courts of Weſtminſter-hall, ſuch crime 
committed in Scotland muſt be tried 
before the juſticiary. 

22. Crimes of old, cognoſcible by our 

rivy council, are now to be tried 
by the juſticiary. 

23. ners previous to determin- 


ing the relevancy, may be ſuperſed · 
ed; but they 11 

part of the trial, 
quires. 


be ordered in any 
as occaſion re- 


528 
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24. The puniſhment and forfeiture, up- 
on a ſentence in a capital crime; or 
on a denunciation for not compearing 
to abide a trial, 

25. In a trial for the crime of falſehood, 
where the. party is remitted to the 
3 how far the decree of the 
lords of ſeſſion is evidence to the ju- 
ry; may a trial be directly carried on 
before the lords of juſticiary in ſuch 
crime. 

26. Caſes of high treaſon, and miſpriſion 
of A en regulated by the law 
of England; the procedure in it. 

27. The party accuſed of high treaſon 
muſt have a copy of the indictment 

ive days before the trial; two teſti- 
monies to the ſame overt act are ne- 
ceſſary. 5 

28. Within what time is a trial for high 
treaſon, or miſpriſion of it, competent, 

29, Outlawry upon non. appearance to 
plead to an indictment for high treaſon, 
and the e er, thereof. 

30. The procedure in a trial for high 
treaſon after the pretender's death. 

31. The ſeveral kinds of treaſon, by the 
act 25 Edw. III. and other old acts. 

32. The treaſons enacted ſince the re- 
volution. 539 

33. The ſeveral ſtatutory treaſons, by 
the law of Scotland, made only capi- 
tal crimes. 

34: Proſecutions before the juſticiar 
are either at the inſtance of the king's 
advocate ſolely, or at the party's, with 
his concurrence. 

35. The juriſdiction of the court of ju- 
ſticiary. | 


29 


OBSERVATIONS on the law of 
England. 


1. The eminent juriſdiction of the court 
of king's bench, eſpecially in criminal 
caſes, 531 

2. An alien- enemy cannot be indicted; 
the ſubject of indictments. 

3. What if a penalty is added to an of- 
fence prohibited by the common law. 

4. When may a writ of error take place 
in a criminal caſe. _ 

5. Outlawry for treaſon or felony, is the 

ſame as a ſentence upon conviction; 

but no warrant for execution award- 

ed. 532 


6. One is ſaid to be convicted before judg- 
| ment 
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ment given, and attainted when judg. 
ment is given againſt him. 


7. What if a perſon attainted is ſlain. 


without authority. 
8. Or if one attainted is beaten; or a 
woman attainted is raviſhed. 


T1 T. X. 


The juriſdiction of the high con- 
ſtable. 


1. The juriſdiction of the high conſtable; 
it is hereditary, and reſerved by the 
late act. 

2. The limits of the high conſtable's ju- 
riſdiction. | 

3. Can there be place for the exerciſe of 
this juriſdiction at preſent. 

4. The juriſdiftion of other heritable 
conſtabularies, before they were abo- 
liſhed, 

5. The lands, rents, and duties, annexed 
to the lower conſtabularies, ſtill re- 


533 


ſerved to the owners, tho? the office 


is extinguiſhed. 


OBSERVATIONS on the law of 
England, 


1. The juriſdiction of the court of the 
night conſtable and marſhal in Eng- 
land, 

2. The buſineſs of this court ; the of- 
fice was of old hereditary, but there- 
after pro hac vice only. 5 

3. This court, in their proceedings, fol- 
lows their own uſages, and the civil 
law. 

4. It is called a court of Chivalry, and 

is the fountain of the martial law. 


IT. . 
The court of exchequer. 


1. The eſtabliſhment of the court of ex- 
chequer; its members; who may be 
named barons of exchequer; they hold 
their office for life; how far the mem- 
bers of the court intitled to the pri- 
vileges of the college of juſtice ; who 
intitled to plead before them; the pre- 


cedency of the barons. $34 


2. The ſubje& of their juriſdiction, a 
matters concerning the king's reve- 
nue in Scotland. Ee 

3- It is a court of equity, wherein the 
poets is by Engliſh bill. 7 
Vol. III. 
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4. In caſe of the plaintiff or defendant's 
dying, a bill of revivor muſt be exhi- 
bited for or againſt the repreſentatives 
of the deceaſed. 

5. Upon diſobedience to the decree of 
the court, the party in contempt li- 
able to an attachment. 535 

6. It is likewiſe a court of common law, 
where the trial is by a jury of 12 men, 
who mult all agree; the qualificati- 
ons of jury-men. 

7. Relief is competent by writ of error 
* judgments of the court of ex- 
chequer, in trials by a jury. 

8. All ſuits, upon obligations or ſecuri- 
ties for debts due to the crown, only 
competent before the exchequer; and 
in thoſe the king is preferable, con- 
form to the act 33 Henry VIII. | 

9. Rules touching the king's preroga- 
tive, as to execution for debts upon 
the lands or chattels of his debtors. 

10. The king's preference, by the ſta- 
tute of Henry VIII. as to moveables. 536 

11. No real eſtate in Scotland can be af- 
fected by the debt due to the king, o- 
therwiſe than conform to the laws of 
Scotland. 

12, How far the barons of exchequer 
have the like power, as the "a of 
treaſury in Scotland had at the time of 
the union, 537 

3. The caſe of appeals as to paſſing ſig- 
natures, or gifts in the court of ex- 
chequer. 

14. Can perſons, on ſuggeſting in their 
bill that they are indebted to the 
crown, bring actions againſt their 

| debtors, before the exchequer. 

15. Difficulties as to ſuing writs of error 
out of the chancery of England, a- 
gainſt judgments of the exchequer, as 
a court of common law. 

16. Theſe anſwered, and ſhown, that 
this is noway inconſiſtent with the ar- 
ticle of the union in that reſpet, 4538 

17. The proceeding upon a writ of error. 

18. The relief to parties aggrieved by 
the exchequer, as a court of equity, 
the ſame as before the court of ſeſſion, 


TI T. XII. 
The court of admiralty. 


1. The conſtitution of the admiralty-ju- 
riſdiction before the union. 

2. The ſtate of the juriſdiction of admi- 
ral-courts ſince the union. 539 


Qqq 3- The 
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3. The high court of admiralty declared 
a ſupreme and ſovereign court; may 
review and reduce the decrees of in- 
ferior admiral· courts, and its own de- 
crees likewiſe; the caution found by 
parties in ſuit before that court. 

4. In cauſes maritime, this court has a 
privative juriſdiction, both in civil and 
criminal cauſes. The procedure in 
criminal cauſes is by way of inqueſt. $40 

5. The court of ſeſſion may ſuſpend or 
reduce the decrees of this court in 
civil maritime cauſes; how ſuch ſuſ- 

enſion paſt, 

6. How far the judgments of that court 
in criminal matters ſubject to the re- 
view of the court of juſticiary. 

7. The admiral's juriſdiction in mercan- 
tile matters. 541 

8. The admiral intitled to waif and ſtray, 
or derelinquiſhed goods. 

9. Arreſtments, how proceeded in, of 

- ſhips or goods therein. 

Io. This court may award damages, 

_.._.. thro? groundleſs ſuſpenſions, and ſtops 
fo execution of their decrees. 42 

11. The fines for breach of his aſl 

ments, or deforcement of the execu- 
ters of his precepts, go to the judge's 
uſe; theſe, and a proportion of the 

dues of court in place of a ſalary to 

©. the judge, which ſeems an hardſhip. 


OBSERVATIONS on the law of 
England. 


1. The ſtatute in England touching ſhip- 
wreck, is almoſt in the ſame words 
with our old act a century before. 
The requiſite of a man, dog, or cat 
coming alive, only put for example of 
the property. 

2. The ſtatute is underſtood likewiſe of 
Jetſom, Flotſam and Lagan; the rea- 
— of both is a maxim of the common 

law. 

3. Year and day is allowed to the owner 
to enter his claim; what if one that 
has no right ſeize the goods. 543 

4. Wreck is not within the juriſdiction 
of the admiral. 

5. What the admiral's juriſdiction upon 
the ground between the low- water 
mark and high-water mark. 

6. Jetſom, Flotſam, and Lagan belong 

to the king, while in the ſea; this con- 
ſidered in the ſame manner as wreck. 

7. The admiral can only take cognizance 
of matters ariſing upon the high ſea, 
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but not as to thoſe on creeks or rivers. 

8. What juriſdition hath this court as to 
contracts. 544 

9. How crimes committed on the ſea, i 
creeks, rivers or havens, triable. 

10. The laws by which all maritime af: 
fairs are regulated. 

11. How far the judge-admiral is to put 

in execution the decrees of foreign ad- 
mital · courts; what if ſuch unjuſt ſen» 
tences be executed. 


II T. XI. 
The commiſſar-court. 


1. The origin of the commiſſar-court. 
The temporal juriſdiction of biſhops 
continued to the commiſſars, in place 
of their officials. 

2. The juriſdiction of commiſſars lies ei- 
ther in their confirming teſtaments, or 
in judicial proceedings. A confirma- 
tion is either of executors nominate, 
ot of executors- dative. 45 

3. Of old, executors-dative carried off 
the whole effects of the inteſtate. 
'This at firſt remedied in the caſe of 
minors dying inteſtate, and by cuſtom 
extended to majors, 

4. The executor nominate carried of old 
the whole dead's part. 46 

5. The commiſſar, within whoſe 5 
the deceaſed lived at the time of his 
death, and, in caſe he lived abroad, 
the commiſſars of Edinburgh, compe- 
tent to confirm his teſtament. What 
if the commiſſariot is vacant. 

6. The judicial power of the commiſſars 
founded in the temporal juriſdiction 
biſhops exerciſed in matters eccleſia- 
mean © © 

7. What cauſes of old competent before 
commiſſars, or by the inſtructions 
1666, and what at this day; how far 
deeds may be competently regiſtred 
In theit books. 

8. The e We of the commiſſar- 
court to actions of cognition. 547 

9. How far adjudications, on decrees 
cognitionis cauſa, or actions in other ci- 

vil matters, competent before the com- 
miſſars. 

10. Caſes of baſtardy, how far compe- 
tent before the commiſſars. 

11. Actions in relation to benefices, or 
tithes, not peculiar to the commiſſars. 548 

12. How far matters of ſcandal, and 
where a Civil cauſe is referred to * 

2 * 
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ol party, peculiar to the commiſſars. 
The caſe of executors, and their cau- 
tioners, enacting themſelves to anſwer 
ſuits before the commiſſars. 

13. The commiſſars of Edinburgh com- 
petent to reduce decrees of inferior 
commiſſars, if ſuit is commenced with- 
in a year after ſuch decrees, but not 
other wiſe. 

14. They are the only competent judges 
to actions of divorce, and to declara- 
tors of nullity of matriage. $49 

15. The proceedings before the commil- 
lars of Edinburgh liable to a review 
before the lords of ſeſſion, by ſuſpen- 
ſion or reduction. How far by way 
of advocation. 

16. The uſefulneſs of commiſſar-courts 
maintained by lord Dirlton. | 

17. Whether are the commiſſar-courts 
of a civil or eccleſiaſtical original, 

18. The inſtitution of the commiſſars of 
Edinburgh, their particular juriſdic- 
tion in judicial cauſes. 550 

19. Their univerſal urildiftion in ſome 
matters. 

20. Their juriſdiction in confirmation of 
teſtaments. How far are they intit- 
led to confirm teſtaments of perſons 
dying within other commiſſariots dur- 
ing the vacancy. | 

21. The caſe of the commiſſars of Edin- 

burgh after the reſtitution of epiſco- 
pacy, and on its abolition, 


vw SF 


The ſheriff, or ſtewart-court. 


1. The original of ſhires and counties; 
they proceeded from the king's cu- 
— £4 juriſdiction as ſuperior. 551 

2. Sheriffs antiently had power to reverle 
the proceedings before baron-courts 
this afterwards diſcontinued. 

3. The ſheriff, even with conſent of the 
majority of the heritors of a ſhire, can- 


not impoſe burthens upon ſuch as diſ- 
lent. 


4+ Stewartries, of the ſame nature with 
ſhires ; the occaſion of their name. 552 

5. The cumulative juriſdiction declared 
to belong to the king by the a& 1681, 
now repealed ; it was a ſtretch of the 

rerogative beyond its juſt bounds. 

6. Before the late act many ſheriftships 

were heritable; now all granted by 


- 


the king during pleaſure, The ſhe- 
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riff· deputes muſt be advocates of three 


years ſtanding; they have a ſalary, and 
are anſwerable for their ſubſtitutes ; 
how far are they for their clerks: 
they only have the judicative power, 
. Sheriffs antiently bound to hold year- 
ly three head-courts, in which all 
cauſes might be determined, «53 
8. Thereafter one head-court uſed to be 
holden, viz. at or about Michaelmas ; 
who bound to attend at it, 
9. The proper buſineſs of the freehold- 
ers at the Michaelmas-head-court, of 


old, and at preſent. Sentence-money 
now taken away. 


10. The ſheriff*s juriſdiction in civil ca- 
ſes without limitation, except as to 
cauſes peculiar to other juriſdifions, 
The caſe of ſmall ſums and Brieves. 354 

11. Abrieve, it is either retourable, or 
not retourable; this laſt called a Plead- 
able Brieve; the retourable brieves. 

12. The pleadable brieves. 

13. The retours or ſentences proceeding 
upon theſe brieves, liable to review 
before the court of ſeſſion. 555 

14. The form of procedure before the 
ſneriff-courts, and other inferior 
courts, briefly deſeribed; formerly 
various, but now uniform as to pro- 
ceedings before ſheriff-courts, 556 

15. The criminal juriſdiction of ſheriffs; 
exerciſed, either by way of ordinary 
action in petty delinquencies, or in a 
ſolemn manner by an inqueſt; how 
fines recoverable, 

16. Such action is either at the inſtance 
of the procurator-fiſcal ſolely, or of 
the private party, with his concourſe ; 
the firſt only competent where the 
other fails; what if the defender be 
abſent in ſuch caſe. 

17. The ſolemn manner of procedure in 
crimes of an high nature, by way of 
inqueſt, 557 

18. In ordinary actions for petty delin- 
quencies, their proceedings may be 
reviewed by the court of ſeſſion; and 
in trials by inqueſt, by the juſticiary, 


19. The power and duty of ſheriffs. 


20. The fiars; how the ſame are ſtruck 
by the ſheriffs, and the uſe of them. 

21. The judicative power of ſheriff-de- 
putes not extended by the act aboliſh. 
ing regalities, Sc. but their territory 
as to the ſame enlarged. . 558 

22. Advocates of three years ſtanding 
at leaſt, can only be appointed ſhe- 


rift-deputes ; 
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riff-deputes;. perſons, in order to be 
admitred advocates, muſt — 4 wi 
trial on both the civil and Scotch law, 
and be 20 years of age before they 
enter upon the firſt trial. ora 

23. The ſheriff. depute is the principal 
conſervator of the peace of the ſhire. 559 

24. The miniſterial office of ſheriff-de- 
putes, as to executing poindings and 
captions. = | 

25 The duty of the ſheriff to ſerve 
writs, in order to the election of mem- 
ders of parliament. | 

26. Sherift-deputes, by themſelves or 
ſubſtitutes, are bound to ſerve all writs 
or proceſs iſſuing out of the exche- 
quer. 


OBSERVATIONS on the Law of 
England. 


1. The original of ſheriffs in England, 
the ſame as with us. 560 

2. The under-ſherift*s duty; he is nam- 
ed by the high-ſheriff, who is anſwer- 
able for his actings. 

3. The judicial power of ſheriffs in Eng- 
land, conſiſts in their courts of tourn 
andcounty-courts ; the ſheriff*s tourn. 

4. The county-court; it cannot eognoſce 
regularly in matters above 40 ſhill- 
ings; but by writ of juſticies the ſhe- 
riff may, in perſonal] actions, to the 
higheſt extent; and likewiſe in trel- 
paſſes, vi et armis. | 

5. The miniſterial power of ſheriffs con- 
fiſts in ſerving all writs and proceſſes: 
the penalty upon making a wrong re- 
turn; if the verdict is uncertain, he 
muſt call a new jury at the requeſt of 
the party. | | 

6. In a writ for arreſting a perſon at the 
king's ſuit, he may break open the 
party's door; but not if at the ſuit of 
a ſubject. 561 

7. If reſiſtance is made to the ſheriff in 
arreſting one, and the party happen 
to be killed, it is juſtifiable; but if the 
ſheriff is killed it is murther. 

8. It belongs to his office likewiſe to 
ſerve writs for chooſing members of 
parliament; and to take care of the 
king's intereſt; and to execute cri- 
minals. 


9. The ſheriff, if occaſion require, may 


call the poſſe comitatus, in order to ex- 
ecute writs in the king's name. 
10. How far can the inhabitants of a vill 


l 


| 


| 
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or pariſh, tho? not incorporated, make 

a&s or ordinances. 3 


TIT. XV. 


Coutts of Baillies, or ſtewarts of 
regalities, before their abolition. 


1. Uſeful to know the nature of the 
courts of baillies of regalities, tho? 
now aboliſhed. 562 

2. Stewarts of this kind, and baillies of 
regalities, the ſame. Different from 
theſe are the ſtewarts of ſuch ſtewar- 
tries, as are the ſame with ſhires, 

3- Baillies of regalities were either dur- 
ng pleaſure, or heritable the origin 
of thoſe laſt, 

4. Could a lord of regality judge in his 
own court. 

5. Had the court of juſticiary power of 
reviewing the ſentences of baillies of 
regalities, 563 

6. How far baillies of regalities could 
judge in the four pleas of the crown. 

7. A lord of regality was only a com- 
moner; his juriſdiction now aboliſhed ; 
the caſe of borows of regalities. 


OBSERVATIONS on the law of 
England. 


1. The juriſdiction of palatine-courts in 
England ſimilar to that of regalities. 

2. No new counties-palatine can be cre- 
ated at this day, without an a& of 
parliament, more than regalities can 
be erected in Scotland. 564 


TI T. XVI. 
Baron-courts, 


t. A baron ranked of old among judges 
ordinary; the ſheriff has a cumulative 
juriſdiction with him; the caſe of the 
annexation of lands to a barony. 

2. The juriſdiction of barons in civil caſ- 
es; their baillies muſt qualify to the 
government; their courts are not 
courts of record; verbal citations good 
before them. 

3. Execution upon baron-decrees in civil 
caſes. | | 

4. Formerly their juriſdiction in criminal 
matters likewils molt extenſive; but 
now much limited ; and in capital 
caſes abrogated, 565 

5. The 
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5. The caſe of heritors.infeft with the 
privilege of courts and bloodwits. 

A baron behoved to fit himſelf, and 
judge in crimes, where the procedure 
was by way of inqueſt. This is the 
caſe ſtill in baronies belonging to roy- 
al borows z and the provoſt for the 
time is the baron, 

7. Ah heir, or ſingular ſucceſſor in lands, 
muſt be infeft before they can exer- 
ciſe acts of juriſdiction. 566 

8. Tho? a baron convey part of his lands, 

et the teſidue is ſtill holden to be a 
arony. 


6. 


OBSERVATIONS on the law of 
England. 


1. Of old, barons in England had the pri- 
vilege of infang and outfang theft, and 
power of pit and gallows. 

2. A court- baron is the court of a lord 
of a manour; it can only hold plea 
for debt or damages under 40 ſhil- 
lings; but not ſor treſpaſſes, vi et ar- 
mis, nor can it impoſe a fine. 

3. The lord of a manour ought to hold 
his court on ſome part of the ma- 
nour, 567 

4+ The king cannot create manours, or 
honours at this day. | 

5. The court-baron is by the common 
law. 'The other court of a manour 
is the cuſtomary-court, 

6. If all the frank-tenements eſcheat, or 
are purchaſed by the lord, the manour 
is extinct ; the caſe of co-parceners in 
a manour, 

7. An Honour is more than a manour, 
including ſeveral franchiſes, and fre- 
quently more manouts, 


TIT. XVI. 
Juſtices of peace. 


1. The juriſdiction of juſtices of peace 
chiefly concerns breaches of the peace; 
they are veſted with all the powers of 
juſtices of peace with us of old; and 
farther, of thoſe in England. 568 

2. The juſtices of peace are to provide a 
fund for maintaining priſoners for 
crimes. | | 

3. Horning competent on their decrees; 
they may impriſon for fines the of- 
fenders till payment. Some civil caſ- 
es committed to them; the overſight 


of highways, in conjun&ion with the 
Yor. III. 


p 


2. The ſheriff, ex officia, 


Pax. 
commiſſioners of ſupply, their pro- 


vince. 

4. Procedure before the juſtices of peace 
ſummary. One juſtice is ſufficient in 
many caſes, and two regularly is a 
Quorum; but ſometimes, in particu- 
lar caſes, more made neceſſary by ſpe- 
cial acts. Appeal lies from particular 
juſtices to the quarter-ſeſſions. 

5. How far their juriſdiction extends to 
capital crimes; they may continue 
their ſeſſions, and divide themſelyes 
into ſeveral diſtrits, - 

6. How far juſtices of 
without their county, 

7. May an officer, upon a juſtice of 
peace's warrant, follow the offender 
into another county, 

8.Ajuſtice of peace for the county, reſid- 
ing in any city or precinct, that is a 
county of itſelf, may act there. 

9. Offences, touching linen and hempen 
manufactures, to be proſecuted be- 
fore the juſtices or magiſtrates. 

10. New regulations, as to the linen 
manufacture, by a late ſtatute. 

11. Queſtions between cloathiers and 
weavers, to be determined by them. 

12. The ſingular caſe as to cloth or 
woollen goods, c. ſtoln in the night- 
time. The trial competent before 
one juſtice of peace. 

13. The preſerving the game the pro- 
vince of the juſtices of peace; parti- 
culars We by the late Britiſh 
ſtatute as to that matter. | 

14. The penalties on tranſgreſſing the 
act. 

15. Our former laws till in force, fo far 
as not varied by this act. The quali- 
fications for killing game, and other 
matters, by the Scotch act. 

16. The limitation of the action upon 
this ſtatute, 5 

17. How juſtices of peace, or conſtables, 
to be ſued for wrongs done. by them 
in the execution of their offices, 

18. Reference to other authors, and the 
obſervations on the Engliſh law as to 
the powers of juſtices of peace. 


peace may act 


OBSERVATIONS on the law of 


England. 


1. The chancellor and juſtices of the 


king's bench have authority to keep 
373 


the peace, 


may award pro- 
rr ceſs 


139 
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569 


579 


571 


72 
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ceſs of the peace, and take ſecurity 
for it. | £2 

3. Juſtices of peace have no juriſdiction 
in forgery or perjury z not in any of- 
fences againſt ſtatutes made ſince their 
erection. 

4. Seſſions of the peace are either ge- 
neral quarter: ſeſſions, or other gene- 
ral ſeſſions. 

5. The juſtices cannot amerce any of 
their number for abſence or misbeha- 
viour, 

6. An order by one ſeſſion cannot be al- 
teted by another. 

7. How far an order of the ſeſſions may 
be removed; or can the ſeſſions be 
adjourned. 

8. The ſettlement of the poof, in the 
proper towns and pariſhes, belongs 
to the juſtices of peace. The vari- 
ous ways of grining a ſettlement : 
the method of removing one from a 


place where he has no ſettlement. 574 


9. The precaution in awarding ſurety 
of the peace; how far is this obtain- 

ed againſt a peer. 

10, The method for quaſhing orders 
made by the church-wardens, or juſti- 
ces on appeal, for a poots rate. 

11, A juſtice of peace in England muſt 
have 100 J. of yearly rent, free of all 
incumbrances; what if one not thus 
qualified acts. 

12, The quarter-ſeſſions are to determine 
appeals, according to the merits, not- 

' withſtanding any defects in the origi- 
nal proceedings- 

13. The import of the ſtatute veſting 
juſtices of peace in Scotland, with the 
ſame powers as thoſe in England. 

14. If any action is brought againſt a ju- 
{tice of peace, or other inferior officer 

of the peace, and the plaintiff ſuc- 
cumb, he is liable to the defendant in 


double cofts. 575 


TIT. xv 
Commiſſioners of ſupply. 


1. Commiſſioners of ſupply; they are im- 
powered to do every thing that was 
competent to them at the time of the 
union; their qualification 100 J. of 
valued rent; what if thoſe not quali- 
fied act. 

2. Their office: Gay appoint a collec- 
tor of the ſupply, for whom they muſt 


Par. 


be anſwerable, and a cletk to their 
meetings; their chief buſineſs is. to 
propottion the ſupply. | 


3. Are the actings of the commiſſioners 


able to the review of the court of ſeſ- 


ſion. 5 4.5 76 
4. Compulſitors for the more ready ol. 


lecting the ſupply. None bound to 
produce receipts aftet three years; is 
it debitum fundi. 

5. The magiſtrates of borows. royal, com- 
mitſioners for proportionating the ceſs 
_= their inhabitants; parties wrong- 
ed may be redreſſed by the lords of 
ſeſſion. 

6. How the ceſs proportioned upon bo- 


rows, | 1 


7. The concern of the commiſſioners in 
the highways. 


IT. AL 
The juriſdiction of royal-borows. 


1. The judicative power of royal-borows 
in the magiſtrates: The town-coun- 
cil repreſent the borow, and make 
acts touching its policy and govern: 
ment. 

2. Bonds gratited by magiſtrates and 

town. council regularly affect the com- 
munity only; but may be conceived 
ſo as to bind the ſubſcribers, and their 
heirs ; but not the other burgeſſes in 
their perſonal capacity. In what caſes 
can a rate be made upon the inhabi- 
rants for anſwering the exigencies of 
the burgh. 

3- In what caſes can a borow be puniſh- 
ed for the'crimes of their magiſtrates, 


and town-council. Le 
4. Royal-borows erected by our kings. 


Their ſetts; the election of their ma- 
giſtrates and town- council. 


5. The deacon-conveener's court. 
6. The convention of botows, $79 


7. The conſtitution and buſineſs of the 
convention of borows. 

8. Redreſs competent directly, by ſum- 
mary complaint to the lords of ſeſſion, 
—_ all wrongs done in the election 

deacons, magiſtrates, or town-coun- 
cil. Divers e of the court of 
ſeſſion, touching elections of mayj- 
ſtrates and town-council, 

9. The juriſdiction of borow-courts equal 
ro that of ſheriffs in civil caſes; and 
likewiſe in criminal, where the bo- 

row 
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row is henff within itſelf; but even, 
in ſuch caſe, the ſheriff has a cumu- 
lative jurifdiationz; how far verbal 

| Eitations good before them; who fit 
jud es. 580 

10. Of old the lord chamberlain had the 
chief overſight of the borows; his de- 
crees equal to thoſe of the parliament. 
His office in his chamberlain- circuit. 
This office and court long ſince anti- 


quated. 
11. The caſe of deaconries; can royal - 
borows be erected at preſent, 581 
T IT. AMA: 
Guild-courts. 


1. The inſtitution of guild-courts, after 
the example of trading cities in 
France ; the import of Guild. 

2. This court cognoſces in cauſes be- 
tween merchant and mariner, but not 
to encroach on the juriſdiction of the 
lord-admiral. It regulates buildings 
within the borow, and grants jedge 
and warrant for that purpoſe. 

3. The procedure in reſpe& to ruinous 
houſes within bofow, in order to their 
being re- built by the heritor; and, 
on his neglect, ſold for that 2 

4. Where houſes within borow, liferent- 
ed, are ruinous, or like to become fo, 
what is the heritor to do to preſerve 
the ſubjeR. | | 582 

5. 'The decrees or watrants of the dean 
of guild-court; the review of them: 

6. What if a tenement is built purſuant 

| to a jedge and warrant, encroaching 
upon a ma png heritor's right. 

7, Where there is no dean of guild, the 
magiſtrates and council exerciſe that 
juriſdiction as incident to their office. 383 
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The lord conſeryator's juriſdic- 
tion. 


1. The origin of this juriſdiction a con- 
tract between the convention of bo- 
rows and ſtates of Zealand; the na- 
ture of the corporation erected purſu- 
aber hers. | 
2. The qualifications of thoſe intitled ro 
be received into this corporation; the 
convention make acts for regulating 
the trade of the corporation. 
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3. A conſervator appointed by the king 
for preſerving the privileges of the 
corporation. * 

4. The nature of the conſervator's court. 
Notwithſtanding his office be for life, 
he may be deptived by the lords of 
ſeſſion for malverſations, in a proper 
action for that purpoſe. 

5. The conſervator's ſalary; he is an- 
ſwerable before the convention of 
borows in complaints againſt him, 584 

6. The origin of the Scotch privileges in 
Zealand, and method of continuance 
thereof. | 

5. The extent of the conſervator's juriſ- 
dition in civil or criminal caſes, No 
ſuſpenſion or advocation of the pro- 
ceedings before this court, 

8. Are the privileges by this ſtaple-con- 
tract varied by the union, 585 


9. How far the conſervator bound to 
have aſſeſſors. 


1 XXII. 
Eccleſiaſtical juriſdiction. 


1. How far the juriſdiction of the church 
derived from the civil powers. 

2. A miniſter; ſettled contrary to the pa- 
tron's preſentation, hath no right to 
the ſtipend. 586 

3. Such miniſter not to be deemed mini- 
ſter of the pariſh, in a civil conſidera- 
tion, nor a miniſter of this church, 

4. The courſe taken by our clergy and 
legiſlature, during the ſchiſm of the 
church of Rome. | 

5. The king's prerogative, and free- 
dom of the church maintained. 587 

6. The extenſive pretenſions of ſpiritual 
courts in times of popery. 

7. Church-diſcipline abuſed to bad pur- 
poſes in popiſh times, by the ſevere 
temporal pains conſequent upon their 
ſentences. 588 

8. The cognition of hereſy belonged to 
the eccleſiaſtical courts. The caſe 
when a temporal puniſhment was to 
be inflited. | 

9. The ſame courſe followed after the 
reformation, even during presbytery; 
with this difference, that excommu- 
nication was uſed by the popiſh cler- 
gy, on ſecular grounds, which was 
not practiſed under presbytery. 

10. In times of epiſcopacy, the effects of 
excommunication ſtill worſe ; one un- 
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der not intitled to be entred in his 
lands by the ſuperior. | 

11. Upon the 3 hoc theſe ſevere pe- 
nalties aboliſhed ; but ſtill the civil 
magiſtrates compelled obedience to 
church-cenſures, till the Britiſh ſta- 
tute, which prohibits them to be aſſiſt- 
ant in that reſpect. 1 48g 

12. Church:judicatories now limited to 
their juſt bounds, and have ſufficient 

wers {till to anſwer the true intent 
of church-diſcipline. _ 

13. The church has a native power to 
determine miniſterially in matters of 
faith; and to judge in other things 
wherein they are authoriſed by the 
confeſſion of faith, made our ſtandard 
by a& of parliament. 

14. The power of the church as to he- 
reſy ; an heretic, who, _ 590 

15. The uſe of confeſſions of faith, or 
public ſtandards of religion ; how far 
are they a rule of faith to ſubjects. 

16. The general - conſtitution of our 
church. 591 

17. The ecumenical councils ; their au- 
thority with the Romans. 

18. The ſeveral church. judicatories by 
the preſent; eſtabliſhment the reſpec- 
tive powers of church-ſeſſions, pres- 
byteries, and ſynods. 

19. How far the management of the 
* money belongs to the church- 
eſſion. 592 

20. Our general aſſembly has a conſtitu- 
tive power in making canons; and a 
judicative capacity in determining 
cauſes. | 

21. How far the character of miniſters 

indelible; by depoſition they ceaſe 
to be miniſters of this church. 

22. How far our church-judicatories can 
meddle with civil affairs. 593 

23. The canons, a&s and ordinances © 
the national ſynod or aſſembly, in 

times of epiſcopacy, unleſs approved 
by the king, could not take effect. 

24- If our churchudicatories ſhould in- 
termeddle in temporal matters, what 
remedy is competent againſt their 

judgments. 

25. In ſettlements of churches the pre- 
vious ſteps may be proceeded in, not- 
— 2 an appeal; but the actu- 
al ſettlement muſt ſtop till the appeal 

be diſcuſſed. 

26. The courſe by the canon law in ſuch 
cale... 
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27. The time of the aſſembly's ſitting. 
They appoint a commiſſion to ſupply 
their place in the intervals of aſſem- 
blies. | 594 

28. The buſineſs of the commiſſion, 

29. The procedure, before the general 
aſſembly and commiſſion, regulated 
by acts of aſſembly and principles of 
reaſon : and, in the main, founded in 
the old canon law. 

30. The procurator of the church; his 
office moſt antient and honourable. 


OBSERVAT ION s on the law of 
England. 


r. The ſpiritual juriſdiction of the church 
is derived from the king. Their 
courts. EE. 

2. They prove wills; other matters 
within their cognizance. 595 

3- The convocation; it conſiſts of a high. 
er and lower houſe, after the manner 
of the parliament, 2 

4. The ſubject of their juriſdiction. The 
rule by which they proceed, the di- 
vine law and canons of the church; 
the caſe of canons eccleſiaſtical. 

5. The canon law, and conſtitutions of 
the popes, did not bind in England, 
till they were authoriſed by the legiſ- 
lature. This exemplified in the fam- 
ous caſe of legitimation of children 
born before marriage of their parents. 

6. Spiritual courts intermeddling with 
matters of a temporal nature, incur a 
præmunire; the puniſhment conſequent 
upon 1 | 596 

7. The ſpiritual court can only enjoin 
penance, but cannot award damage. 

8. How far capital crimes are examinable 
in eccleſiaſtical courts, 

9. The oath of purgation; the procedure 
in relation to it. It is now aboliſhed, 

to. Adviſeable, that the oath of purgati- 
on were entirely 'aboliſhed out of the 
eccleſiaſtical courts of Scotland. 

11, Commutation of penance for a ſum 
of money accuſtomed ſometimes ; is 
this allowable or conducive to the end 
of eccleſiaſtical diſcipline. 597 

12. The conſequences of judgments of 
eccleſiaſtical courts, againſt delin- 
ma terrible of old, eſpecially in 
the caſe of hereſy, whereupon follow- 
ed the writ De heretico comburendo: this 
now aboliſhed. 

13. The conſequents of excommunica- 

tion, 
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Pa R. | Pact | 
tion. A popiſh recuſant convict, hold- 
en as excommunicated: f 
14. This cenſure is impoſed for con- 
tempt, in not appearing upon a eita- 
. tion, or not obeying the ſentence; 
the caſe where it 1s ſaid, in a ſtatute, 
to be incurred po fatto. 
15. How far one bound to an 


[wer be- 
fore eccleſiaſtical coufts upon oath. 


T IT. XXIII. 


Actions at law in general, eſpeei- 
ally before the court of ſeſſion. 


1. An action at law, its various names; 
it properly denotes a dependi 

2. It is likewiſe ſometimes underſtood 
of the right itſelf, ot ground of action; 
in this general ſenſe it is taken in the 
emperor's definition; it does not =_ 
perly comprehend criminal proſecu- 

tions. 

3. A judge, purſuer, and defender, ne- 

ceſſary in actions. | 

4. Actions ate either in the firſt or ſe- 
cond inſtance; advocations not pro- 

erly actions in the ſecond inſtance; 

Fa enſions and reductions only ſuch; 
an Tnſtance, what. $9, . 

5. They are either —_— or ordina- 

actions; complaints, ſummary ac- 
tions; ſuſpenſions and advocationsmay 
be deemed ſuch, | 

6. Ordinary actions before the lords of 
ſeſſion ; their warrant a ſummons un— 
der the ſignet. | 

. Summonſes either privileged or not 
privileged. | 600 

8. Summonſes, and hornings againſt peo- 

le in Orkney and Zetland, muſt be 
erved on 40 days, 

9. Certain actions privileged, in reſpect 
of their not abiding the courſe of the 
rolls; or their being admitted by way 
of ſummary complaint. 

10. The certification implied in all ſum- 

monſes is, that, in caſe of the defen- 
der's'abſence, the lords will proceed 
as if he did compear ; and where the 
matter is to be referred to his oath, 

that in ſuch caſe he ſhall be held as 
confeſt. | 

11. The manner of executing ſummonſes, 
and particularly againſt minors. . 601 

12. In what caſes is ſummary ſeizing the 
perſon of the debtor, with or withour 
a warrant from the judge, lawful. 
> Ws 
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May officers before inferior courts 

cite perſons without a written war“ 

rant. 

13. A ſummons muſt be executed with- 

in year and day of its date; when ex- 
ecuted, it muſt be called judicially 


| within year and day of the laſt diet 


of compearance; once called, laſts re- 
gularly for 40 years; 5 
14. The effects of an executed ſum- 
mons, or of one judicially called. 602 
15. In a ſuit at the inſtance of one out of 
the kingdom, there mult be a factory 
for him; to what is ſuch factor liable. 
16. All perſons may be purſued; in ac- 
tions againſt the king, the officers of 
ſlate only called. © 
17. The ptivilege of members of parlia- 
ment, as to ſuits againſt them. | 
18. All perſons may be purſuers, except 
| _ perſons attainted, aliens-enemy, per- 
ſons lying at the horn, and papiſts in 
real actions upon gratuitous rights, 
19. Where the king is purſuer, his ad- 
vocate alone is inſert as ſuch, 
20. Regularly the purſuer's title ought 
to be complete, and the ſubject pur- 
ſued for due, before raiſing the — 
mons; this ſometimes otherwiſe, 603 
21. In ſuits at one's inſtance, others, hav- 
ing intereſt in the ſubjeR, admitted, as' 
if they were purſuers; this allowed 
for ſhortening proceſſes. 
22. The ſtile of libels, curſorily mention- 
ed; not eaſy to find the reaſon of dif- 
ference between the {tile of ordinary 
{ummonſes, and that of reduQions, 
23.-In common ſummonſes nothing is li- 
belled, as they come from the ſignet, 
and were in uſe to be ſo executed, but 
now muſt be libelled before execut- . 
ing them. A blank ſummons can have 
no effect, till 'tis libelled and given 
out to ſee. 
24. All ſummonſes, of old, behoved to 
be libelled before executing them, as 
is the caſe at preſent. 604 
25. Executions, called Indorſations, as 
being in uſe to be wrote on the back 
of the ſummonles — _ 
26. Actions, how brought into court. 
27. Tabulating ſummonſes, is it of any 
effect at preſent. 12 
28. How far cumulation of actions al- 
lowed. Le 605 
29. Where more actione are competent 


touching the ſame thing, does the one 
| bar the other, | 


E 
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OB$BRVATIONS on the Law o 
England. r 


1. The warrants of all actions at law, 
and of execution upon decrees, are 
writs or letters in Ge king's name. 

2, Writs are either original, which are 
the warrants of actions; or judicial, 
founded on judgments. . 

3. Breves or writs are ſaid to be the 
foundation upon which the whole law 
depends; the regiſter containing them 
is of great authority. 606 


1 T.. XXIV, 
The ſeveral diſtinctions of actions. 


SecT1on I. Adtions either perpetual 
or xn c civil or criminal, real 
or perſonal. 


1. Actions either perpetual, laſting for 
40 years, or temporary, cut off by 
ſnorter preſcriptions; temporary acti- 
ons regularly become perpetual, after 
= commenced; exceptions from this 
rule. 

2. Actions are civil or criminal; civil, 
either real or perſonal. In the moſt 
extenſive ſenſe, an action perſonal is 
what ariſes from a perſonal right; and 
a real ation, ſuch as is founded on a 
right real. 


Sgerrox II. Actions either bone f. 
dei, ſtricti juris, ot arbitrariæ. 

3. The famous diviſion of actions into 
theſe, bone fidei; ſtricti juris, and arbi- 
trariæ, in the civil law, explained, 607 

4. The diverſity of actions dome fidei, 
from thoſe ſtricti juris, among the Ro- 
mans, proceeded from their method 
of adminiſtring juſtice. | 608 

5. This diſtinction of actions came, by 
degrees, after abolition of the old for- 

mulas of actions, to be of leſs conſe- 
quence among the Romans, and is of 
little uſe with us. 

6. Somewhat ſimilar to arbitrary actions 
in uſe with us. 


SecTIon III. Actions either recu- 
peratory or penal. 


7. Actions are either for the thing due; 
or penal actions, where more than 
the real value is adjudged, as in ſpui- 
lies, c. Theſe laſt, ſo far as penal, 


PAR. Pact 
only good againſt the heir, if litiſcon- 
teſted with the deceaſed. - 

8. The caſe in the civil law as to penal 
actions. The deciſion of it receded 
from with us, and elſewhere, 609 

9. Diſtinction made between actions 
merely penal and mixed. 


SzcTion IV. Actions either private, 
or popular. 


to. Actions are either peculiar to the 
party intereſted; or popular, compe- 
tent to any perſon that ſhall ſue. 610 

11. What if the penalty is in favour of 
the party intereſted. 

12. How fat an informer in a popular 
action intitled to coſts ; where the par- 
ty has damages, he gets his coſts. 

13: What if the informer agree or com- 

und with the defendant, or delays 
inſiſting in the ſuit, or is nonſuited. 

14. What if the ſtatute does not mention 
the time, after which the action for 
the penalty ſhall expire; how is the 
action limited. 611 

15. The ſame limitation takes place with 
us, as to actions competent upon ſuch 
ſtatutes, as in England. 


SECTION V. Actions in the firſt or 
| ſerond inſtance; ordinary or ex- 
traordinary. 
16. Actions in the firſt or ſecond in- 
ſtance. | 
17: An abſolvitor from the inſtance. 
18. Some allegations not competent in 
the ſecond inſtance, which were pro- 


ponable in the firſt. 612 


19. Actions, ordinary or extraordinary. 

20. Ordinary actions divided into decla- 
ratory, petitory, poſſeſſory, and acceſ- 
ſary, actions; the moſt remarkable of 
ſuch; is the ſubje& of the four follow - 
ing ſections, with an exception of 
ſome to be treated on elſewhere, 


SecTION VI. Actions declaratory. 


21. Declaratory actions of two kinds; 
how far holds it in ſuch action, that 
nibil novi juris tribuit. 

22. A declarator of notour bankruptcy ; 
what required in order to it. 613 

23. What if the debt be diſcharged, or 
diligence ſuperſeded. | 

24. Declarators of property not much 
uſed, except as a concluſion in a re- 
duCtion and improbation. 614 

25. Declarators of redemption, 

26, The 
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can the defender plead any other 
rights in his perſon in bar of it. 

27. PDeckrators of expiry of the rever- 
ſion. 

28. Declaratots of truſt; in what man- 
net competent againſt ſingular ſuccel- 
ſors in a truſt of lands. 

29. Declarators at the ſuperior's in- 
ſtance; that of non-entry, of old, com- 


petent before the ſuperior's courts. 615 


o. Declarators of recognition. 

1. A proteſtation for not inſiſting; pro- 
cels hoe declaring, that if the purſuer 
of the action inſiſt not, he ſhall not 
thereafter be heard, 

32+ Actions of multiple-poinding, decla- 
ratory ones. 

3- When a 4b is null, ſometimes 
neceſſary to inſiſt in a declarator of 


the nullity. 616 


4. Declarators of ſervitudes, and of 
immunity from them; when are they 
neceſſary, A poſſeſſory judgment takes 
place in reſpect to ſervitudes. 

35. Declarators of irritancy, upon tai- 
lies, neceſſary. 


SncT1ON VII. Petitory actions. 

36. Petitory actions; the action of exhi- 
bition and delivery ſuch. In what 
does the action, upon the purſuer's 
right of property, differ from an action 
upon a contract for delivery of a 
particular thing. 

37- When is the purſuer of an action of 
exhibition and delivery liable to re- 


fund the price. 61 


38. The actions of mails and duties ſome- 
times petitory, and at other vimes pol- 
ſeſſory. Competition of rights fre- 
quently comes on by ſuch action. 

39. Poindings of the ground may be 
taken as either declaratory,or petitory 
actions. 

40. In caſe the poſſeſſor has no goods of 
his own upon the lands, thoſe of ſtran- 
gers paſturing thereon may be diſ- 


trained; this not the caſe in poindings 


upon perſonal decrees. 
41. Lan 


ters of poinding the ground my 
be put to execution without a previ- 


ous charge, and are perpetual. 618 


42. The L among real debts, 

how ordered. One that has letters of 
poinding cannot be ſtopt in executing 
the ſame, by en: 


rable infeftment, but no ſuch letters. 


Pace | Par. 


26. The defences againſt this action; 


aving a prefe- 


Pact 
43. Adjudications for perſonal debts. 


44. The ſtatute bringing in adjudications 
within year and day, pari paſſu, fre- 
quently N to debtors. After 
yeaf and day, all adjudications pre- 
ferred according to their dates. 619 
45 Ranking and ſale of bankrupt e- 
ates, | 


46. — petitory action for tithes or ſti- 
en 


47. Petitory actions for damages upon 


delinquencies; and upon hypotheca- 
tions. 


48. Actions for debt petitory; counts 
and reckonings, the moſt material of 
theſe, formerly almoſt inextticable; 
now by the forms made eaſy. 


SecTIon VIII. Actions poſſeſſory, 


and interdicts. 


49. Some actions poſſeſſory require . 
title in writing, others not; the poſ- 
ſeſſory action of mails and duties may 
become petitory, by a competition 
ariſing. | REPS 

50. Interdicts originally 1 by the 
Pretor touching poſſeſſion; thereafter 
poſſeſſory actions introduced. The 
ptopetty and poſſeſſion could not be 
conjoined in one by the civil law; 
what is the caſe by ours. 620 

51. Thoſe poſſeſſory actions, either pub- 
lic or private; the interdict, Quorum bo- 
norum; aſter the example of it the poſ- 
ſeſſion of the anceſtor is continued to 
the heir with us. 

52. Interdicts for recovering poſſeſſion. 
The caſe by the civil laiy of a violent 
diſpoſſeſſor in lands or houſes; in 
place of theſe we have actions of ejec- 
tion, intruſion, and ſpuilies. 

53. The interdict uti poſſidetis, for retain- 
ing poſſeſſion; ſimilar to it is our acti- 
on of moleſlation; in moveables, no 
occaſion with us for this interdict. 621 

54. Incidental interdicts frequently grant- 
ed by the lords, in relation to ſubjects 
in ſuit before them; inſtances of ſuch. 

55. The poſſeſſory judgment with us 
more beneficial than any of the inter- 
dicts among the Romans. 

56. The moſt important poſſeſſory action 
is that of removing; the title in it; the 
variation of the terms by the late act. 

£7. Actions of ejection, intruſion, and 
ſpuilie, poſſeſſory. 622 
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Szctron IX. Actions acceſſory, and 
incidental. | 


58. Actions acceſſory; actions for tran- 
ſumpt ſuch the nature and effect of 
them; an extract out of the general 
regiſter, or even that of probative 
writings; equally good as a decree of 
tranſumpt; the, requilites to it. 
59. Exhibitions by incident. 


60. Exhibitions ad deliberandum.  - 62 3. 


61. Actions prævento ter nino; they ate un- 
neceſſary at preſent, and diſuſed. 
62. Advocations ate incidental or aceeſ- 
ſory actions. n 
63. Actions of transference adlive, now 
aboliſhed, and the heir or ſingulat ſuc- 

ceſſor may directly inſiſt. 

64. Transference paſſive; 

65. How muſt actions before inferiot 
courts be transferred. | 

66, A ſummons of wakening neceſſary, 
when the proceſs lies over for yeat 
and day, A decree needs not be 
wakened, 624 


Procedure in ordinary actions, till 


probation. 


1. The general courſe of proceeding in 
ations, 

2. The firſt queſtion, in an action mov- 
ed in judgment is, if it is regularly 
brought before the court : this con- 

cerns declinators, and other dilators ; 

the effect of a dilator ſuſtained. 

3. All dilators, not inſtantly. verified, 
muſt be proponed peremptorie cauſe. 

4. Where no Matos lies, the merits of 
the cauſe are proceeded to, Relevan- 
cy of a libel, exceptions, or replies. 
It the allegations found relevant are 

, Inſtantly verified; dectee is awarded. 

5. Litiſconteſtation is made upon the 
defender's compearance, and making 
a peremptory defence; but common- 
ly underſtood, where an act of litiſ— 
conteſtation is awarded in order to a 
proof, 625 

6. If the relevancy is doubtful, an act 
before anſwer is granted to both par- 
ties to prove; 0 the proof, with the 
relevancy, is jointly adviſed. | 

7. Exceptions, or peremptory defences, 
The exception of res judicata, ina ge- 


neral ſenſe, applicable to all decrees; 
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but in a more reſtrained acceptation, 
applied to decrees in foro before the 
court of ſeſſian. 

8. This exception uniformly takes place 
n defendets 5 bur, as to purſu- 
ers, only, with reſpect to the titles or 
grounds inſiſted on by them in their 
actions. ? 626 

9. Adecree-ablolvitor in abſence, affords - 
the defender exception. againſt the 
putſuer in another action upon the 

lame grounds, 


10. The import of the rule, Inter allos 


ala vel judicata, aliis non nocere. 


11. If the depending action was intimat- 


ed to the author, the decree therein 
deemed as res judicata againſt him. 


12. Decrees before foreign courts-infer 


not res judicata againſt a freſhſuit here, 
upon the ſame ground. 627 
13. If ſuch decrees have taken effect by 
execution, the only remedy is by let- 
ters of requeſt or repriſal. 
14. The exception of lis alibi pendens; 
how 1s it taken- off or prevented, 


OBSERVATIONS 0n the law of - 
England. 0 


1. By the law of England every dilato- 
ry plea, whereon iſſue is joined, ſhall - 

be peremptory. 

2. Pleas in abatement, of divers kinds, 
by the law of England; ſome of them 
ſpecified: they are laid under ſeveral 
regulations, Ee 

3. The caſe of a plaintiff his being non- 
ſuited; the defendant in ſuch caſe re- 
covers his coſts. 628 

4. Pleas either general, or ſpecial. 


| 5. If a plaintiff ſue two writs againſt a 


defendant for the ſame thing, the ſe- 
cond ſhall abate. 

6. The import of the debate touching 
the relevancy or itrelevancy of a libel 
or defence, ſimilar to a parties: join- 
ing a demurer in the law of England; 
the effect of joining a demurer. 


. The diverſity between arguing upon : 


the relevancy, and ſuſtaining it, be- 
fore our courts; and the effect of 
Joining a-demurer before the courts in 


England. | 
T I T, XXVI. 
Proof or evidence in general. 


1. The importance of proof, 629 
2. Proof is either artificial or nn. 
| 3. It 
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3. It is either ordinary, or extraordinary; 
inſtances of both, 

4. Proof, ex evidentia facti, or evidence 
upon view, an extraordinary proof. 630 

5. Proof either full, or inſufficient, piena, 
aut minus plena. The effect of common 
fame. 

6. The flight of a party, in ſome reſpect, 
an argument of guilt, This illuſtrat- 
ed from the civil law, the law of Eng- 
land, and our own. 631 

7. The degree of evidence, requiſite in 
any particular caſe, depends on the 
nature and circumſtances of it. 

8. Facts only the ſubje& of proof; 

muſt be proved by the party who 

ſounds on them. 


T IT. I. 
Proof by writing. 


1. In acts, warrant granted to cite hav- 
ers of writings * witneſſes, in order 
to a proof; ordinary probation in civil 
caſes, writings, witneſſes, and oath of 
party. The import of awarding a 
7 40 Prout de jure. | 

2. Probative writings are either public 
or private; public, as the acts of court, 
Sc. How far do minutes of proceed- 
ings in courts prove. Is an advocate's 
admitting matters of fact good againſt 
the client. 632 

3- Inſtruments of notaries either ſolemn, 
or not ſolemn; the firſt, ſuch as are 
neceſſary to complete rights or dili- 

ences z ſome of theſe ſpecified. 

4. Where writing is an eſſential ſolem- 
nity, 1t cannot be ſupplied by the par- 
ty's oath, | 

5- Inſtruments not ſolemn are thoſe tak- 
en in the hands of notaries, upon ex- 
trajudicial facts and words. 69 

6. Private writings ; regularly only ſub- 
ſcribed writings prove ; but in | Eat 
of commerce merchants count-books 

. probative in ſome matters; to what 
effect does this hold. 

7. Can one found on a writing without 
approbating it wholly. | 

8. The faith of writings may either be 
altogether enervated, or diminiſhed on- 
ly; inſtances of the firſt. 

9. The faith of writings quite deſtroyed 


by their being improven. 634 


10. How far writings may be taken a- 


Vol. III 
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way by witneſſes, or redargued by 


ſuch proof. 


11. The faith of writings how dimi- 
niſhed. | 

12, When does one's ſubſcribing wit- 
neſs infer his conſent to the contents 
of the deed. TO 635 

13. One's — an obligation granted 
by another, will ſubje& him to make it 
good, as to infeftment thereby direct- 
ed upon his own lands, tho* he do not 
ſubſcribe the ſame. 

14. Another getting a formal infeftment 
in the las will be preferable to the 
firſt creditor. | 

1 5. Marginal notes not good, unleſs ſign- 
ed. 'The caſe of large blanks filled 
up with another hand. | 

16. Either party may, on a diligence, 
oblige ſtrangers to produce all writings 
of uſe to prove their reſpective alle- 
re f How far the earth party 

ound to produce writings againſt 
himſelf. 

17. A general right of all one's effects, 


implies the burthen of his debts to the 
extent, 636 


OBSERVATIONS on the law of 
England: 


1. Evidence; it comprehends teſtimonies 
of witneſſes and writings, 

2. The authority of ſhop-books, 

3. No parol-evidence can be admitted 


to controul what appears on the face 
of a deed or will: 


4. Raſure of the deed, after it is execut- 


ed, vitiates it; the caſe of interlining. 


5. The caſe of a defendant pleading non 


eſt faltum, or denying the ſubſcripti- 
on or ſeal to the bond ſued on. 

6. The diverſity between the law of Eng- 
land and Scotland, as to the faith of 
writings. 637 

7. The plea Non eſt factum, not good a- 


gainſt deeds acknowledged in a court 
of record. 


„. 


Reduction and improbation of 
writings. 


1. Reductions imply a declarator of the 
purſuer's right, and frequently con- 
tain it. The effect of a certification 
in a ſimple reduction. 
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2. Reduction and improbation z can it 
proceed againſt an heir within the year 
of deliberation. The effect of a cer- 
tification in it againſt writings not 
produced, The import of the king's 
advocate's concourſe, 

3. The defender needs only produce 
writings ſufficient to exclude the pur- 
ſuer's intereſt ; what if the writings 
called for are not found in the gene- 
ral regiſter, where ſaid to be recorded. 
If the purſuet paſs from falſehood, 
the defender bound to produce ex- 
tracts. 638 

4. The effect of the judgment of an in- 
feriot court, improving the deed, in 
the caſe of falſehood. 3 39 

5. The import of the maxim, Nunguam 
concluditur in falſo. | 

6. How far the purſuer may be obliged 
to inſiſt in his libelled reaſons of re- 
duction, or that the defender may be 
abſolved therefrom: 

7. Abiding by the deed chaltenged; how 
far it may be qualified. | 640 

8. How far the uſing falſe deeds infers 
the ſame pain with the fabricating 
them. | 

9. Examination of the party charged 
with falſehood, a ſingularity. 

10. The party ſaid to have ſigned the 
deed not admitted a witneſs in the im- 
proving it. 

11. The caſe of indorſing bills drawn 
upon fititious perſons, 641 


1 1 7. XXX. 
Proving the tenour of writings. 


1. Actions of 2 the tenor; they 
are neceſſary remedies, In ſome fa- 
vourable caſes, the court allows the 
tenor to be made up ſummarily. 

2. In proving of tenors, muſt the caſus 
amiſſionis be always proved. 

3. Adminicles for proving the tenor; 
the different kinds of them. 642 

4. Provings of the tenor, in ſome mea- 
ſure, founded in the civil law. 

5. The courſe followed in our old law, 
to ſupply a proving of the tenor. 

6. If the ſubſtantial parts of a er 
are proved, the ordinary clauſes wi 
be preſumed, but not extraordinary 
ones; however, the ſolemnities, as 
the ſubſcribing and atteſting, regular- 
ly, muſt be proved. 


Par. Pact 
7. The tenor of letters of horning, and 
even decrees, may be proved. 643 


8. Such action may be repeated incidenter ; - 
the import of a decree of tenor, 

9. How far, where one's whole writings 
of his lands are accidentally deſtroy- 
ed, the tenor can be made up, on a 
proof by witneſſes before an inqueſt, 
and their verdict, Where ſuch cala- 
mity happens, an act of parliament 
ſometimes granted for facilitating the 
proof of the tenor. 

to. How far the equivalent to a provin 
the tenor is admitted by the law of 
England; | 644 


| TIT XXX. 


| Proof by witneſſes. 


1. A proof by witneſſes generally eſteem- 
ed in our law leſs firm than that by 
writing, 

2. Two witneſſes requiſite, unleſs by ſpe- 
cial ſtatutes it be otherwiſe provided. 

3. What if the witneſſes, on the one ſide 
and other, are contradictory. 

4. All perſons may be witneſſes that are 
not prohibited: Perſons infamous 
infamia juris, and atheiſt-infidels, are 
ſimply rejected; how far other infidels, 

who own the being of God, tho? the 
deny the Chriſtian religion, are ad- 
mitted, | 645 

5. Perſons 'may be witneſſes to prove 
facts that happened during their pu- 
pillarity ; but not lunatics, as to what 
8 in the time of their furio- 
ity. 

6. i” far can perſons be admitted in 
a cauſe wherein they have an intereſt; 
the caſe of alledged capital enmity in 
the witneſſes ; or of burgeſſes, in the 
affairs of the community, | 

7- The receiving good dced, giving par- 
tial counſel, or 1 to be witnels, 

good objections to their being re- 
ceived. ” 646 

8. Servants may be witneſſes againſt, 

dut not for their maſters, 

9. What relation good to caſt a wit- 
neſs. 

10. What if the relation is equal as to 
both parties. One may croſs inter- 
rogate his relation produced by the o- 
ther party. | 

11. Husband or wife not good witneſſ- 

es; 
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es; ſometimes à child admitted for 
one parent againſt the other. 

12. In what reſpect may advocates, writ- 
ers, and agents, be witneſſes; one's 
being preſent when the cauſe is advil- 
ed, a good objection. 647 

13. Are tutots and curators, or brokers, 
good witneſſes. 

14. In what caſes may a creditor, in the 
cauſe of his debtor, or a cautioner, be 
a witneſs ; may a blind man be a wit- 
nels. 

15. In ſome caſes, all petſons capable 
of obſervation muſt be admitted wit- 
neſſes, tho? otherwiſe incompetent. 

16, Sometimes the party injured admit- 
ted a witneſs. | 

17. Incompetent witneſſes examined ex 
officio. | 

18. Witneſſes cum nota. The cauſa ſcientiæ. 64.8 

19. How far a witneſs may obtain his 
depoſition to be rectiſied. 

20. In what caſes are women admitted; 
they are not receivable in writings: 
21. Moveable. tenants good witneſſes ; 
the objection, that the witnels is not 
worth the king's unlaw, how fat 

good; 

22, Inſtrumentary witneſſes liable to no 
objection, as ſuch ; but, as to extrane- 
ous facts, conſidered as other wit- 
neſſes. | 

23. A witneſs not bound to ſwear to 
facts that may infer diſgrace upon 
himſelf, 649 

24. Means of compelling witneſſes to 

come in and depoſe; if they cannot 
travel, or live in a foreign country, a 

commiſſion. granted; ultroneous wit- 
neſſes, who. 

25. Witneſſes in forgery, and proving the 
tenor of writings, muſt be examined 
either by the lords in preſence, or by 
two ordinaries, 

26. Of old witneſſes were examined, 
and their depoſitions adviſed by the 
lords, with cloſs doors; but now with 
open doors. | 

27. The oaths of witneſſes, on extraordi- 

nary occaſions, are taken to lie in re- 
tentis. 

28. How the teſtimonies of witneſſes are 
to be given and authenticated; affi- 
davits allowed in matters concerning 
actions in the plantations, 650 


OBSERVATIONS 0n the law of 
England. | 


1. Regularly husband and wife are not 


Pax. Pacs 
admitted as witneſſes for or againfl 
one another, 

2. One of the judges or jury may be a 
witneſs againſt the defendant; in 
what caſes may accomplices be receiv- 
— or one of the defendants for the o- 
theft, | 

3. Perſons convicted of, or outlawed for 
crimes, are rejected from giving teſti- 
mony. 

4. The exception good, that the witneſs 
is to gain or loſe by the event of the 
cauſe. | 651 

5. How far can freemen of a corporati- 
on be witneſſes in matters concern- 
ing its intereſt, 

6. A witneſs intitled to his expences z 
is he to a reward; the caſe of a pro- 
miſe of a pardon for giving evidence. 

7. It is a good exception againſt a wit- 
neſs, that he believes neither the Old 
nor New Teſtament ; the caſe of an 

infant, an alien, or a bond-man, 

8. Witneſſes ought to be examined in 0- 
pen court, eſpecially in caſes of life; 
what if they are unable to travel. 

9. A witneſs is not bound to anſwer an 
queſtion whereby he might accuſe 
himſelf of a crime: 

10. In an action againſt the hundred, the 
party robbed is a good witneſs ; but 
his teſtimony muſt be corroborated 
by other circumſtances, 

I1, In an indictment for ſtolen goods, the 
owner is a good witneſs. 652 

I 2. In indictments for cheats, ſometimes 
the party admitted a witneſs. 

13. Relation, alliance, or other connec- 
tion, no good exception __ a wits 
neſs ; what if one be infamous, or 
not of years of diſcretion. 

14. Such exceptionable witneſſes may be 
regarded by the jury or not, as they 
ſee cauſe, the exceptions being always 
made, 

15. Women good witneſſes to deeds or 
teſtaments. 


TI T. XXXI. 
Reprobator of witneſſes. 


1, Reprobator of witneſſes; ſometimes 
the court ordain the ling to con- 
ſign a ſum to be forfeited if he ſuc- 


cumb. 653 
2. How far reprobator lies againſt two- 
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witneſſes, as to particulars wherein 
they concur. 

3. As to the initials of a witneſs's teſti- 
mony, it may be redargued, tho" the 
party who is to uſe a reprobator a- 
gainſt the witneſs put the queſtions to 
him. Purging a witneſs, what. 

4. Can reprobatory witneſſes be redar- 
gued by counter-reprobatory witneſl: 
es; the rule in the canon law in this 
cale, 

5. Actions of reprobator, duly proteſted 
for, are competent either before or af- 
ter ſentence; the firſt moſt adviſeable; 
reprobator ſometimes allowed ſum- 
1 6 

6. How far one can reprobate the teſti- 
— 28 of witneſſes produced by him- 

elf, | 

7, Where reprobator is inſiſted in after 
ſentence, can the grounds for reject- 
ing the teſtimony be proved by wit- 
neſſes. 

8. Reprobator may be inſiſted in after 
ſentence, tho? not proteſted for, if the 
fats whereon it is founded are new- 
ly come to the party's knowledge, or 
if he was neceſſarily abſent, or not 
admitted as a party, 


n 
Probation by oath of party, and 


confeſſion. 


t. Oath of party, either of verity, cre- 
dulity, or calumny; an oath of yeri- 
ty, upon the reference of the other 
party, ends the civil queſtion ; but 
can a proſecution for perjury in ſuch 
cale proceed; or can ſuch oath be tak- 


54 


en extrajudicially. 655 


2, He to whoſe oath a point is deferred, 
muſt regularly either ſwear, or refer 
it to the other party's oath ; but ſuch 
reference ſometimes denied z can one 
in every caſe be barred from a proof 
of his allegation if he refuſes his oath 
of calumny thereon. | 

3. Who may defer an oath, or to whom 
may it be deferred; how far the oath 
of a tutor, curator, or factor, good a- 


gainſt the minor or conſtituent; or of 


an author againſt his ſingular ſuc- 
ceſſor. 5 6 
. Such oath may take place in all queſ- 


tions civil, and likewiſe in criminal 


caſes, not inferring corporal puniſh- 


56 


Par, 


ment or infamy ; but a negative oath 
of the defender, in criminal matters 
civilly purſued, will not bar a crimi- 
nal proſecution, 

5. How far an oath of party beneficial 
or prejudicial to others; can the 
oath of one of the debtors, or of the 
creditors, profit or prejudice the reſt ; 
a bankrupt's oath, or deference to 
oath, not good againſt his creditors. 

6. The cedent's oath not receivable a- 
pink his onerous ſingular ſucceſſors 

ut a ground of recompenſation may 


be taken off by the cedent's oath. 657 


7. The effect of a circumduction of the 
term againſt the party to whoſe oath 
a point is referred, If one's oath is 
 ignorat, or with uncertainty, the other 
party may prove the point otherwiſe; 
one may retra@ his reference before 
the party depoſes. 

8. If one depoſe negative to a general 
interrogatory, he cannot thereafter be 
bound ro anſwer ſpecial interroga- 
tories. 8 : 

9. A party's depoſing as a haver, upon 
the ad of Ache, does not 2 
the other party. 

10. An oath impoſed by the judge; an 
oath in —— admitted, where 
there is a ſemiplena probatio, If one 
witneſs depoſe poſitive for the pro- 
ducer, may the point be referred to 


the adverſe party's oath. 658 


11. An oath in litem may be deemed a 
neceſſary oath. 

12. How far an oath of purgation takes 
place with us. Wicneſfes, before they 
depoſe er the points in iſſue, are 
purged of malice, Sc. 5 

13. An oath of credulity; divers inſtan- 
ces of ſuch; the oath of compurga- 
tors of old ſuch. ' 


14. An oath of calumny. 659 


15. The ſolemn affirmation of quakers. 

16. Qualities adjected to oaths either ex- 
trinſic or intrinſic ; theſe which con- 
cern the circumſtances of the bargain, 
or natural diſſolution of it, intrinſic; all 
others extrinſic, 

17. Affidavits accepted, in place of oaths 
upon commiſſions, relative to ſuits in 
the plantations in America, 

18, If one confeſſes the points referred 
to his oath, which is accepted by the 
other party, it is equal to an oath; 
one bound to confeſs or deny points 


alledged by the other party. 668 
| 19. How. 
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19. How far, after one has made a con- 
ſeſſion, may he be put on oath. 

20. Confeſſion before church. judicatories, 
not regarded in temporal courts. 

21. Upon the pannel's confeſſion before 
the aſſize, they muſt give their verdict, 


and the judge his ſentence according 


thereto. | 
22. Torture, of old, uſed to force con- 
feſſions from pannels, now aboliſhed. 


OBSERVATIONS on the law of 
England. 


1. Oath of party, either by compulſion, 


or voluntary, 


2. What if oath be againſt oath, 661 


3. At common law, the plaintiff cannot 
prove his declaration, or count, by 
the defendant's oath z but the defen- 
dant, in actions on ſimple contracts, 
has the privilege to wage his law, or 
free himſelf by his oath; this not fol- 
lowed by any bad conſequences. 

An executor cannot wage his law, 
and therefore is not liable to an action 
upon a ſimple contra&; nor does it 
obtain in the caſe of an infant. 


$. The oath of the defendant is never 


competent in criminal matters; but 
his confeſſion, 1 emitted in 
open court, is the higheſt conviction. 


T IT. XXXIII. 
Probation by verdict. 


1. The verdict of an inqueſt in ſome 
ſenſe probatio probata, The conſtitu- 
tion of an inqueſt of old, and at pre- 
ſent; the majority carries it. In Log: 
land, and before our court of exche- 
_ the 12 jurymen muſt all agree; 
they are likewiſe called an aſſize or 

Jury. | 

2. Civil and criminal cauſes were of old 
tried by ah inqueſt. Antiently trial 


by water and fire uſed. 66 2 


3. Aſſizers of old judged upon their pro- 
r knowledge. | 

4, A conjecture, how the neceſſity of 
the jurors,agreeing in one voice, came 
to take place of old with us, 

5. The trial by ſingular combate; the 
procedure in it, and conſequencet of 
the ſame. 

6. Jurymen ſaid to be both judges and 
witneſſes; in what ſenſe does this 
hold; they cannot regularly now pro- 


Yor. III. 


Par. Vs in 
ceed upon their private knowledge. 664 

5, With us, of old, all civil cauſes were 
tried by an inqueſt, which holds only 
now in ſeven brieves; but the court 
of ſeſſion in place of an inqueſt; in 
what ſenſe are the aſſizers called a 
Condign inqueſt; in what criminal 
caſes is a trial by inqueſt uſed, 

8. The effect of a verdict in civil caſes 
is, that it, with the ſentence thereon, 
is ſubject to a review before the court 
of ſeſſion z but, in criminal caſes, ver- 
dis cannot be reverſed, tho', of old, 
jurors might have been ſubje&ed to 
an aſſize of etror ; this took only place 
where the pannel was acquitted. This 
diſcontinued. | 

9. Verdicts (Veredicta) juſtly fo called, 
either in criminal or civil caſes. The 
king's pardon does not cut off the 
judgment, as to the patty's damages 
and coſts. 664 


OBSERVATIONS on the law of 
England. 


1. Trial by battle took place in Eng: 
land: a veſtige of divers kinds of trial 
in the queſtion put to the party, how 
he will be tried, 

2. Trial by Ordeal, called Fudicium Dei; 

a freeman was thus tried by fire, an 
one of ſervile condition by water; this 
diſcharged by ſtatute, 665 

3. The trial by jury the great excellency 
of the Engliſh conſtitution; this was 
by the common law, and is confirmed 
by the great charter, 

4: Juries are either grand, or petty ju- 
ries; the requiſites of jurors, 

5. What if one juty-man ſtand out, and 

will not agree with the reſt, 

6. Jurors in a miniſterial capacity, how 
liable to puniſhment z or thoſe who 
corrupt or influence them. 

7. What if the jurors eat or drink at the 


charge of any of the parties. 666 


8. Or if either party, or any for him, 
deliver any writings to the jury. 

9. Jurors formerly liable to be queſtion- 
ed in the ſtar- chamber. 

10. An Attaint lies againſt the jury for a 
falſe verdict in a civil cauſe, but not 
in a criminal one. 

11. It lies not only againſt the jury, but 
likewiſe againſt the party; the proce- 
dure in it. A grand jury tries it. 

12. The ſevere puniſhment of a juror 
convicted in an attaint, 


Uuu 13. The 


— , 
— 2 < 


. lf 
4 — — 
2 7 So. - 
1 


—— 


= r — 2 VS 
25 


* 
. 

jt 
i 

ö 
* 


». — 
+= 
— 
2 
** . 


3 


152 A TABLE OF THE CONTENTS. Boax IV. 


Par. Pace 

13. The jury may give their verdi& 
without any evidence brought in open 
court, | 

14. A juror may be examined upon oath 
in court as a witneſs, 667 


2:4 T. . 
Preſumptions. Fictions of law. 


SECTion I. Preſumptions. 


1. Proof either artificial, or inartificial; 
the laſt, preſumptions. 2 

2. Preſumptions. A preſumption is ei- 
ther hominis, juris, or juris et de jure, 
by the civil law and ours. Preſumptio 
hominis, or a preſumption of the judge, 
What. | 

3. A preſumption of law is, where the 
law preſumes a fact to be true, till it 
is elided by a proof, or ſtronger con- 
trary preſumptions; of theſe, divers 
inſtances given, 

4. Preſumed, that the child born by the 
wife is the husband's; how is it e- 
lided. 668 

5. A perſon in foreign parts ſometimes 
preſumed to be alive, till 100 years 
of age; in ordinary cales, other wife. 

6. The record of one's age from the 
baptiſm-books regularly. ſuch a pre- 
ſumption ; what if the = of the bap- 
tiſm, and not of the birth, is only re- 
corded. 3 

7. The preſumption of law for a lawful 
marriage. 

8. Præſumptio juris et de jure, is that which 
the law preſumes not only to be true, 
but ordains to be taken for truth ; di- 

vers inſtances of ſuch. 669 


SECTION II. Fictions of law. 


9. A fiction of law is, where the law ſup- 
poles a. thing to be, which really is 
not. Examples of it. 

10. Fictions of law can only be applied 
to the particular uſes for which they 
were deſigned; this exemplified. 670 


OBSERVATIONS on the Law of 
England. 


1. The general import of preſumptions; 
inſtances of ſome of them, 8 

2. Some things the law does not pre- 
ſume. | 

3. Preſumptions of law for one's death 
after ſeven years abſence, or requiſi- 
tion to produce him, 671 


{ 


Pax. Pack 

4. Inſtances of fictions in the law of Eng- 
land; muſt be limited to their proper 
uſe. ö 


EA ar 1108-* od 


Advocations. 


r. Advocations; no ſuch remedy among 
the Romans. | 

2. The great uſe of advocations. 672 

3. Advocations of antient uſage, 

4. Advocation an incident action; the 
party againſt whom it is preſented may 
conſent to diſcuſſing upon the bill. 

5. Letters of advocation expede muſt be 
produced before the inferior judge, 
and inſtruments taken thereon; any 

rocedure thereafter, till it be diſcuſt, 
is a contempt of the lords authority. 

6. The advocation muſt be diſcuſſed be- 
fore the principal cauſe can be heard; 
the cauſe is advocated either in jure, 
or of conſent; when advocated, it pro- 
ceeds as an original action before the 
lords, 6074 

7. If the cauſe is remitted ſimply, remit- 
money is due by the raiſer of the ad- 
vocation, and the cauſe proceeds as 
before; but, if remitted with inſtruc- 
tions, or to another judge, no remit- 
money is due, and the cauſe proceeds 
in terms of the remit. mg 

8. The reaſons of advocation are either 
incompetency of the judge, but that 
not pleadable by the purſuer; or ini- 
quity by a wrong judgment; or intri- 
cacy of the queſtion in iſſue. 

9. Advocations in criminal cauſes by the 
lords of juſticiary ; or by the judge of 
the high court of admiralty in mari- 
tim cauſes, | 674 

10. A certiorari is granted at the requeſt 
of the lord advocate, for removing an 
indictment from before juſtices of O 
yer and Terminer to the court of jul- 
ticiary, in trials for treaſon. 


OBSERVATIONS on the law of 
England. h 


1. The writ of habeas corpus cum cauſa 
removes an action from an inferior 
court to a ſuperior; it cannot be grant- 
ed in cauſes not exceeding 5 /. 

2. A writ of certtorari ſerves likewiſe in 
place of advocations. 

3. An ee it ſtays proceedings in 
an inferior court, and is ſometimes di- 


rected to eccleſiaſtical courts, 675 
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4. A prohibition is a writ directed to ſtay 
proceedings in the eceleſiaſtical courts; 
if it is found groundleſs, a conſultati- 
on is granted to authoriſe them to 

——— 


TIT. XXXVI. 


Judgments, ſentences or decrees. 


1. Judgments of courts, either interlo- 
cutory, or definitive : the chief of the 
firſt kind, warrants for leading the 
proof; can ſuch acts be ſummarily re- 
called : the warrants of final Judg: 
ments, interlocutory in effect, till ex- 
tract of the decrees, 

2. Rules to be obſerved as to extracting 
decrees ; or as to reclaiming petitions. 

3. A decree is the final judgment of the 
court duly extracted; it is either con- 


demnator, or abſolvitor, or both. 676 


4. Decrees of the court of ſeſſion are ei- 
ther by an ordinary, or by the whole 
lords; but both are of the ſame im- 

rtance, after extract of the ſame. 

5. Decrees may vary from the terms of 
the libel, either by the act of the 
judge, or of conſent of the parties; 

they ought regularly to determine the 
coſts of ſuit. Profits of the thing in 
ſuit, or damages thro' the ſuit, tho? 
not libelled, may be decreed. 

6. Decrees are either in abſence, or up- 
on compearance; the effect of a de- 
cree in abſence ; litiſconteſtation res 


abſente improper. 677 


7. A decree of regiſtration properly nei- 
ther in foro, nor in abſence. 

8. The procedure in order to ſummary 
decrees of regiſtration, 

9. To what effect may writings be re- 
giſtred after the death of the granter, 
or receiver. 

10. Decrees of regiſtration can only be 
in courts competent ; how far regard- 
ed as decrees. 

11. Decrees upon compearance, or in 
foro, either proceed without an ex- 
tracted aft, or upon one; the nature 


of both. 678 


12. If it is upon an act before anſwer, 
does a cirtumduction of the term 
make way for a decree, 

| 13. In an act before anſwer, if the de- 

fender was burthened with the proof, 

decree condemnator upon circum- 
duction of the term, will be given of 
courſe ; but he may, on application 
| to the lords, be heard on the relevan- 

cy, upon refunding the expences. 

14. Only decrees in foro contradictorio be- 
fore the lords of ſeſſion, or other ſu- 

perior courts, properly operate res 

| Jgudicata; how became ſentences with 
the Romans res judicate. 679 

15. A decree againſt ſeveral perſons re- 
gularly ſubjects them only proportion- 
ably ; ſometimes otherwiſe. 

16. The effect of a decree in foro; how 
may 4 minor be reponed againſt it. 
One is reponed to his oath, after a 
circumduction of the term, if equity 
require, but otherwiſe not. 

17. Competent and omitted tiot regard- 
cd againſt foreigners; nor regularly in 
a decree of ranking of creditors. 689 

18. How far ſentence paſt upon falſe 
writings, or thro* non-produttion of 
the true documents, could be laid open 
by the civil law ; or can by ours. 

19. Decrees in foro againſt defenders are 

always res judicate; but, as to purſuers 
only, fo far as concerns the rights 
founded on by them; and in decrees 
of ſuſpenſion, only as to points there- 
in determined, or that were compe- 

tent by way of ſuſpenſion, 

20. In what reſpe& decrees, even before 
inferior covurts, may be termed Res 

judicate: compenſation not admitted 
thereafter, * the decree is turned 
to a libel. : 

21, The form of decrees in civil caſes; 
the extract contains the whole ſteps 

of procedure, which is expedient ; it 
imports, that judgments mult proceed 

with deliberation. 681 

22. Judgments and ſentences in crimi- 
nal matters touched upon. 
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T IT. XXVII. 


Perſonal execution upon decrees: 


1. The great benefit of execution upon 
decrees. It proceeds by the king's 
authority; in the civil law is termed 
Imperium mixtum in civil caſes, and im- 
perium merum in ctiminal, 

2. The power of execution veſted in in- 
ferior judges, The caſe of writings 
regiſtred in town-court books. 

3. Perſonal execution proceeds by horn- 
ing and caption, Horning conſiſts of 
two parts; 1. The charge to make 
payment; 2: Denunciation of the 

party for non-payment, The execu- 
tion of the charge. 

4+ The procedure in a denunciation: 
The hotning and executions muſt be 
duly regiſtred. 

5. Denunciations in criminal cauſes be- 
fore the juſticiary, and before the cit- 
cuit-courts. 

6. The conſequents of an outlawry, and 
denunciation. 

7. A caption will be iſſued againſt a par- 
ty regiſtred at the horn, tho” the de- 
nunciation was only at the market- 
croſs of Edinburgh; ſuch horning has 

no other effect. 

8. Relaxation from the horn, its effect. 

9. Horning originally only upon decrees 
of the ſeſſion; but thereafter, by ſpecial 
ſtatutes, allowed upon decrees of in- 
ferior judges; the difference between 
theſe two kinds of hornings. 

10. General letters of horning; they are 
granted for the king's revenue; mi- 
niſters ſtipends, the rents and debts 
due to univerſities, ſchool-maſters, and 

| hoſpitals, or by them. 

11. Perſonal execution conſummated by 


caption; firſt and ſecond letters of 


caption; the charging magiſtrates on 
the firſt letters to incarcerate the par- 
'y apprehended, and their refuſing, 
ubjects the burgh to the debt. 

12. Second letters of caption neceſſary 
only in order to . her execution 
againſt the magiſtrates. 

13. The meſſenger, in apprehending the 
party, touches him with his wand of 
peace, after which he becomes his pri- 
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ſoner; and all guilty of reſcuing him 
liable 1 de br 6 | 

14: May a meſſenger keep the party 2 

Tones: in a ſafe houſe 12 
ment. 

15. The caſe of priſons without cat- 
bands; or of an eſcape in a tumult. 
The magiſtrates only Fable to the ex- 
tent of the ſum for which the party 
was booked; what if he is not book- 
ed at all. 

16. Peers, or married women, cannot b 
impriſoned for debt. 

17. Creditors in poſſeſſion of the debtor's 
eſtate, cannot ule perſonal execution; 
but othetwiſe in the caſe of ſequeſtra- 
tion. 

18. Captions paſs of courſe upon regil- 
tred hornings; but ſummary warrants 
ate granted againſt perſons ſuſpected 
of flight. 

19. The corps of the debtor cannot be 
arreſted, 

20. How far captions can be put in ex- 
ecution againſt perſons diſtempered 
in their body or mind. 

21. How far a meſſenger may break open 
one's door in executing letters or writs 

of execution. 

22. In criminal aceuſations, if the de- 


fender be acquitted, how indemnified. 


22. If he is condemned, the judgment 
3 a Jqudg 
muſt be preciſely executed, 


-T IT. AXZAVIL 


Suſpenſions, protections, ſuperſe- 
deres. 


1. A ſuſpenſion; it is either a ſirhple ſuſ- 
penſion, or ſuſpenſion and relaxation, 
and, if the party is impriſoned, a charge 
to ſet at liberty. It may be either of 
a charge actually given, or of the 
ground of a charge; it muſt be intimat- 
ed to the creditor to ſtop execution. 


2. A bill of ſuſpenſion is paſt or refuſed, 


either upon anſwets or without them; 
what if paſt on falſe writings, or ca- 
lamnious reaſons. To ſtop paſling, 
the charger may depoſe upon the rea- 
ſons referred in the bill to his oath. 
3. The effect of a paſt bill unexpede; the 
charger may conſent to diſcuſs upon 
the bill. 


4. The 
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4. The caſe of cautioners and atteſters; 
in relation to ſuſpenſions. The clerk 
to the bills, how far liable to the par- 
ty's damage on ſuch occaſion, 

5. In ſome caſes, in ſuſpenſions, conſig- 
nation is requiſite, 2 

6. Suſpenſions upon juratory caution. 

7. The effect of a ſiſt on a bill of ſuſpen- 
ſion. | 

8. Suſpenſion ſtays all perſonal executi- 
on and poinding, till it is diſcuſt ; but 
the creditor may, in the mean time, uſe 
all real diligence for ſecuring his debt, 

9. The effe of a proteſtation for not 

roducing the ſuſpenſion when regu- 
Jarly called for. 10 

10. The ſuſpenſion is diſcuſt, when ei- 
ther the letters are ſimply ſuſpended, 
or 'till a certain event; or when the 
reaſons of ſuſpenſion are repelled, and 
the letters found orderly procecded, 

11. The effect of a ſuſpenſion diſcuſt a- 
painſt the ſuſpender. 

12. Sometimes no decree of ſuſpenſion 
follows, but the charge is turned into 
a libel. Eiked or added reaſons of 
ſuſpenſion. 

13. How reaſons of ſuſpenſion inſtantly 
verified ; the charger's oath ſufficient; 
what if the reaſon is founded on writ- 
ings in another's poſſeſſion, or on facts. 11 

14. What if the reaſons of ſuſpenſion are 
found not competent by way of ſul- 
penſion, and the ſuſpender repeats a 
reduction. 

15. The order of paſſing bills of ſuſpen- 
ſion, according to the different kinds 
of decrees. mT 

16. Suſpenſions of decrees of inferior 
judges in criminal cauſes. The caſe 
of ſuſpenſion of decrees of courts of 
admiralty. 

17. The reaſons for procuring ſuſpenſi- 
ons, either incompetency, iniquity, or 
intricacy. 

18. Suſpenſions of decrees of parliament, 


how far competent. 14 


19. Can a ſuſpenſion be competent not- 
withſtanding that the debtor has re- 
nounced it. 

20. Suſpenſions of attempts of encroach- 
ments upon one's property or poſſeſ- 
ſion. 

21. A perſonal protection a kind of ſuſ- 
penſion; granted wrongfully, the judg- 

es liable = the debt. In what caſes 
vx: the courts of ſeſſion, juſticiary, 
and exchequer, grant protections. 


Vor. III. 


PAR, Pact 
22, What if the creditor, duly cited to 


the granting ſuch protection, did not 
object; or the meſſenger, in reſpect 
of it, refuſe to execute the diligence. 13 

23. Our parliament, on extraordinary 
occaſions, granted protections. The 
Roman emperors never awarded them 
without caution found for the debt. 
It is the privilege of the ſubje& with 
us to commit the debtor to priſon 
exceptions from this rule. 

24. The effect of a ſuperſedere by cre- 
ditors to their debtors. 

25. The king cannot, in civil caſes, ſtop 
execution, but may in criminal; in 
ſuch caſe a pardon or reprieve, a ſuſ- 
penfion of the ſame. 14 


„ 
The privilege of ſanctuary. 


1. All churches ſanctuaries or Aſylums 
of old, The Abbey the only ſanctuary 
at preſent; it protects only debtors. 

2, Is booking neceſſary in order to the 
privilege. I 

3. Fraudulent bankrupts not intitled to 
its protection. 

4. As to what facts or debts the privilege 
not good. 

5. Temples and altars among the gen- 
tiles, ſanctuaries. The altar of mere 
at Athens. The privilege of Aſylum 
among the Jews. 

6. The privilege of Aſylum among the 
Romans, after they embraced Chri- 
ſtianity. ; 16 

7. The privilege of ſanctuary by the ca- 
non law, exceſſive as to criminals. 

8. How far the privilege competent to 
debtors by the canon law, or by our 
old law. 


9. The extent of the privilege of ſanc- 
tuary. 


OBSERVATIONS on the law of 
England. 


1. The privilege of ſanctuary, of old, 
obtained in all churches and church- 
yards. 17 

2. Not deemed a ſanctuary till authoriſed 
by the pope; it gave protection, in ci- 
vil caſes, againſt execution of the bo- 
dy, and in criminal, as to all felonies. 

3. 1 he privilege of ſanctuary entirely 
taken away in England, by ſtatutes. 

| Xxx TIT. 
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T1T. XI. 


The benefit of a Ce/io bonorum, and 
the act of grace. 


I. In actions of ceſſio bonorum, the party 
muſt be incarcerated before he can 
inſiſt; he conſigns, * oath, a diſ- 
poſition of all his effects; how that 
underſtood. | 

2. The import of a decree in ſuch acti- 

on. How far neceſſary that the par- 
ty ſhould wear the dyvour's habit. 

3. The benefit of a ceſſio bonorum compe- 
tent to one who has renounced it; and 
even to one who {wore to make pay- 
ment ; but not to debtors in penal 
ſums for delinquencies z nor to frau- 
dulent bankrupts; nor to debtors in 
breach of truſt: but is to their cauti- 
oners. 

4. The benefit not competent as to an 
aſſythment. | | | 
5. Where one that has taken the benefit 
of a ceſſio arrives at better circumſtan- 
ces, may he retain what is ſufficient 
for Tags out out of his ſuperveen- 

ing effects. | 

6. A ceſſio bonorum does not infer infamy. 
If the effects ſurrendered yield more 
than pays the debts, the overplus be- 
longs to the party. 

7. Fraudulent bankrupts not only infam- 
ous, infamia juris, but likewifs lubject 
to arbitrary puniſhment; when ma 
the court lifhenſe with the dyvour's 
habit. 

8. The benefit of the act of grace. If, 
after the party has intimated to the 
incarcerator, he is arreſted by ano- 
ther creditor, no new intimation ne- 
ceſſary. 

9. What if the party has an aliment o- 
therwiſe. The caſe of our old law 
on ſuch occaſion. 

10. Is the priſoner in any caſe liable to 
refund the advancements for his main- 
tenance. | | 


11. The late act of ſederunt 1735, in- 


18 


19 


20 


tended for the eaſe of debtors, and an e- 


2 among ereditors of bankrupts, 


uffered to expire as inconvenient. 21 


12. The extreme rigour of the civil law 
among the old Romans, againſt debt- 
ors; this never put in execution. 

13. How far one conforming to the ſta- 
tutes of bankrupt in England, ſafe as 
to debts contracted here. | 


| 


OBSERVATIONS on the law of 
England. 


1. Merchants and tradeſmen the only 
657 96 againſt whom a commiſſion of 

| bankrupt may iſſue, * 

2. The power of commiſſioners of bank- 
ruptcy over the bankrupt's Yun 
and his eſtate perſonal and real, 

3. The party conforming to the ſtatutes 
of bankrupt, intitled to a proportion 
of his own eſtate, and to perſonal li- 
berty ; and if the creditors have 15 


ſhillings in the pound clear, is dit 
charged of his debts, 22 


4. What incumbent on the bankrupt to 
intitle him to the benefit of the ſta- 
tutes. 

5. Debts contracted, or payment made 
of the ſame bona fide, before iſſuing 
out of the commiſſion of bankruptcy, 
good: bills of bottomry, and policies 
of inſurance, may be claimed upon. 

6. The bankrupt not ſurrendering him- 
ſelf, or concealing his effects, to the va- 


lue of 20 /. guilty of felony. 22 


7. Other inſolvent debtors in priſon re- 
lieved, by ſtatutes from time to time. 
8. Perſons impriſoned after January 1ſt 
1747, may be compelled to give in a 


ſcheme of their effects upon oath; and, 


if they make a falſe oath, are adjudg- 
ed guilty of felony. 


TT; LI. 
Real execution. 


SecTion I. Execution relating to 
moveables. 


1. Real execution concerns either move- 
ables or lands; poindings relate to 


moveables, and are either poindings 


of the ground, or upon perſonal de- 
crees ; the warrants of theſe laſt. 


2. The procedure in poinding; appriſing 


the goods on the ground, and at the 


market · croſs, neceſſary, „ 
3. It proceeds for the meſſenger's fee, 


as well as for the debt. 


4. Only the debtor's own goods can be 


poinded: the procedure where ano- 
ther offers his oath that the goods are 
his. The rule of preference in poind- 
ings by parcels. 


5. How far plough- goods can be poind- 


ed. 1 
6. A Par- 
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6. A party ſtopping a poinding, without 
juſt cauſe, liable for the debt. 

7. The form of heritors poinding for 
their rents, and miniſters, c. for their 
rents or ſtipends. The caſe of ſu- 
periors poinding for their feu- duties. 

8. What if the goods are within cloſe 
doors. 

9. A ſhip, or goods on board of a ſhip, 
cannot be poinded ; how affected. 26 

10, How far a creditor can affect his 
debtor's lands, without diſcuſſing his 
moveables. 

11. Some parallel between appriſings of 
lands, and the diſtraining of move- 
ables. 5 

12. The meſſenger judge in place of the 
ſheriff, and the notary is his clerk to 
a poinding. 

13. 5 in the meſſenger to make 
offer of the goods to the debtor for 
the appriſed value. | 

14. Decrees of forthcoming, a real exe- 
cution upon moveables. | 27 

15.Execution, where a defender is found 
liable to reſtore particular things. 

16, The caſe of poinding cattle found 
in the skaith or damage faiſant. 


SetcTION II. Execution relating to 
lands. 


17. Letters of poſſeſſion or ejection; the 
procedure in ſuch execution. 28 

18. Whether is a preceeding charge ne- 
ceſſary in ſuch caſe. 

19. Is inhibition a proper execution up- 
on lands. | | 

20. Adjudication rather a judicial con- 
veyance than an executorial diligence, 

21. The great executorial, in reſpect to 
heritage, is a ranking and ſale of the 
debtor's eſtate z the procedure in it. 
If no purchaſer appear, the ſubjects 
may be divided among the credi- 
tors; but the ordinary courſe is to 

apply to have the price lowered. 

22, What if there is a donatary to the 
debtor's liferent-eſcheat; or other life- 
rents affect the lands under fale. 

23. Perſons neceſſary to be cited in a 
ranking and ſale; the whole eſtate 

mult be brought under it. 

24. Purchaſers at a roup get no abate- 
ment of the price, on pretence of the 
debtor's want of right, to the tithes, 
diſcovered after the ſale; or of the 
fall of the judicial rental. 

25. Debts ranked devolve to the heir, 


Par. PAGE 
even tho? the anceſtor died after a ju- 
dicial ſale. | 

26. Other judicial ſales of lands compe- 
tent before the court of ſeſſion z; how 
far lands ſtrictly entailed may be ſold 
for payment ot the tailier's 2 


0 


I . 


The effect of irregularity in e xe- 
cution upon decrees. 


1. The conſequence of illegal executi- 
ons. 

2. The executer, in virtue of a lawful 
warrant, not blameable, tho? the 
ground of it be falſe. One executed 
for the ſuppoſed murther of a perſon 
ſtill living, 31 

3. Feriat-days, Execution cannot pro- 
ceed upon Sunday, 

4. How far executions can proceed up- 
on Chriſtmas, or ſuch other reputed 
holy days. | 32 

5. The civil feriat-time ; executions un 
lawful on faſt, or thankſgiving-days. 33 


OBSERVATIONS on the Law of 
England. 


1. At common law, in perſonal actions, 
execution not competent, as to one's 
perſon or his lands; except in the caſe 
of lands deſcending to an heir, 

2. The perſon, goods, and lands of the 

debtor, ſubjected by ſtatutes. | 

3. Execution cannot e in real ac- 
tions, againſt an infant heir. 

3. The writs of capias ad ſatisfaciendum, 
fieri facias, levari facias, and haberi fa- 
cias ſeiſinam. 

4. ny different kinds of execution be 
ſued upon a judgment, ſtatute, or re- 
cognizance. h 

5. What if the party taken in execution 
dies in priſon: the caſe of execution 
againſt an heir, executor, or admini- 
{trator. 

6. From what time are lands bound by 
a judgment, ſtatute, or recognizance z 
or the property of goods, by a writ 
of execution againſt the ſame. 

7. The preference of the king's debt, in 
execution,to that of common perſons. 34 

8. If execution is not ſued within year 
and day, a ſcire facias neceſſary, 

9. How far the ſheriff can, in executi- 
on, break open doors, 


10. What if the debtor is reſcued. 
| 11. Is 
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11. Is payment made to the ſheriff, when 
_ executing the writ, good. 

12, No remedy againſt the ſheriff, on 
— of the goods being underva- 


THT. Mk. 
Competition. 


1. Poinding executed before decree of 
forthcoming, regularly preferable up- 
on the goods arreſted ; it is otherwiſe 
if there be colluſion in the caſe. 

2. his, nh there is no preference a- 
mong perſonal rights from cheir dates, 
but only according to the diligences 
thereon ; the exceptions from this 


rule. 55 


3. Competition between the ereditors o 
an inſtitute, and thoſe of a ſubſtitute 
in a bond. The danger of inaccura- 
cy in reporting deciſions. 

4 The caſe where one of the competi- 
tors lives in England. 

5. Competitions about moveables moſt- 

ly come in by multiple-poindings ; 
or parties compearing for their inte- 
reſts in other ſuits. 

6. Competition concerning heritable 
rights likewiſe takes riſe often from 
multiple-poindings ; the purſuers can- 
not diſclaim ſuch proceſſes, tho” raiſ- 
ed without their conſent, 

7. In heritable rights by infeftment, the 
preference regularly is determined 

according to the date of the regiſtra- 
tions of the ſeiſins; three exceptions 


from this rule. 37 


8. The rule of preference among ad- 
judgers. 

9. The preference of adjudications with- 
in year and day of the firſt, admits of 
three exceptions. 1. As to thole up- 
on debita fundi. 2. In reſpett to ſuch as 
proceed on debts where with a diſpoſi- 
tion is ſpecially burthened. 3. As to 
thoſe upon the debts of the 13 
within three years of his death. 

10. If a voluntary right is prior to the 

citation in an adjudication, infeft- 

ment, tho? taken after the decree 
and charge thereon, is preferable ; 
what if the right was poſterior to 


36 


the citation. 38 


11. What if ſome creditors have grounds 
of reduction againſt others of them. 
12. To what effect a creditor adjudger 

in a ranking, is ſtated for his. whole. 


- 
o 


— 


* 


Pak. 
accumulate ſum. | 

13. If any creditor is neglected or wrong- 
ed in the ranking, how is he redreſf 
ed in a reduction; in ſuch proceſs the 
purſuer muſt ſatisfy the production. 

14. In a competition between an inhibit- 


annualrent, the diſponee preferable. 

15. A voluntary infeftment granted af- 
ter infeftment on the firſt effectual 
adjudication z but before thoſe who 
came in within year and day of it, 
preferred to them, 

16, In caſe of more conveyances of a 
perſonal heritable right, the one firſt 


OBSERVATIONS on the law of 
England. 


t. A prior incumbrancer, buying in a third 
incumbrance, holds the lands againſt 
the ſecond till both are paid, unleſs 
he had notice of the ſecond. 

2, How far a purchaſer of an incum- 


the lands before, preferable. 

3. The lands which the debtor has at the 
time, or thereafter, ſhall acquire, af- 
fected by a ſtatute-merchant, or ſta- 


4. Competition between a mortgagee 
and a judgment-creditor, 


TI T. M. 
lumnious ſuits and pleas. 


raged by the civil law, and more ſo 
by the rules of the goſpel; the ſame 
reſtrained by our law. 

2. The oath of calumny a reſtraint up- 
on calumnious ſuits. 


a good conſcience. 
4. What if the defender unjuſtly denies 


5. The party calumnious or litigious, is 
ſubjected to the other's expences, or 
coſts of ſuit ; and ſometimes to a far- 


ſions. 

6. The ſtatutes, which ſubject the loſer 
of the caule ſimply in expences, mult 
be underſtood only to take place 


of 


er and a diſponee, to the arrears of an 
39 


ther ſum, more eſpecially in ſuſpen- 


where he is calumnious; but his oath 


Pacer 


completed by infeftment, preferable. 40 


brance, who was not concerned with 


ple. 41 


LD 
* 


Reſtraints upon groundleſs or ca- 


1. Vexatious or calumnious ſuits diſcou- 


2. It may be given by both parties, with 


the charge againſt him, 42 
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of calumny is no ground for relieving 
him of the ſame. 

7. Reſtraint upon members of court, and 
factors upon ſequeſtred eſtates, againſt 
purchaſing rights depending in ſuit, 
or making corrupt pactions touching 
the ſame. 43 

8. In what civil caſes does judgment a- 
gainſt defenders infer infamy. 

9. In England, no coſts of ſuit were given 
at common law, but thereafter intro- 
duced by ſtatutes, 

10. A common informer not intitled to 
coſts, unleſs allowed by the ſtatute e- 
nacting the penalty; the caſe is other- 
wiſe, if the penalty is given to the 
party aggrieved. 

11. How far common informers liable 
to coſts, Does this rule,touching coſts 
in ſuch actions, extend to Scotland. 

12. The puniſhment of falſe accuſers by 
the civil law, and by our law. 44 

13. This treatiſe intended to prevent 
groundleſs ſuits, 


r 


Rules of the civil law, illuſtrated 


and adapted to the law of Scot- 
land. 


1. The intent of this title, only to take 
notice of ſuch rules of the civil law as 
tend to illuſtrate our law. 


RvuLE 1. The nature of a rule of 
law. 45 


2. This deſcription quadrates only to the 
rules as formed by the lawiers; but 
when they were confirmed by the Em- 
peror, they became an eſſential part 
of the civil law ; and as ſuch are re- 
rang with us. 

3- Rules of law muſt be kept within due 
bounds, and only applied to proper 
caſes, 

4. Divers other rules of law beſides thoſe 
in this title; how is the ſtudent to ap- 
ply himſelf to theſe rules. 

5. Maxims of law the fame with rules of 


law : the force of ſuch in the law of 
England. 


RuLE 2. The diſability of women, 
and minors, as to public offices. 46 


6. Women are capable of the ſovereign- 
ty; and offices of inheritance. Wo- 
men could not be arbiters with the 
Romans; but may with us. 


Vol. III. 


7. The age qualifying one to be an ad. 
vocate, arbiter, or judge, by the civil 
law, and our's. 

8. How far women or minors capable 


of public offices by the law of Eng- 


land, 


Rur 3. The diverſity between 
the caſe of madmen, and that of 
infants. 47 


9. The guardian of an idiot, Sc. acts 
all for him as a tutor, and therefore 
more properly called tutor than cu 

rator. | 

10. Idiots or madmen incapable of mar- 
riage ; but ſuch calamity ſuperveen- 
ing does afford no ground for diſſolv- 
ing it. 1 5 

11. 4 of a pupil diſtinguiſhed in- 
to three periods; 1. Infancy. 2. That 
wherein he is ſaid infantis proximus. 
3. When he is ſaid pubertati proximus. 

12. The child, when infantie proximus, 
is ſaid to differ little from an infant; 
but he may acquire to himſelf, as if 
next to puberty. In the laſt period 
he is capable of fraud and deceit both 
in contracts and crimes, 48 

13. Are pupils, in the period next to 
puberty, contracting without autho- 
rity of their tutors, naturally bound 
by the contract. 

14. A deed by a pupil not authoriſed, 
cannot be homologated by relative acts 
after majority ; but may be ratified. 

15. A pupil paſt the age of infancy, act- 
ed with authoricy of his tutors _ 
the Romans. How does the caſe 
ſtand with us. 

16, The caſe of idiots by the law of 
England, ; 00 © 


RuLE 4. The rights of blood inde- 
——Hbte: 


17. The univerſality of this rule. It con- 
cerns all human laws and pactions 
inconſiſtent with the law of nature, 
ſince no poſitive law can free men 
from natural obligations. 

18, But the poſitive law may bar pa- 
rents from ſucceeding to their chil- 
dren; of which an inſtance is given, 
both in our law and in the law of 
England. 50 

19. Corruption of blood, impoſed by the 
law, not contrary to this rule. 

20. This rule alſo a maxim of the law 


| of England; the ſame exemplified. 
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21. This rule illuſtrated in the caſe of 
aliens. The caſe of Sir William Gor- 
don of Park's children born in France. 


RvLz 5. The law a ſafe- guard to 


mens rights and liberties, which can- 


not be hurt without their act. 81 


22. How one's right and a& underſtood 
in this law. Act comprehends crimes; 
Right extends to obligations, but not 
to poſſeſſion. | 

23. This rule takes place more eſpeci- 
3 Great Britain. 

24. | 

Subſerviency to the public, an ex- 

ception from the rule; as in the caſe 

of abrogating our heritable juriſdicti- 

ONS, 


nſent is implied in preſcription. 


RvLr 6. The interpretation of wills, 


favourable, 


72 


25. This rule only holds where the 
words are clear; it is otherwiſe where 


they are obſcure, 
26. The effect of the codicillary clauſe. 


Laſt ſettlements of land-eſtates fa- 


vourably interpreted. 

27. The law of England likewiſe favours 
laſt wills. 

28. Why teſtaments not good to tranſmir 
heritage. Heredes facti; and hereaes 
nati, who. 

29. By the canon law; in contracts, the 
writing is to be largely apo rg 
In teſtaments more largely, an 
nations in the largeſt ſenſe. 

30. Rules of interpreting wills in the ci- 


53 


in do- 


vil law various; one taken notice of. 


RvuLE 7. Pure obligations preſently 
performable. 1 BS 

31. To what obligations this law intend- 

ed. An implied exception to this rule, 

from the nature of the thing to be 


er formed. 


32. The difference between a thing's 
becoming due, and its being exigible. 


33. In obligations to a day, reſpite of 


performance preſumed to be in favour 


of the debtor ; but ſometimes other- 
wile, 


Rur x 8. One bound to know the 


condition of his party- contracter. 


55 


24. In rights conſtituted by infeftment, 
the records ſecure contracters; but 


in perſonal rights this rule holds. 


35. The difference between a contracter 


himſelf, and an heir, as to this rule. 


RuLE 9. The leſſer power implied 
in the greater. 5 


36. This rule exemplified in the civil 


law and ours. 


37. Caſes where this rule holds not, 56 


RvLe 10. In a reference to one of 
the parties, his deciſion fubje& to 
a review. 


38. The ſubſtance of the contract could 
not, by the civil law, be referred to 
one of the parties; but only the inci- 
dents of it. With us ſuch reference 
of both ſubſiſts; but the judgment is 
reducible on 1 

39. In compromiſes, ſuch reduction, ad 
arbitrium boni viri, took no place, be- 
cauſe they were by way of ſtipulati- 
on, and fo ftrii juris; which does not 
hold with us. 


RulE 11. The caſe of deeds void 
at the beginning. 


5 
40. This rule exemplified, It is parallel 


to the Catonian rule in legacies; but 
extends to contracts and actions like- 
wiſe. 

41. It takes no place where the deed is 
voidable only, if challenged within 
the limited time; or where the law or- 
dains, that a deed ſhall become good 
by courſe of time; or where a new 
right ſuperveens to the author, 


RvuLE 12. The ſubſiſtence of deeds 


validly conſtituted, 58 
42. Divers examples to illuſtrate this 


rule, 


RurE 13. Deeds ſometimes become 
lapſed by emergency. 

43. This rule exemplified in the caſe of 
ſervitudes and legacies; and reconcil- 
ed to the former rule, from which it 
ſeems to vary. 

44. This rule exemplified in the cafe of 


recognition, before its abolition. 59 
45. Both this rule and the preceeding 


one illuſtrated in a father's ſucceſſion 
to his child, 


RuLE 14. Marriage conſtituted by 


conſent. 60 


46. This rule holds ſtrongly with us. 
Exemplified in Joſep. 
47. In what manner the conſent which 

conſtitutes marriage to be aſcertained. 
48. The conſequents from marriage, its 
being 
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bong conſtituted by conſent before 
conſummation. 

49. How far a marriage inferred or pre- 
ſumed from cohabitation; 1s the par- 
ty's ſubſequent declaration, that it 
was in the ſtate of marriage, ſufficient. 61 


RuLE 15. The rule for interpreta- 
tion of writings. | 

50. The firſt rule of interpreting writ- 
ings is the intention of the parties, ex- 
preſs, or preſumed from the nature 
of the contraQt, 

51. This rule exemplified in deeds, de- 
crees, and ſtatutes, 

52. The cuſtom of the place the next 
rule of interpreting deeds. 62 

53. The third rule is, that the deed be 

interpreted in favour of the debtor. 

54 An example of this in the caſe of in- 
tereſt. 

55. Doubtful clauſes in deeds conſtrued 
againſt the granter; a late inſtance of 
this. The caſe of ſtipulations on this 
head. 

56. Sometimes the deed is to be conſtru- 
ed in favour of the maker of it, viz. 
where another is not a ry. 

57. The maxim in the law of England 
parallel to this rule, 

58. In what caſes this maxim takes place. 

59. It is not to be uſed where other rules 
can take place. 64 

RvuLE 16. Equipollence in the con- 
ſtitution and diſſolution of rights. 


60. Two other rules parallel to this. 

61. A faculty to alter a diſpoſition of 
lands exerted by teſtament, not con- 
trary to this rule; tho? one cannot 
tranſmit a land- eſtate by teſtament. 

62, This rule takes place in teſtaments, 
tho? having a derogatory clauſe. 

63. The like maxim obtains in the law 


of England. 65 


64. This rule miſapplied to the caſe of 
diſſolving civil government. The re- 
volution juſtified; this no precedent 
for rebellion. 


65. A parallel rule in the law of England.66 


RvLE 17. Officious intermeddling 
blameable. 


66. Neceſſary intermeddling in another's 
affairs juſtifiable. 

67. One's officious concerning himſelf 
in another's buſineſs, culpable. 


63 | 
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RuLs 18. Managers, how intitled 
to be reimburſed. 


68. Two Criterions, whereby to judge 
if a negotiorum geſtor be intitled to his 
nces, 67 


69. This rule applicable to the caſe of 
maintaining of minors. 


RuLs 19. How far penal actions 
competent againſt rhe heir, 


70. A penal action paſſes not againſt the 
heir, unlels litiſconteſtation was made 
with the deceaſed; this rule exempli- 
fied in our law, 


Rol x 20. Action for the thing ſtolen 
good againſt the heir. 


71. The heir liable in other delinquen- 
cies, as well as theft, for reſtitution 
or damages by the canon law; which 
is the rule in this caſe with us. 

72. In contracts, penalties incurred by 
the party, affect his heir, tho? no ac- 
tion was ſued againſt the deceaſed. 69 

73- Maxims in the law of England pa- 
rallel to the preceeding rule and this, 


68 


RULE 21. In public crimes the heir 
not ſubjected, unleſs ſentence pro- 
ceeded againſt the offender. 


74+ This rule holds in all public crimes; 
by the Britiſh law, even the caſe of 
treaſon is not excepted. 

75. How far an act of attainder, or an 
outlawry or denunciation, has the ef- 


fect of a judgment. 


Rulx 22. Ignorance preſumed in 
an heir, or cautioner. 70 


76. This rule exemplified in the caſe of 
undue payment. 

77. In circumſtantial caſes the payer him- 
{elf may be reſtored againſt the ſecond 
payment: the diverſity between the 
civil law and ours in that reſpect. 

78. In other matters the ſacceſſbr's caſe 
is more favourable than the party's 
himſelf, on account of his preſumed 
ignorance, 

79. The heir's year of deliberation and 
benefit of inventary; one mult be 
ſerved heir before he can plead on the 
inventary 3 is the expence of it al- 
lowed him. 

80. Cautioners allowed a diligence for 
recovering documents of payment. 71 
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RuLs 23. A defender generally may 
uſe various defences; but ſome- 
times barred. | 


81. How far a defender, by denying the 
pur ſuer's claim, is barred from uſing 
other exceptions or defences, 

82. One bound expreſsly to confeſs or 
deny the facts e by the other 
party, before a proof undertaken. 
83. Exceptions from this rule. Some 
inſtances in the civil law, where a de- 
fender is denied other defences, after 
calumniouſly inſiſting upon one found- 

ed on a falſehood. 

84. Inſtances in our law, where defend. 
ers are barred from other defences. 72 


RvLz 24. The public law cannot 
be derogated from by the parties. 73 


85. This rule is ſaid to have been intro- 
duced with reference to the paum le- 
gis commiſſoriz in pignore, reprobated in 
the civil law. 

86. This paction not entirely rejected 
with us; but the reverſion is ſtill open 
till declarator of its expiry is obtained, 
after which the equity of redemption 
is forecloſed. 

87. In many other caſes this rule takes 

lace, as in covenants, that the party 
Mall not be anſwerable for fraud; 
that the cautionary obligation ſhall 
continue after ſeven years; that a 
right of lands ſhall be good without a 
ſeiſin, c. 

88. All agreements contra bonos mores, 
void. | | 74 

89. How far covenants, 2 one's 

wer of making a teſtament, effectual. 

90. What proviſions of law may effectu- 
ally be renounced or diſpenſed with. 


RuLE 25. One not liable for his 
counſel honeſtly given; but is for 
fraud. 75 


9. Examples of the firſt part of this rule. 

92. The ſecond part of the law exem- 
plified. - 

93- Purſuant to this rule, advocates or 
phyſicians are not anſwerable for the 
event of their advices honeſtly given. 
It is otherwiſe in ſurgeons and artifi- 
cers, as to operations unskilfully per- 
formed. 95 

94. 5 counſellor in crimes, how far li- 

able. | 


76 
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RuLE 26. How far one preſent 
bound to prevent a crime. 


95. How far one who knows of, or is 
preſent at the commiſſion of a crime, 
bur does not hinder it, cenſurable. 

96. In damages by the delinquencies of 
ſervants, with ns, this rule may take 
place; but the maſter ſometimes ſim- 
ply liable. | 77 

97. The husband not liable for the treſ- 
paſſes of his wife. 

98. This rule concerns only private 
crimes. The caſe of one's knowledge 
of, and not diſcloſing a publie crime, 


99. A by-ſtander is not bound to inter- 


poſe, to prevent or reſtrain violence 
committed in his preſence. 


RuLE 27. None can tranſmit a bet- 
ter right than he is veſted with. 


100, This rule illuſtrated. 78 

101. It holds in tranſmiſſion to heirs ; 
but they are only liable in their due 
order, The caſe of executors. 

102. Singular ſucceſſors in pefſonal rights 
are liable to the exceptions that lay 
againſt their authors. In gratuitous - 
acquiſitions, they may be proved by 
the author's oath ; the caſe is other- 
wiſe in onerous, 

103. This rule takes place in the pro- 
greſs of feudal rights. 70 

104. In rights of lands, the onerous pur- 
chaſer is not concerned with the ex- 
e that lay againſt his author; 
unleſs he could diſcover the ſame from 
the records. | 

log. The caſe of purchaſers of move- 
ables. Donataries liable to all excep- 
tions that lay againſt the authors, 

196, The import of the maxim, Reſoluto 
jure dantis, reſolvitur jus accipientis. go 

107. The diverſity between the author's 
right being reduced on a perſonal 


ground, and that affecting the ſubject. 


RuLe 28. Every one may lawfully 
uſe his own right. 


108. A parallel rule to this. 

109. One may deſtroy any thing fixed to 
his tenement. 

110. Other inſtances of one's uſing his 
8 to the prejudice of his neigh- 

our. | 

111. But one cannot, by operations on 

his own ground, throw any thing up- 


| | on 
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on his neighbour's, or occaſion water 
or ſmoak from his own ground or 
houſe, to annoy his neighbour's ad- 
jacent ground or houſe ; nor build a 
mill, whereby the water may regorge, 
to the prejudice of his neighbour's 
mill, 81 

112. If one uſes his property, purely in 
emulationem vicini, to his neighbour's 
prejudice, without any benefit to him- 
ſelf, the law bars him; bur the pre- 
ſumption lies, that one does not act in 
emulationem. 

113. For the public good, people ſome- 
times reſtrained in the exerciſe of their 


property. 


Rol x 29. In doubtful caſes, the moſt 
favourable conſtruction prevails. 82 


1 14. This rule concerns the interpretati- 
on of doubtful facts, and uncertain e- 
vents; inſtances of it. Divers preſump- 
tions of law founded upon it. 


Rox zo. Double payment is againſt 
good conſcience. 


115. Examples of this rule. 

116. Heritors paying their ceſs to the col- 
lector, ho is robbed of ir, mult pay it 
a ſecond time; that no infraction of 
this rule. 

117.Ifthe ceſs had been paid to the ge- 
neral-receiver, and he robbed of it, 
the heritors ſafe againſt a ſecond pay- 
ment. 


RuLE 31. How far one may build or 
repair his houſe to his neighbour's 
prejudice. Wh 

118. This rule concerns only the inte- 
reſts of private perſons. 

119. Divers good regulations, touching 
buildings in cities, took place among 
the Romans; and ſome ſuch obtain in 
the city of Edinburgh. 

120. Ruinous tenements in borows muſt 
be built by the owners in a limited 
time; what if they are in default. 84 

121. One cannot build ſo as the eave- 
drop ſhall fall from his houſe upon the 
neighbour's ground. How far may 


he darken the lights of his neigh- 
bour's houſe. 


83 


 RuLE 32. Juſtifiable to inſiſt on a re- 
medy at law. 


122. On various occaſions, neither the 


Vox. III. 
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purſuer nor defender incur damages 
or expences to the other party, tho? 
they be over-ruled. Inſtances of this, 
both in the civil law and ours, 

123. But where one purſues an action 
dolo malo; or inſiſts on a defence litigi- 
ouſly or calumniouſly, he ought to 
be lubjected to the other party in coſts, 
which ſhould be taxt in the decree. 85 


Rur 3 The defender's caſe fa- 
e. 


voura 


124. This does not take place in the pre- 
Pre den of the action, or dilatories ; 
ut only where there is a doubt in the 
proof; or the judges are equally divid- 
ed in their votes; and in the perpetu- 
ity of exceptions, 


RuLe 34. The tutory runs with the 
inheritance, unleſs a woman be heir. 85 


125. Our law is the ſame; and this rule 
holds not only in the tutory of pupils, 
but likewiſe of idiots, and others who 
are ſubjected to tutors, in reſpe& of 
their 3 of management. 

126. How far women capable of the 
office. 


127. In the caſe of a middle brother's 


children, the immediate younger bro- 
ther is their tutor. 87 


RLE 35. One's condition cannot be 
hurt by another. | 


128, 'This rule is founded upon one of 
the E precepts of the civil law; 
the ſame exemplified, 

129. & paralel rule to this, exempli- 
fed. 

130. The caſe of goods ſeized from re- 
bels, either by the king's forces or 
private perſons. | 

131. The union not inconſiſtent with 
this rule, Grotius his authority upon 
the caſe, 88 


RuLE 36. None can alter his mind 
to another's prejudice. 89 


132. The import of this rule; it takes 
place in reſpect of arbiters, after their 
ſentence is duly ſigned; regularly 
they ought to give judgment. | 

33. Arbiters, in particular circumſtan- 
ces, may decline judging, 

124. Another example of this rule. 
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Par. PAGE | 

RvuLE 37. A benefit cannot be ob- 
truded upon one, 

135. The reaſon of this rule. 

136, One may uſe a proviſion introdu- 
ced in his favour, at his pleaſure, go 

137.—Or may renounce a privilege in- 
troduced in his favour; ſome cales ex- 
cepted. 

138. The difference between gratuitous, 
rational, and onerous deeds. 

139. Remuneratory donations conſider- 
ed as rational deeds. 91 


RorE 38. Superfluous clauſes in a 
deed do it no hurt. 


140. Inſtances of this rule. Superfluous 
clauſes frequently occaſion difficulties, 
inſtead of removing them. 

141.Superfluous claules, beſides thoſe for 
caution's ſake, that do no hurt to the 
deed. 

142. A particular ſometimes derogates 

from a general clauſe. 

143. Particulars ſometimes reſtri& a ge- 
neral clauſe; and at other times not. 92 

144. But in ſome caſes, a proviſion of 
what would be otherwiſe competent, 
infers a reſtriction; an inſtance of it. 


RuLE 39. One's claim made better, 
by litiſconteſtation. 


145. The ſignal conſequences of litiſ- 
conteſtation. 

146. The different effects of calling a 
ſummons, and that of litiſconteſtation. 93 


RuLE 40. In all caſes, eſpecially in 
3 equity is to be regard- 
ed. 

147. To what caſes does this rule ex- 
tend. 

148. Equity interpoſed in the tranſacti- 
ons of parties; but not ſo as to give re- 
lief to one, who, by his own act, had 
loſt his right; how interpoſed in mo- 
derating the puniſhment of crimes. 

149. Equity either Intrinſic, which is the 
province of the judges ; or Extrinſic, 
which is the privilege of the legiſla- 
ture, 94 

150. The divers offices of equity. 95 

151. Exemplifications of this rule in the 
£ourt of chancery,and court of ſeſſion. 

152. The equity with which the houſe 
of peers is inveſted. 


RLE 41. How far errors in the writ- 


Pax. PA E 
153. This rule concerns the prepoſter- 


ous order of ſetting down the con- 
tract. 


154. Other caſes to which the rule may 


be adapted. 


155. Incumbent, by the civil law, on the 


arty to redargue the writing by wit- 
— This does not hold in our law. 


RuLE 42. Conſideration had of the 
non-age, or imprudence of the of- 
fender, in the caſe of puniſhment. 97 


156, A pupil how far capable of fraud 


in crimes. 


157. Minors, in tranſgreſſing poſitive 


laws are excuſable; but not in reſpect 
to violating the laws of nature. 


158. This rule adapted to the law of Scot- 


land, and England, in capital crimes, 
159.—And in miſdemeanors, or offen- 
ces, not capital, 

160. How far imprudence, or improvi- 
dence, excuſes in crimes. 98 


RuLe 43.Minors not ſaid to be leaſed, 
by damage occuring of courſe. 


161. By the civil law, where the leſion 
in buying and ſelling did not extend 
to the half of the true value, a minor 
not relieved. Does this hold with us. 

162, If a minor, repreſenting one of 
more cautioners, pays the debr, he 
has only proportionable relief againſt 
the reſt, as at the time of litiſconteſta- 
tion; is he reſtored where he makes 
reaſonable remunerations for good of- 
fices. | 99 


RULE 44. The entry of the heir con- 
Joined with the anceſtor's death. 


163. The hereditas jacens, what; in force 
of this rule the intermediate rents be- 
long to the heir; and the poſitive pre- 
ſcription proceeds before his entry; 
the caſe of the heir's renunciation. 

164. The deceaſed's poſſeſſion does not 
paſs to the heir; but he has right to 
continue it; how far le mort ſaiſit le vif. 108 

165. What if the ſubjects of the ſucceſſion 
deſcend to different perſons. 


RuLE 45. Crimes conſidered, as at 
the time of committing them. 


166. An inftance of this rule in private 
delinquencies, where the charge a- 
gainſt the offender cannot be increaſed. 

167. Nor can the offender's caſe become 


er hurt the deed. 96 
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eaſier from what happens thereafter. 101 

168, How far this rule concerns public 
crimes. 

169. A parallel rule in the law of Eng- 
land. 


Rur 46, Diverſity between one's 
ſelling a thing, and conſenting to 
its ſale. 102 
170. The difference between one's ſell- 
ing, and conſenting to another's ſale, 
as to eviction. 
171. As likewiſe in reſpect to ſuperveen- 
ing rights. 
172. This rule exemplified in the caſe 
of lands, formerly holden of the bi- 
ſhops, and now. of the crown, 


Rl 47. How far the orders of ſu- 
periors excuſe in treſpaſſes. 


173. Children or ſervants excuſable in 
treſpaſſes; but not in crimes of a fla- 
gitious nature, 
174 This rule exemplified from an in- 
ance in the civil law, 103 


175. The fame adapted to our law. 


RuLe 48. One's having relief a- 
gainſt another will not ſubje& him 
to payment. 


176. This rule exemplified in the caſe 
of damage done by one of more joint 
proprietors. 

177. The fraud of the tutor in the pupil's 
affairs, does not raiſe an action againſt 
the pupil, except ſo far as he hath 
thereby profited, | 


RvuLE 49. Private perſons are not 
to do juſtice to themſelves. 104 


178. It is an invaſion upon the rights of 
government to aſſume authority to 
one's ſelf. 

179. The reaſon of the law illuſtrated. 

180. But where remedy cannot be had 
from the magiſtrate, or it would be too 
late, people are allowed to do juſtice 
to themſelves. 

181. This rule exemplified in other in- 
ſtances. 105 


| RuLE 50. The acceſſaries fall with 
the principal obligation, 


182, The rule applied to various caſes 
in the civil law, which hold with us. 


RUR 46,69. A TABLE OF THE CONTENTS. 147 


Par. Pace 

183. This rule holds in crimes, ſo that 
if the principal be acquitted, the ac- 
ceſlary goes ſree, 

184. Two exceptions from this rule. One 
concerns a liferent, which may remain 
after the right of property is gone by 
preſcription; the other in a pledge, 
by 1 may ſubſiſt after the property 
is loſt. 


RuLt 51. There is no obligation to 
impollibilities, 106 


t85. This rule applied to impoſſible con- 
ditions, adjected to obligations, or te- 
tamentary diſpoſitions. | 

186. The ſame applied to the caſe, where 
the thing itſelf is not in commerce. 


RuLE 52. Sometimes the expreſſing 
what is implied does hurt, 


187. Examples of this rule in the civil 
law, and our law, as to the ſubſiſtence 
of the right. 

188, It likewiſe takes place as to the 
tranſmiſſion of the right. 107 

189. This rule holds in divers other in- 
ſtances. | 


Rvure 53. The judgment of a court 
held good. 
190. The import of this rule. 
191. The ſame exemplified both in the 
civil law, and the law of Scotland. 


RulE 54. The danger of miſuſing 
the rules of law. 108. 

192. Inſtances of the dangerous uſe of 
rules of law. | 

193. It is difficult to make a rule upon 
matters that depend upon fact rather 
than law; and, where equity is chief- 

ly to be regarded, as in the queſtion 
touching delay incurred, 

194. Exceptions from the rule muſt be 
attended to, 10 

195. Four cautions to be obſeryed in the 
uſe of the rules of law. 

196. The law of nature ſeems to admit 
exceptions; but theſe are governed 
by other rules of the ſame immutable 
law. 

197. If miſtakes in applying the rules of 
the civil or municipal law are avoided, 
and due precautions obſerved in the 


uſe of them, they may ſerve to yery 
good purpoles, 119 
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In the THREE VOLUMES 


of the foregoing INSTITUTE, 


N. B. The firſt number denotes the Volume; the ſecond the Page; and the third the Paragraph 3 N. Note; 
R. Rule, reſerence lo one of the rules commented upon in the laſt title of the Inſtitute. 


A 
BBOTS and priors, they of old had ſeats 
in parliament, Vol. I. page 53. par. 34. 


Vol. II. page 448. par. 2. 

See Benefices, Biſhops. tha 
ABBREVIATES (of adjudications), II. 222. 50, 51. 

See Adjudications. 
ABSENCE; a party underſtood abſent, and out of 
the kingdom, tho” in England, I. 461. 36. 
See Decrees, | 
ABSOLVITOR, ab inſtantia, II. 611. 17. 
---from the principal cauſe, II. 676. 3. 
See Decrees. 


AP1DING by (writings in an improbation, ) I. 295. 


214. 
See Falſebood. 
ACCEPTANCE ; how far a right is good without 
acceptance, I. 288. 9. 
By whom is acceptance to be made, when the par- 


ty is incapable, or unborn, I. 342. 66. 

See Offer. 

ACCEPTANCE (of bills of exchange.) 

See Bulls of Exchange. 
ACCEPTILATION, what, I. 490. 20. 
When for an onerous cauſe, equivalent to pay- 

ment, I. ib. ib. 


See Satisfaction, Payment. 

ACCESSION, and appropriation thereby, either na- 
tural or induſtrial; natural, what, I. 506. 10. 
Induſtrial acceſſion, the ſeveral kinds of it, I. 50%. 
12. 

See theſe under their proper heads. 
ACCESSARY ; acceſſorium ſequitur ſuum principale, 
how underſtood, | 506. 10. 
The acceſſaries fall with the a obligation, 


105. R. 50. 
The rule applied to various caſes in the civil law, 
which hold with us, III. /. 182. 


Vor. III. 


It holds in crimes; ſo that if the principal be ac- 
quitted, the acceſſary goes free, III. ib. 183. 

T wo exceptions from this rule, III. 16. 184. 
One concerns a liferent, which may remain after 
the right of property is gone by pron, 
ib. ib. 

The other in a pledge, which may ſubſiſt to the 
creditor, after the property is loſt to = owner, 
ib. ib. 


Acckss AR actions, II. 622. 58. 
Actions ſor tranſumpt, ſuch, | II. ib. ib. 
The nature and effect of them, II: ib. ib. 
See Tranſumpt. 

An exhibition by Incident of old, an acceſſary or 
incidental action, II. ib. 59. 
no diſcontinued, and in place of it an incident 
diligence granted, II. 25. 1b. 
Exhibition ad deliberandum an acceſſary action, 
II. 623. 60. 

See Apparent Heirs. 
Action Prevents termino, ſuch now diſuſed, II. ib. 
61. 
Advocations incidental, or acceſſary actions, II. 
ib. 62. 


See Advocations. 
Actions of Transference a&:ve were ſuch, but now 


aboliſhed, II. 2. 63. 
Transference paſſive, II. 26. 64. 
How muſt actions before inferior courts be tranſ- 

| ferred, II. ib. 65. 
Actions of wakening acceſſary, II. 624. 66. 
—when are ſuch neceſlary, II. 7b. ib, 
A decree needs not be wakened, II. 7b. ib. 


ACCESSARIES in delinquencies, I. 243 4. 244 8. 
How far a byſtander, who does not interpoſe to 
prevent a delinquency, liable as acceſſary. I. 


See Crimes. 
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2 
Acceſſary obligations, III. 105. R. 50. 
ee Obligations. 
ACCIDENTS. 
See Hazard. 
Accreſcendi (jus ) how far it has place in our uſage, 


3 390. 52. 

ACCRETION (clauſe of) in bonds of proviſion, 

I. 588. 51. II. 194. 20. 

AccusATION (criminal) a party acquitted from it, 
how indemnified, III. 7. 22. 

ACCUSERS (the penalty of falſe) III. 44. 12. 

See Flies. 

ACQUIESCENCE ; how it precludes the party that 
does not apply to the whole lords for review of 
the judgment of the ordinary, IL 511. 6. 

ACcqQu1sITION either by the law of nature and na- 
tions, or by the poſitive law, I. 505. 6 in f. 

---by the law of nature and nations, occupancy, 
acceſſion, and tradition or delivery, I. 16. 10. 

See theſe. 
mou poſitive law, preſcription, &c. I. 516. 40. 


---By public right, repriſals, and prizes in lawful 
war, I. 519. 16. in . 
See theſe. f 
AcqQuITTANCE, I. 489. 15. 
8 See Payment. 
Acro at law, what, II. 598. 1. 
properly denotes a depending ſuit, II. 10. ib. 


—otherwiſe termed a Cauſe, Proceſs, Suit, Pley, 
Purſuit, II. 7b. 16. 
— ſometimes underſtood of the right itſelf, or 
ground of action, II. 16. 2. 
in this general ſenſe it is taken in the emperor's 
definition, IL. 16. ib. 
— does not properly comprehend criminal proſecu- 


tions, II. 76, 1b. 
A judge, purſuer, and defender, neceſſary in ac- 
tions, II. 76. 3. 


Actions in the firſt and ſecond inſtance, II. 599 4. 
Advocations improperly ſaid to be actions in the 
ſecond inſtance, | II. 1b. ib. 
- ſuſpenſions and reductions only ſuch, II. 76. 10. 
— an Inſtance, in regard to actions, what, II. 26. ib. 
See Inſtance. 
Actions either ſummary or ordinary, II. 2. 5. 
Complaints, ſummary actions, IL. 106. 16. 
— Suſpenſions and advocations may be termed 
ſuch, II. 4b. 15. 
The warrant of ordinary actions a ſummons, II. 
1b. 6. 
Summonſes privileged or not privileged, II. 600. 7. 
Summonſes and hornings againſt people in Ork- 
ney and Zetland, mult be ſerved on = days, 
I. 1b. 8. 
Certain actions privileged in their not abiding the 
courſe of the rolls, | II. 26. 9. 
bor being admitted by ſummary complaint, II. 
| ib. ib. 
The certification implied in all ſummonſes, that, 
in the defender's abſence, the lords will proceed 
as if he did compear, II. tb. 10. 
here the matter is to be referred to oath, that 
he ſhall be held as confeſt, II. zb. 16. 
The manner of executing ſummonſes, particular- 
ly againſt minors, II. 601. 11. 
i what caſes is ſummary ſeiſing the perſon of 
the debtor lawful, IL. 2b. 12. 
May officers before inferior courts cite perſons 


INDEX OF THE PRINCIPAL 


without a written warrant, II. 601. 12. 
A ſummons muſt be execute within year and day 
of its date, . II. ib. 13. 
— when executed, muſt be called within year and 
day of the laſt diet of compearance, II. 1b. 7b. 
-=--once called laſts regularly 40 years, II. 2b. 1b. 
The effects of an executed ſummons, or of one ju- 
dicially called. II. 602: 14. 
In a ſuit, at the inſtance of one out of the king- 
dom, there muſt be a factory for him, II. ib. 16. 


—To what is ſuch factor liable, II. ib. 1b. 
All perſons may be purſued, II. ib. 16. 
In actions againſt the king, the officers of ſtate on- 

ly called, II. 16. ib, 


The privilege of members of parliament, as to ſuits 
againſt them, | II. 16. 17. 
What perſons are diſabled from W 37" rs 
ib. 18. 

Where the king is purſuer, his advocate is inſert as 
ſuch, II. 16. 19. 
Regularly the purſuer's title ought to be complete, 
before raiſing the ſummons, II. 603. 20. 
Hand the ſum purſued for due, II. 1b. 16. 
This ſometimes otherwiſe, II. ib. 15. 
In ſuits at one party's inſtance, others having inte- 
reſt in the ſubject admitted as if they were pur- 
ſuers, II. 25. 21. 

— this allowed, for ſhortning proceſſes, II. 16. ib. 
The ſtile of libels curſorily mentioned, II. ib. 2. 
— not eaſy to find the reaſon of difference be- 
tween that of ordinary ſummonſes, and that of 
reductions, II. 26. 16. 
Formerly ſummonſes in uſe to be executed blank; 
this afterwards rectified, II. 16. 23. 
Executing a blank ſummons can have no effect 
till it is libelled and given out to fee, II. 604. ib. 
All ſummonſes of old behoved to be libelled before 
executing them, as is the caſe at preſent, II. 1b. 
24. 

Executions called Indorfations, as being in uſe to 
be wrote on the back of the ee II. 15. 


3 
Actions, how brought into court, II. 15. 26. 
Tabulating ſummonſes; is it of any effect at pre- 
ſent, II. ib. 27. 
How far cumulation of actions allowed, II. 605. 28. 
Where more actions are competent touching the 
fame thing, does the one bar the other, II. 16. 29. 
Actions either perpetual, laſting 40 years; or tem- 
porary, cut off by ſhorter e b e II. 006. 1. 
Temporary actions regularly become perpetual af- 
ter ſuit commenced, II. 16. 15. 
Exceptions from this rule, II. 2b. ib. 
Actions either civil or criminal, II. 16. 2. 
— Civil, either perſonal or real, II. 10. 1b. 
---perſonal, which ariſe from perſonal rights, : 
ib. ib. 

— real, ſuch as are founded on a right real, II. 
| 607. ib. 

The famous diviſion of actions into theſe, bone fi- 
dei, ftrifi juris, and arbitrarie, in the civil 
law, explained, II. 15. 3. 
This diverſity of actions among the Romans pro- 
ceeded from their method of adminiſtring ju- 


ſtice, II. 608. 4. 

— this diſtinction came to be of leſs moment, by 
aboliſhing the 8 II. 2b, 5. 
---It is of little uſe with us, II. ib. 10. 
—-Some- 
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---Somewhat ſimilar to arbitrary actions in uſe 
with us, II. 608. 6. 
Actions either recuperatory for the thing due; or 


penal, where more than the real value is ad- 
judged, as in ſpuilies, &c. II. . 7. 
---theſe laſt, ſo far as penal, againſt the heir, 


if litiſconteſted with the deceaſed, II. 609. ib. 
---=The caſe in the civil law as to penal actions, 


II. 16. 8. 
chat deciſion receded from with us, and elſe- 
where, II. 16. 16. 


Diſtinction between actions merely penal and mix- 
ed, holds with us, II. ib. 9. 
See Tranſmiſſions. 
Actions either peculiar to the party, or popular, 
II. 610, 10. 
See Popular Actions. 
— Ordinary or extraordinary. The laſt defined. 
II. 612. 19. 
Ordinary actions divided into declaratory, petito- 
ry, poſſeſſory, and acceſſary actions, II. 16. 20. 
See theſe reſpective actions. 
Procedure in ordinary actions till probation, II. 
624. 1, Oc. 
The general courſe of proceeding in —_ — 
ib. ib. 
--- The firſt queſtion in an action is, if it is regu- 
larly brought before the court, II. 1b. 2. 
This concerns declinators and other 2 
10. 10. 
The effect of a dilator ſuſtained, - II. 16. 16. 
---not inſtantly verified, muſt be prponed Peremp- 
toriæ cauſe, II. 16. 3. 
Where no dilator lies, the merits of the cauſe are 
proceeded to as to the relevancy, II. tb. 4. 
---Relevancy of a libel, exceptions, or replies, II. 
OY 625. ib. 
---what if the allegations found relevant are in- 
ſtantly vetified, II. 6. ib. 
Litiſconteſtation in actions, what, II. 625. 5. 
---Is made upon proponing a 1 ＋ 
I. ib. ib. 
An act of litiſconteſtation, II. zb. ib. 
---If the relevancy is doubtful, an act before an- 
ſwer is 1 | II. tb. 6. 
---then the proof and relevancy ny: 8 
5 ib. ib. 
One may without fraud inſiſt or defend in actions, 
III. 84. R. 32. 
The purſuer may, in ſome caſes, ſuccumb, and 
yet not be liable to coſts, III. 2b. 122. 
As likewiſe the defender may ſtand to his defence 
when he has probable grounds, III. 4b. ib. 
If one purſue or defend fraudulently, he is liable 
as a litigious pleyer, III. 82. 123. 
How far coſts of ſuit, when found due, ought to 
be awarded in the ſame decree, and not reſerv- 
ed to a freſh ſuit, III. 16, ib, 
See Suits, | 
Ac rs of litiſconteſtation. 
See Action:. 


Ac of 22 
Suſpenſion. 
Acts before anſwer. 


See Actions. 
Acts of 8 
ee Law. 


Acts of ſederunt, 


I 20. 8. 


I. 24. 60, Cc. 
I. 28. 73. 


MATTERS OF THE SCOTS LAW, Ge. 3 


Acts of warding, III. 1. 2. 
Aelus, via, iter, ſervitudes, I. 678. 39. 
See Servitudes. 
ADHERENCE ; husband or wife may be purſued 
to adhere, I. 139. 127. 


Decree of divorce may proceed upon their non- 


See Divorce. 

ADJuDICATIONS, the procedure in order to ge- 
neral ones, II. 217. 33. 
---How far defences receivable to ſtop them. It. 
218. 1h, 
The order and effect of ſpecial adjudications; the 
legal in them only five years, II. ib. 34. 

— Ihe defender has his option what ſubjects to 
give a progreſs to, II. ib. 35. 
in default of a progreſs, a general adjudication 
88 I. ib. 36. 
--- Why ſpecial adjudications ſeldom uſed, II. ib, 
ib, 
Citation in adjudications has the ſame effect as an 
appriſing and charge to the ſuperior thereon ; 
how this underſtood, II. 221. 47. 
General adjudications that came in =_ of ap- 


priſings, I. 218. 37. 
--- What rights are cartied by adjudications, II. 
219. 38, 


---Bygones upon an infeftment of annualrent are 
not adjudgable, II. tb. 39. 
---how far offices adjudgable, II. 7b. 40. 
---adjudication of the lands in general, preferable 
to a ſubſequent one of the debtor's ſpecial in- 
tereſt, I. ib. 41. 
Adjudications againſt heirs on ſpecial charges, II. 
220. 42. 

By ſuch the rents falling due from the deceaſt's 
death not carried, II. 26. 43. 
---If the debtor's right was only perſonal, there 
muſt be a ſpecial charge to enter to it, II. ib. 42. 
Adjudications on decrees cagnitionis cauſa; in them 
the bygone rents carried, IT. ib. 43. 
---In other adjudications only from the date of the 
decree, II. 7b, ib, 
---Is a growing crop carried by an adjudication, 
| II. ib. 44. 

In adjudications the accumulate ſums bear intereſt 
from the date; on what ground did this obtain, 
II. tb, 45. 

---what if one adjudges for intereſt from a prior 
date, | II. 221. 16. 
Adjudications ſtrictly ought not to mention the 
intereſt of the accumulated ſum, II. 16. 46. 
---The intereſt of the accumulate ſum ſurrogate 
by law in place of the rents, II. zb. 10. 
What if an adjudger neglect to uſe diligence on 
his adjudication, II. tb. 48. 
Bygone intereſts, due upon adjudications, fall to 
the heir, with the adjudication itſelf, and not 
to the executor of the adjudger, II. 226. 61. 
Competition between an adjudger and an arreſter 
of an heritable bond before infeftment, II. ho 
56, 

The jus mariti in the wife's eſtate carried by ad- 
judication, II. 199. 35. 219. 38. 
The ſuperior is bound to receive adjudgers, on 
payment of a year's rent, or take right to the 
adjudication and pay the debt; this ealled re- 
tractus feudalis. II. 235. 89. 
WO 


4 INDEX OF THE PRINCIPAL 


The ſuperior is bound even to receive adjudgers 
in implement, where he can have no ſuch op- 


tion, : II. 235. 89. 
is he bound to receive a corporation adjudgingy 
1b. 90. 

---the origin of this privilege; II. 236. 91. 


The retractus gentilicius anciently in 1 us, 
ib. ib. 

The legal reverſion to the debtor was introduced 
by the act 1469, and not formerly g * 
ib. 92. 

As to the ſuperior's privilege, what if there are ſe- 


Adjudications ſimply in ſecurity never expire, II- 
231. 78. 

The particularities in adjudications on decrees, 
cognitionts cauſa, II. 16. 79. 
may be carried on before inferior judges, II. 
| 232. 80. 

By whom ſuch redeemable, II. ib. 81. 
made effectual, exclude all others, without year 
and day of them, as other adjudications do, II. 
ib. 82. 

Carry the rents falling due after the debtor's 
death, II. 76. 16. 
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veral adjudgers of the ſame eſtate, II. ib. 93. | Adjudications in implement, II. 233. 83. 

or if the land is not worth the debt, II. ib. 94. | ---the procedure and peculiarities in them, II. 10. 

Can it be uſed after the legal is expired, II. 40. ib. 

95. | ---Reaſons for introducing them, II. 16. 84. 

. The peculiarities in adjudications for debita fundi ---how ſuch made effectual, II. 234. 85. 
y 1 or real debts, II. 237. 96. | ---admit of none to come within year and day of 

"""* ---the legal in them 10 years, as in other adjudi- | them, II. 16. 86. 

1 cations, II. ib. 97. | how the competition between them and thoſe 


The effect of an adjudication upon the perſonal 
obligation in the heritable bond, II. 76. 98. 
---How adjudications for debita fundi founded, 
II. 238. 99, 100. 


—— 
* 8 7 
= —— — — 


for ſums of money determined, Il. 10. 87. 
what rights may be thus adjudged, II. 16. 88. 
Adjudgers poſſeſſing, how far accountable, II. 

229. 70. 
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4 An adjudication neceſſary to creditors, with whoſe | ---may ſometimes be reſtricted in their poſſeſſion 
| 15 debts a diſpoſition of lands is burthened, II. ib. f during the . II. 230. 72. 
18 | 101. [if they diſpoſe of the ſubje& during the legal, 
1 Adjudication has the effect of an aſſignation to the the value imputes to the debt; if aſter the le- 
8 rents, and needs no intimation, II. 222. 49. | gal, the debt is holden as ſatisfied, II. 222. 49. 
"ji 4 ---how far it excludes voluntary rights, II. ib. 1b. | 230, 74. 
5 Infeftments on adjudications, how effectually ob- | Infeftment on an expired adjudication, how far 
. tained, II. 223. 52. an abſolute right of property, II. 225. 5h. 
bY i | ---Expedient even in adjudications within year and | The effect of a backbond granted by an adjudger, 
þ | SS day of the firſt effectual one, II. 2b. 52, 54. or his 7 II. 226. 60. 
i The year's rent due by the adjudger, as a com- Order of redemption of adjudications, II. 7. 63. 
* poſition to the ſuperior, varies according to the | How far compenſation good againſt a debt ad- 
TP debtor's intereſt, II. 16. 5 3- judged for, II. 227. 64. 


not due of lands holden of the crown, II. ib; 16. Is declarator of expiry of the legal neceſſary, II. 


; Adjudgers, within year and day, coming in par: | - | ib. 65. 
1 paſſu with the firſt effectual one, how under- | The caſe of adjudications purchaſed by an appa- 
4 ſtood, II. ib. 54. rent heir of old, II. zb. 66. 
| ---after year and day preferable according to their | - The effect of ſuch purchaſe by the act 1695, 


dates, II. 224. 55. 
How does the ſuperior make effectual the adjudi- 
cation of his vaſlal's eſtate, II. zb. 56. 
The conſequences of the communication of the 
firſt effectual adjudication to the reſt, II. 16. 57. 


either by the heir himſelf, or thoſe to whom he 
is likewiſe apparent heir, II. 228. 67: 
How the caſe of the legal is with reſpe& to minors 
or their heirs, | II. 2b, 68, 
The caſe of an idiot or madman, as to redempti- 


. * 


N — 


„ The firſt effectual adjudger intitled to all his ex- on of adjudications, II. 229. 69. 
4.44 pences, and intereſt thereof, II. 225. 16. Adjudications extinguiſhable, by intromiſſion with 
. An adjudication of a perſonal right effectual with- the rents during the legal, II. 16. 70. 
r out charge or infeſtment, IL. 16. 58. ---Extinguiſhable by a bond aſſigned to the ad- 
Wn . Þ Adjudication, even without infeftment, excludes judger during the legal. LL 8. 71, 
*M; i affignations to mails and duties, as to terms fall- | An adjudger bound to poſſeſs, if he obſtruct o- 
f 1 4 ing due after it, II. 222. 49. thers, II. 230. 72. 
1 ---againſt the deceaſed, excludes not his widow The adjudication being ſatisfied, the reverſer's 
; 48. 368 from a terce, IL. 224. 54. in f. right ſtands good, II. 2b. 73. 
"a | ---nor does it bar the caſualities of the ſuperiority, | How does the adjudger make the ſubject effectual 
i, | II. 15. ib. for his payment, after expiration of the legal, 
14 Hy ſuperiors, how far conſolidates the property II. 18. 74. 
„ | with the ſuperiority, II. 146. 14. | Infeftments on adjudications liable to challenge 
"""—_ ---how the ſame made effeCtual, II. 2b. 15. at any time within the poſitive preſcription, II. 
J a. } Abbreviats of adjudications, IL. 222. 50. | eh. 75. 
* "i ---two or more may be obtained, IL. 1b. 51. | To what effect defective ones ſometimes ſuſtain- 
„ Nullities in adjudications, II. 221. 45. in 5 ed, II. 7b. 7b, 
8 How do adjudications led by papiſts expire, II. Sale of bankrupt eſtates by roup, a kind of adjudi- 
„ ws 231. 76. cation, III. 238. 102, Sc. 
* hs. In what cafes do the caſualities fall by the adjudg- | A parallel between our adjudications, and eſtates 
1 St er's death, II. 2b. 77. by elegit in England, II. 142. 2 
«a | * . 6 | 9 b 
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MATTERS OF THE SCOTCH LAW, Ge. 


»-And between them, and eſtates by ſtatutes-mers | 


chant and ſtaple, or by writ of extent. II. 246. 


18, 
See Sale, Superior. 


ADMINICLEs (in writing); how far neceſſary in 


| proving the tenor, II. 642. 3. 
See Tenor. 

ADMINISTRATOR in law; the father only ſuch 

to his minor children. I. 153, 2. 


See Parents. 
ADMIRAL, his juriſdiction, I. 82. 2. II. 538. 1. 
The ftate of the high admiral's juriſdiction after 
the union, | II. 539. 2. 
The lord admiral for Scotland grants commiſſions 
to the ſeveral judges admiral ; but it were pro- 
per, that the office of the judge of the high 
court of admiralty were independent, and for 


life, th. ib, 
The high court of admiralty is declared ſupreme 
and ſovereign, II. th. 3. 


may reduce decrees of inferior admiral-courts, 
II. 1b. ib. 

and review its own, II. 46. 1b. 
--- The caution found by ſuitors before that court, 
| II. 16. ih. 

—in cauſes maritim, civil and ctiminal, hath a 


privative juriſdiction, IL. 540. 4. 
»-- The procedure in criminal cauſes by way of 
inqueſt, II. 76. 10. 


---how far its judgments in criminal matters ſub- 
jeQ to the review of the court of juſticiary, - 

, ib. 6. 

The lords of ſeſſion cannot advocate from the ad- 
miral in maritim civil cauſes, but may ſuſpend or 
reduce the decrees of the high court of admiral- 
ty, even in ſuch, II. tb. 5. 
The admiral's juriſdiction in mercantile matters, 


Ly 


The lords of ſeſſion paſs advocations in criminal 
caſes, purſued by way of complaint, but not if 
by trial by jury, II. 514. 18. 

The lords of juſticlary may paſs advocations, in 
ſuch trials before inferior courts, II. 674. 9. 

An indiftment may be removed from before the 
commilhoners of Oyer and "Terminer to the 
court of juſticiary, by a writ of Certiorari, ſi- 
milar to an advocation, II. 26. 10. 

The court of ſeſion may paſs advocations, or give 
inſtructions, even where they cannot determine 
the cauſe, II. 673. 7. 

A cauſe is advocated, eicher i» jure, or of conſent, 

II. ib. 6. 

---when advocated, proceeds as an ordinary ac— 
tion, II. 76. ib. 

Reaſons of advocation, incompetency, iniquity, 
or intricacy, I. 1b. 8. 

Advocations for fums within 12 J. Sterl. diſcharg- 


ed, II. tb. 7. 
The order of diſcuſſing advocations, II. ib. 6. 
---Reafons of advocatiou mult be inſtantly veriti- 

cd, II. 76. 8. 


Proteſtation and remit in advocations. II. 672. 1. 


in . 


Apvoc ar Es; neceſſary attendants upon ſuperior 


courts, | II. 484. 1. 
—the term Lawier ordinarly underſtood of them, 
II. 1h. 2. 


How far people may or ought to plead their 
own Cauſes, ; 


— Advocates intitled to honoraries, II. 485. 4 


miſſion of advocates, of Fi 
ho excluded from the office, II. 7b. 16. 
The caſe of old as to advocates with us, II. 76. 6. 
— They may plead before all courts, II. 486. 7. 


II. 541 15 i The faculty of advocates, IL 76. 8. 
— dhe is intitled to all waif, ſtray, and derelinquiſh- | the dean preſides in their meetings, II. 1b. 7b. 


ed goods within his territory, 
---Arreſtment of ſhips or goods therein, how pro- 
ceeded in by his authority, II. 76. 9. 
This court may award damages, thro' groundleſs 
ſuſpenſions, or ſtops to execution of its decrees, 

| IL. 542. 10. 

The fines for breach of arreſtments, or deforce- 
ment of the judge's officers, go to his uſe, II. 


10.1), 
---Theſe in place of his ſalary, II. 2b. 16. 
Admiral-courts proper to queſtions touching 
wreck. | I. 209. 5. 
See I/reck. 


ADOPTION ; not in uſe with us. I. 19. 42. in n. 
Adſcriptitii glelæ, our coaliers and ſalters reſemble 


them. I. 69. 82. n. 
Apvocartion (from inferior courts) II. 671. 1. 


»--[mproperly termed an action in the ſecond in- 


ſtance, II. 4.671. 1. 
The great benefit of e il by * 
—of antient uſage with us, II. 70. 3. 
—of old competent to bring cauſes from baron- 

courts to the ſherift-court, II. tb. ib. 
—is an incident action, II. ib. 4. 
the party againſt whom raiſed, may conſent to 

diſcuſs upon the bill, II. 75. 16, 


---how muſt the letters be intimated, II. 1b. 5. 
---procedure thereafter in the court below, till it 


is diſcuſt, a contempt, II. 75. 10. 
Vol. III. 


II. 20. 8. | The qualifications and duty of advocates, II. 75. 9. 


—aftcr tive years in office, capable to be preſent- 
ed by the king to fill a vacancy on the bench, 
II. 487. 10. 

---not bound to depoſe touching the ſecrets com- 
mitted to them by their clients, but are as ha- 
vers; and with reſpect to matters, they know 
otherwiſe than from the client, II. 491. 27. 
---are obliged to give their oath of calumhy, when 
imiſted tor, or to confeſs or deny ſacts, II. 487.11. 
-The advocate's duty, on his being conſulted, 
and in conducting himiclt thereafter, II. 7b. 12. 
---the oath of calumny concerns matters of {:& 
only, II. 488. 7h it m. 
---he ouzht not to delay cauſes, II. 7b. 16. in f. 
---it he diſcover the injuitice of a cauſe, ought to 
deſert it, | II. 2. 13. 
---if during a dependence, an advocate comes to 
be tutor to the other party, may he appear a— 
gainlt his former client, II. 1b. 10. 
---An advocate ought not to follow forcid gain, 
| II. //. 14. 

is he liable to reſtore his fee, when he does not 
ſerve, where it is not his fault, II. 6. i6, 
is his heir liable to 1ciurn them, where he dies 
before ſerving, II. 76. 75. 
May advocates be compclled by the court to plead 
for parties, II. 7b. 15.--489. 17. 
in cale one ſerve by appointment of court, is he 
intitled 
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6 INDEX OF THE PRINCIPAL 


intitled to fees, II. 489. 16. 
— may he ſtate fees in his own cauſe, when his 
arty is found liable in expences, II. tb, 10. 
Advocates for the poor, II. ib, 18. 
---how is one admitted to the poors roll, II. 7b, 10. 
---ought not to covenant with the client for fees, 
in the event of his prevailing ; can neither bu 
things in ſuit, nor make a paction de quota li- 
tis, | II. 490. 22, 23. 
The penalty upon advocates fraudulently miſma- 
naging or betraying the client's cauſe, II. ib. 24. 
---are anſwerable ſummarily, II. 491. 25. 
---are not accountable for their erroneous opini- 
ons or miſtakes innocently committed, II. 490. 
24. 


_ »--how may ſuch be rectified, II. 20. 1b. 


---how far does their gown privilege them to ap- 
pear for parties, II. 491. 26, 
---why called in their compearance in decrees, Pro- 

curators z more properly termed Prolocutors, 
II. 492. 31. 

— may be ſuſpended or deprived by the lords of 
ſeſhon, for juſt caules. II. 6. 32. 

See Counſel, Sheriff. 

KinG's ADVOCATE ; cannot infiſt to reduce any 
right for the king's account, without a ſpecial 
ſign-manual. II. 492. 29. 

See King. 

Procurator- fiſcal ſupplies the place of the king's 
advocate before inferior courts. II. :b, 30, 

| See Proctors. 

ADv1sING; cauſes were of old adviſed and de- 

termined with cloſe doors, which is otherwiſe 
now, II. 510, 5. in /. 

Probation by witneſſes, or writings led in purſuance 
of an extracted act, muſt be adviſed in preſence 
of the whole lords, and for that effect great 
| Aviſandum is made with them, II. 675. 1. 


The ordinary in the cauſe may adviſe writings pro- 


duced, or depoſitions taken before himſelf on a 
diligence, | II. 15. tb. 
The ordinary on the acts may adviſe writings pro- 
duced to Laß the terms of the act, that make 
nothing to the purpoſe, and reject the ſame, and 
circumduce the term. II. 678. 12. 
ADULTERY ; is a ground of divorce to be purſued 
before the commiſlars of Edinburgh, I. 138. 

| | 126, ec. 
---Voluntary ſubſequent conjugal embraces be- 
tween the parties, after it is known, excludes di- 
vorce as to preceeding acts, I. 139. 129, 
---It annuls donations by the innocent party „an- 
te matrimonio. I. 132. 100, 

See Divorce, Marriage. 

#ques (of exchequer); the ſheriff muſt account in 
fitting them for non- entry duties, and reliefs, due 
at the entry of heirs. I. 628. 31. in /. 

AFFIDAVITS; how far allowed. II. 650, 28. 

See Witneſſes, Oaths, 

AFFINITY; in what degrees of it is marriage for- 
bidden, I. 118. 47. 

Acfinitas affinitatis, no impediment to marriage, 


I, tb, 48. 
What relation by affinity ſufficient to decline a 


judge, or caſt a witneſs, II. 646. 9. 
not contracted without carnal copulation be- 
tween the ſpouſes. I, 133. 103, 
AFFIRMATION (ſolemn) of Quakers of the ſame 


force with an oath. II. 659. 15. 
Ack. The credit of the record of one's age, from 


the baptiſm- books. II. 668, 6. 
See Preſumptions, 

Age diſtinguiſhed, I. 45. 2. 

in pupils threefold ; infancy, next to infancy, 

and next to puberty, III. 47. 11: 

What age requiſite in marriage, I. 113. 26. 

— in witneſſes, II. 645. 5. 


The king, of old with us, granted diſpenſation with 
age to minors, I. 187. 103. 
When can minors officiate as advocates, judges, 
or arbiters. III. 46. 76 
See Minors, © 
AGENTS ; they manage the fact of a cauſe before 
ſuperior courts, II. 491, 25. 
---are ſummarily anſwerable to the party for da- 
mage ſuſtained thro” their fault, II. 75. 16, 
How an agent's authority inſtrufted, II. 7b. ib. 
What it he manage for a perſon out of the king- 
dom. II. 602. 15. 
ALIENS. A Britiſh man or woman marrying an 
alien, the iſſue deemed natural-born ſubjects. 


I. 80. 37. 

See Subjects, Blood. 
What is the caſe of an adjudication at the ſuit of 
an alien, after the legal is expired, I. 81. 39. 


ALIENATION (of property). II. 189. 1, 
See Diſpoſition. , 
---by churchmen. IL 42. 111, 


See Benefices, Prelates. 

ALIMENT; incumbent on parents to maintain 
their children, when incapable to provide for 
themſelves, I. 168. 13. 

--- When are parents preſumed to maintain their 
children ex pretate, I. tb. 14. in F. 

Is it ſufficient for the father to maintain his chil- 
dren in his own family, or muſt he give them a 
ſeparate aliment, I, ib. 13, 14. 

--- The immediate parents liable to maintain the 
children in the firſt place, and then the remoter, 

| I. 16. 15. 

Ho far the mother ſubjected during the — e 


ages I. 75. 1b, 
--- The repreſentatives of the parents likewiſe li- 
able, I. 156. 16. 
--- The obligation extends to the time of minority, 
or while the children cannot earn their bread, 

I. ib. ib, 

The father by the civil law (beſides aliment) bound 
to conſtitute portions to his daughters, and look 
out for matches to them, and on his default, the 
magiſtrate, I. ib. 17. 
---this not enjoined by our law, but reaſonable that 
bonds of proviſion be granted to the younger 
children, I. tb. 16. 
Natural children, even inceſtuous ones, muſt be 
maintained by their parents during their incapa- 
city, . I. 2b. 18. 
What if the man denies carnal knowledge of the 
woman at the time when the child by courſe of 
nature was conceived, or ſhews that ſhe was a 
whore, | I. 2b. 19. 
Children likewiſe bound to ſupport their parents 
reduced to want, I. ib. 156. 20. 
How far brothers and ſiſters, by our law, bound 
to maintain one another, I. 158. 6. 


No compact between parents and children, not to 


ſupport 
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ſupport each other, can ſubſiſt, III. 49. 17. 


Aliment ought not to be given to thoſe who are 
able to work, and yet live in idleneſs, I. 157. 1. 
When is aliment or maintenance preſumed a do- 
nation, and when not, 232. 22, 23. 

W ardatars. and liferenters, when liable to main- 
tain the heir, L 157. 2. 
Hound to give the heir a ſeparate aliment, I. 4. ih. 
II. 325. 10. 

ſuch not due by a liferenter to a ſucceeding heir, 
where the eſtate is exhauſted by the debts of the 
firſt, II. 325. 10. 
Whether the wardatar or liferenter was liable 
primo loco, II. 76. 1b. 
---Aliment not due to the heir after he has fold the 
eſtate, I. 157. 2. 
Infants expoſed to be maintained by the pariſh, as 
other poor people, I. 10. 3. 
Such foundlings reputed freeborn among the Ro- 
mans, I. ib. ib. 
The foundling-royal hoſpital ; the powers of the 
governors, | I. ib. 4. 


Such as are bound to maintain a perſon muſt re- 


ſtrain him, if furious, from doing miſchief, 
I. 158. 16. 
Patrons in neceſſity not intitled to an aliment from 
a ſtipendiary miniſter, II. 29. - 
The wife intitled to a ſeparate aliment from her 
husband, on account of his maltreatment, 
| I. 126. 14.—140. 137- 
---how far ſuch aliment is ſubject to the husband's 
creditors, or to be revoked by him, I. 130. 91. 
The husband liable for neceſſaries furniſhed to the 
wife, even after ſhe is inhibited, I. 126. 75. 
The creditor hound to provide an aliment to the 
debtor (by the act of grace) incarcerated or ar- 
reſted at his inſtance, I. 158. 8. 
The act of grace does not concern perſons impri- 
ſoned for crimes or damages thence — or for 
facts in their power, ib. . 
The debtor, in order to liberation, muſt conſign, 
for the creditor's ſecurity, a diſpoſition of all his 
effects, I. 16. 10. 
Can one, ſet at liberty on the act of grace, be 
ſummarily impriſoned again, ib. 11. 
Ihe method of obtaining the beneſit of the act of 


grace, III. 20. 8. 
not competent if the priſoner hath bounty from 
others, III. 2b. 9. 


Is action competent to the creditor for recovery of 
the ſums expended on ſuch aliment, if it after- 
wards appear the debtor had a fund of his own, 
III. 2b. 10. 

Sometimes an aliment competent to a purſuer from 
a defender; ſuch not properly an aliment, and 
is arreſtable, I. 159. 12, 15. 
Action of aliment competent only before the court 
of ſeſſion, I. ib. 13. 
Alimentary funds not arreſtable for paſt aliment, 
but for current are, I. ib. 14. 
How penſions and ſervants fees conſidered as ali - 
mentary. I. ib. ib. 
ALL AND $SUNDRY (edictal citations againſt) 
in what caſes uſed. _ I. 123. 62. in f. 
ALLEGATA et probata. The judge is to proceed 
according thereto, or forbear judging. II. 479. 


35 
ALLODIAL ; what ſubjects poſſeſſed by an allodi- 


 ALTARAGES. 


al right, I. 84. 10. 
--- The import of the term, and whence derived; 
I. 529. 1. 


ALLOWANCE (of appriſing); Abbreviates came in 
place of them; neceſlary, even in adjudications 
in implement, or on in rees cognitions. cauſa. 

II. 217. 31.--222. 50, 51. 

See Adjudications, ih 3 

ALLUy10N and Acquiſition thereby, I. 506. 10. 

in mn. 

The difference between it and avulſion. I. 10. ib. 


I. 558. 60. II. 6. 16. in f. 
See Patron. 


ALTAR (of mercy), III. 15. 5. 
| See Sanctuary. | 
ALTERATI10N (of the property) ; how far inferred 
by one's paying his debt with another's money 
or bank-notes, perhaps ſtoln, the receiver being 
in bona fide, and diſpoſing of them, I. 488. 14. 
How far property altered by purchaſing in fairs or 
market-ouvert, I. 426. 16. I. 514. 34- 
ALTERATIONS in feudal haldings,by the act of the 
20th Geo. II. II. 427. 1, Oc. 


Sec Fees. 
---And in juriſdictions, by another act of the ſame 
parliament. II. 435. 27, Oc. 
See juriſcliction. 


ALTERATI10N (of one's mind). None can alter his 
mind to another's prejudice, III. 89. R. 36, 
The import of this rule, III. 7b. 132. 
---It takes place in reſpect to arbiters after their 
ſentence is duly ſigned, III. 2b. ib. 
As likewiſe in the caſe of an option or election 
given to a party. III. 7b. 134. 
ALTERNATIVES; the debtor commonly has the 
election, but ſo as not to ofter what is not en- 
tire, I. 474. 80. in V. 
May he that has the election change his mind 
after action ſued. 1 475. 83. 
AMAND; improbation may be inſiſted in by way 
of proceſs, or by reply, without an amand, but 
not by exception, I. 297. 219, 220. 
Of old, caution was to be found either by purſuer 
or defender, in proponing improbation, for the 
other party's damages; now an amand by the 


defender only in uſe. I. 26. 1b. 
AMBASSADORS their ſaſety and privileges, I. 35. 
' I, 2. 

--- Their perſons, rctinue, and goods, not ſubject 
to repriſals. . 
ANN AT, or ann (of miniſters); its original, II. 
77. 214. 


---How it took place by the canon law, II. ib. 215. 
Hou by our old law, and at preſent, II. 76. 10. 
---Not liable to the debts of the deceaſed, II. 16. 


214. 

Not due if the miniſter was depoſed, * 
ed, or if he demitted, II. tb 1b. 
---at firſt a full year's ſtipend, and afterwards li- 
mited to half an year, II. 78. 216. 
Regulations touching the ann, II. ib. 217. 
—Biides between the wife, and the neareſt of kin, 
by equal halfs, N. . . 


---how far ſubject to the widow's fund. II. 16. ib. 
ANNEXATION ; act of annexation of the tempo- 

rality of church-lands to the crown. II. 13. 37. 
ANNEXATION (of churches), II. 16. 44, Cc. 


See Union, 
Annexed 
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3 INDEX OF THE PRINCIPAL" 7 


Annexed property, may it be feued, I. 538. 18. 
Tithes that belonged to the popiſh or epiſcopal 
clergy, now in the crown, but not annexed 
thereto. I. 559. 65. 
See Patrimony f the Crown. 
ANNUALS ; ground-annuals, feu-annuals, and 
top-annuals, what. I. 651. 15. 
ANNUALRENT, or intereſt. I. 436. 16. 
See Intereſt, Uſury. 
Annualrents, (infeftments of) their original, and 
how conſtituted, | I. 487. 1, 2. 
---Irredeemable annuities out of lands, when good; 
are they uſurious, if exceeding the intereſt of the 
principal ſum given for them, I. 651 17. 
—-Annualrents may have held ward or feu, but 
commonly hold blench, I. 647. 2. 
---Arrears on an infeftment of annualrent deb:ta 


fundi, I. 16. 3. 
What caſualities is an infeftment of annualrent 
ſubject to, I 7b. 4. 


in it nonentry only the blench- duty, I. 648. 16. 
--- How far infeftment of annualrent for money to 
be advanced, good, I. 16. 5. 
The effect of an infeſtment of annualrent out 
of tithes, | I. ib. 6. 
Difference between annualrents and annuities, as 
to public burthens, I 651. 16. 
Annuities either for life, or perpetual, I. 16. 17. 
Annualrents and annuities by infettment are debita 
fund, I. 648 7. 
---Decrees of poinding the ground thereon, I. 16. 15. 
--- Tenants not liable to be poinded on annualrents 
or annuities for more than their reſting rents, 

1 649. ib. 

---What if the grounds are in the debtor's own 
occupation, I. 1]. 8. 
The order of poinding in the caſe of more annual- 
renters, I. 76. 9. 
An infeftment of annualrent no title for the poſ- 
ſeſſory judgment, nor ſubject thereto, I. 16. 10. 

— not neceſſary, after decree of poinding the 
ground, to conſtitute the debt againſt the heir, 
in order to adjudge thereon, L. . 25. 
The effect of ſuch adjudication, 


penalty in infeftments of annualrent, I. 650. 12. 
An infeftment of annualrent, how extinguiſhable 
as to bygones, or as to time coming, I. 16. 13. 
What is the caſe of an expired adjudication at the 
inſtance of a liferenter, or an aſſignee, to by- 
gones of an infeftment of annualrent, I. 14. 14. 
The ground properly debtor in ſuch annualrent, 
or other debita fundi, I. 652. 18. 
---Such annualrent bygone or current arreſtable. 


I. 653. 23. 
ANNUITANTS. 
| See Yorksbuilding Company. 
ANNUITIES by infeftment. I. 651. 16. 


See Annualrent ( Infeftment f). 
ANNUITY (the king s) of tithes, not deducted in 
a decree of valuation, but are in a decree of 
ſale; the reaſon of the difference. II. 58. 156. 
Annus deliberandi. 
See apparent Heirs. 
Anni continid, et utilis, II. 173. 43. 
Annus inceptus habetur pro completo; in what caſes 
holds it. I. 604. 24. 
ANTICHRES1S (in pledge), F. 384. 3. 


I. ib. 13. 
The effect of adjudications for principal ſum and 


APPARENT heirs; in the anceſtor's life, termed 
with us Preſumptive heirs, II. 322. 1. 
One apoſtatizing from the proteſtant to the po- 
iſh religion, forfeits his land- eſtate to ſuch 
ale: II. tb. 2. 
Lands conveyed or incumbred for money, loſt 
by gaming, devolve to him, II. 323. 3. 
he far can the heir of a marriage inſiſt againſt 
his father for the proviſions in a contract of 
marriage, | II. 16. 4. 
---Is a preſumptive heir intitled to an aliment a- 
gainſt his father, | IL 16. 5. 
Apparent heirs, after the anceſtor's death, have an- 
nus deliberandi, or the year of deliberation, — 
310. 65. 
may poindings of the ground proceed within it, 
II. ib. ib. 
what actions are competent within ſuch year, 
II. ib. 1b.—324. 7. 

---how far have they right to the rents of their 
predeceſſor's eſtate, II. 324. 8. 

Can their creditors after their death, or their 
executors, affect the reſting rents, II. 26. 16; 

---may defend their anceſtor's rights and poſſeſſi · 
on, II. 16. ib. 

ho far have they right to tacks, II. 26. 9. 

An apparent heir may purſue exhibition, ad deli- 
berandum, of all writings granted by or to the 
predeceſſor, which may affect or relieve the e- 
{tate, | II. 310. 66.— 24 7. 

this action competent, not only during the year 
of deliberation, but likewiſe after its expiring, 

II. 16. 26. 
— competent againſt all havers of writings, II. 
| 324+ 7- 

---how is it excluded, II. tb. ib. 

---might have formerly purſued wardatars, and 
ſtill may liferenters for aliment, I. 157. 2. 

5 II. 325. 10. 

---not due to the ſucceeding heir, if the eſtate be 

exhauſted by the debts of the firſt heir, II. 325. 
| 11. 

---or if there was an aliment claimable from the 
ſuperior. II. . ib. 

Apparent heirs may inſiſt to reduce deeds on death- 
bed, 85 22 ' II. ib. 12. 

---veſt themſelves of the heirſhip moveable by poſ- 
ſeſſion. II. 326. 13. 

See Aliment. 

--- Have the benefit of rights provided to them: by 
ftrangers, which import not that they ſhall be 
actually heirs, but only in capacity of bein 
heirs, I. 582. 136. II. 318. 19. in f. 

Creditors of the deceaſed preferable to thoſe of 
the heir, as to diligence compleated within three 
years of the deceaſed's death, II. 343. 67. 

Forfeiture of an apparent heir carries the eſtate, 
to which he might have ſucceeded, or which 
deſcends after the attainder, II. 263. 55. 

Apparent heirs, after year and day, may be charg- 
ed to enter heir in general to the Ar 

| : 357. 110. 

---the effect of a decree of conſtitution thereon, 

| Bs II. 16. ib. 

---ſuch procedure competent, even againſt a mi- 
nor-heir, —,. ---- Hs i: 82h. 

---But he may be reponed as to his perſon upon a 
renunciation, I. th. the 
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MATTERS OF THE SCOTCH LAW, &. 9 


The effect of ſuch renunciation to be heir, II. 
75.111. 

i general charge may be ſerved within the an- 
nus deliberandi, II. zb. 112. 
can an inhibition be uſed upon ſuch general 
charge, | II. 358. 76. 
---may the general charge and ſummons on that 
paſſive title be ſerved at the ſame time, II. 16. 
113. 

---a ſpecial charge, and a general _ * 
ib. 114. 

— the effect of the ſame in adjudication of the ſub · 
zect, II. 76. 16, 


dure void. II. 359. 115. 
See Adjudications. 

What is the effe& of adjudications coming into 
the perſon of an apparent heir, by our former 
law, and by the act 1695. II. 227. 66. 

How far the next heir liable to the debts or deeds 
of an apparent heir deceaſed, who had been 
three years in poſſeſſion, II. 355. 104, &c. 

Three years poſſeſſion of an apparent heir deem- 
ed a ſeiſin in law to certain effects, which the 
ſimple deſcent of the eſtate upon him does not 
infer. ib. ib. II. 360. 3. mn V. 

See Heirs. 

APPEALS from inferior courts to the ſuperior, of 
old in uſe with us, thereafter ceaſed; and advo- 
cations, ſuſpenſions, and reductions, came in 
their place, II. 515. 21. 

To the circuit courts, how at preſent Rs. 

II. 516- 4b. 

Appeals from the court of ſeſſion to the houſe of 


if the party die before ſuch decree, the proce- | 


peers, II. 465. 61. 
within what time mult they be brought, II. - 
19. 


the effect of ſerving them, and what if not in- 
ſiſted in. II. 70. ib. 
Appeals from ſentences of inferior judges, com- 
petent to the circuit courts in criminal caſes, 
II. 443. 51. 
Except ſuch as infer loſs of life, or diſmembra- 
tion, II. 2b. ib. 
— Competent in civil cafes, not exceeding 12 J. 
Sterling; this limited to 10 years, II. 2b. 10. 
uch in criminal caſes moſt convenient, II. 10. 
| 52. 
— how far ſo in civil, the time of trial will clear. 
IL. ib. ib. 
See Parliament, Lords of Seſſion. 
APOSTATES, | IL. 322. 2. 
See Papi/ts. - 
APPRENTICE, how far underſtood a ſervant, I. 
oo SO. $7- 
— The requiſites of indentures of W Ps 
| 59. 10, 
What if the maſter or apprentice die before the 
time of apprenticeſhip is run. I. ib. 1b. 
APPRISINGS or adjudications; judicial diſpoſiti- 
ons, 5 II. 215. 25. 
— the method of real execution before the uſe of 
appriſings, | II. 7b. ib. 
this method derived to us from 9 75 
| ib. 26. 
---antiently creditors could not proceed to real ex- 
ecution, if the debtor was incarcerated for the 
ſame debt; it is otherwiſe at preſent. II. ib. 27. 
Vor. III. 


| 


The procedure in appriſings curſorily explained, 
| IL 216. 28. 
--- The legal reverſion in them 10 years, #6. ib. 
---the ſolemnities of appriſings, IL ib. 30 
---Allowances of appriſings, IL. 217. 32. 
---Appriſers, how far intitled to poſſeſs the whole 
lands, II. 16. 32. 
---Appriſings within year and day of the firſt eſ- 
fectual one brought in pari paſſu, II. ib. ib, 
-- 216. 29. 

See Adjudicatians, 55 

APPROPRIATION by occupancy, alluvion, con- 
texture, confuſion, and commixture; ſpecifica- 
tion, inedification, and implantation, I. 506. 10. 

See theſe reſpettively. 

AqQuEDUCTSs or water - courſes (ſervitudes). 

See Servitudes. ' 
ARBITRATIONS, I. 453. 7. 
A decree- arbitral, duly ſigned, becomes a deed of 

the parties, that cannot be altered. I. 457. 22. 
mn 7. 
In a reference to one of the parties, his 400 
ſubject to a review. III. 56. R. 10. 
The ſubſtance of the contract could not, by the- 
civil law, be referred to one of the parties, but 
only its incidents, 1 III . 38. 
---with us ſuch reference of both ſubſiſts, III. 10. 16. 
---but the judgment reducible on iniquity, II ib. 1b. 
--- [he reaſon why it was — by the civil 
law in compromiſes. III. ib. 39. 
If the decree is duly ſigned, can it be forced b 
diligence out of the arbiters, or their clerk's* 
hands, when duly ſubſcribed, I. 457. 22. -- II. 
| 89, 132. 
Can women or minors be arbiters. I. 455. 12. 
Arbiters cannot alter their ſentence aſter it is duly 
ſigned, III. 89. 132. 
regularly are bound to give judgment, III. 15. ib. 
— but in particular 8 may decline 
judging. III. /. 133. 
8 — Submiſſions. 10 
ARG VIE, Duke of); the family was of old poſſeſſ- 
ed of the hereditary juriſdiction of juſticiar over 
all Scotland, II. 523. 23. 
»-- Thereafter reſigned to the crown, with reſer- 
vation of it as to the thire of Argyle, and weſt. 
ern iſles, | tb. ib. 
--- T hat now abrogated, with the other higher he- 
ritable juriſdictions, ib. ib, 


ARRESTMENT of the debtor's effects, II. 196. 30. 


---of criminals, ; II. . 16. 
---of things in diſpute. II 197. ib. 
The warrant of arreſtment, what, II. . 31. 


---what if the letters or warrant was raiſed in the- 
deceaſed's name. II. 25 16. 


How far arreſtment in the common debtor's »wn 


hands good, | II. 7b. 32. 
is it a real burthen, | II. 76. 16. 
-ein a factor's hands, how far good. II. ib. 33. 
The ground of arreſtment, II. 1 96 34. 
the preſcription of it, II. 40. 1b. 


— may be granted by all judges ordinary, II. 197. 
| 


* ſubjects are arreſtable, II. 198. 35. 

---Granted by one inferior judge, how far may it 
be proſecuted before another, or before the 
lords of ſeſſion, 115 II. ib. 16. 

— falls not by the Nen of the arreſter, or oſ the 
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ro INDEX OF THE PRINCIT Al 


common debtor ; how far falls it by the death | 

of him in whoſe hands it was laid. II. 199. 36. 
Sums conſigned in an order of redemption may be 

arreſted after, but not before declarator of re- 


demption, or the creditor's acceptance. II. 


198. 5 5. 

Arreſtment; when louſable, and what the effect 
ol louſing it. II 198. 34.199. 37: 
Proceſs of forthcoming upon arreſtments, when 
competent, II. 16. 38. 
A decree of forthcoming, what, II. 200. 39. 
The rule of preference in competition among ar- 
reſters, II. ib, 40. 
and between them and aſſignees, II. 16. ib. 
¶ An ſuch competitions parties may appear for their 
intereſt, II. 16. 41. 
Arreſtment renders the ſubject litigious, II. 203. 
2 


| 52: 
on conditional debts, how far — 5 
263. 80. 

hat if the perſon, in whoſe hands it was laid, 
promiſed payment to an aſſignee, whoſe aſſigna- 
tion was not intimated, II 193. 13. 
--- The caſe where arreſtments, or intimations of 
aſſignations, bear date the ſame day, II. 201. 42. 
What if the ſecond arreſter has recovered the 
_ firſt decree. II. ib. 43. 
The caſe of an arreſter obtaining an aſſignment 
from the debtor in place of a decree. II. ib. 44. 
Competition between arreſters and executors cre- 
ditors, II. 202. 49. 
Can debts due to, or by perſons deceaſed, be 
arreſted. | | II. 203. 50. 
How far arreſtment in the hands of the repreſenta- 
tives of the debtor to the common _— ood, 

. 20, 51. 


| Preſcription of arreſtment, and actions of forth- 


coming. II. 16. 53. 
Arreſtment does not ſtop poinding ; what if he, in 
whoſe hands it was laid, colluded with the 
poinder. II. 204. 54. 
In caſe of more arreſters, or other double diſtreſs, 
a a mu.tiple-poinding ought to be raiſed. II. 203. 
52. 

Competition between arreſters of rents, and do- 
nataries of liferent-eſcheat, or adjudgers of 
lands, | IL. 204. 55. 
---and between an arreſter and an adjudger of an 
heritable bond before infeftment. II. 15. 56, 
How far the defender, in a fortheoming, can ob- 
je& to the arreſtment, or the ground of it. II. 


ib. 57. 

See Forthcoming. 
Breach of arreſtment ; how puniſhable. I. 290. 
190. 

See Deforcement. 
ARTIFICERS; anſwerable for damage happening 
thro? their unskilfulneſs. III. 76. 93. 
Surgeons conſidered in the fame caſe. III. ib. ib. 
ARTIFICIAL ; proof either artificial or inartifi- 
_ cial. II. 629. 2. 
AssEssoxs; appointed to macers at ſerving of 
br eves. | II. 507. 16. 


ASSIGNATIONS, or aſſignments; to what rights 


or ſubjects do they extend. II. 189. 1. 
Grants by the king, of moveable rights, properly 
aſſignations, nd paſs under the privy ſeal. Il. 


1 


ö 


Aſſignations are either by the deed of the party; 
decree of the judge, or act of the law, II. 190. 2. 
— either voluntary or neceſſary; inſtances of the 


laſt. II. ib. 3. 
Who may grant aſſignations, II. #6. 4. 
— the caſe of tutors aſſigning debts due to the pu- 

pils, II 7b. 16. 
or of perſons at the horn affigning. II. 76. ib. 
Who may receive aſſignations, II. 191. 5. 


---how far members of court may accept them. 

II. 15. ib. 

In perſonal obligations, aſſignees ſubject to all the 
exceptions that lay againſt the cedents, II. 15. 8. 
---a ſecond gratuitous right, tho' firſt intimated, 
mult yield to the firſt aſſignation. II. 7b. ib. 
he effect of aſſignations to incomplete real rights. 
II. 192. 9. 

Bills of exchange aſſignable by ſimple 1. 
II. 15. 10. 

The effect of an aſſignation to the debtor him- 
ſelf. II. 26. ib. 
Liferents ; to what effect aſſignable:- II. 195. 24. 
The cedent's oath; when good againſt the aſſig- 
nee. II. 16. 25. 
Aſſignations not intimate befvre the cedent's death; 
their effect by the act 1690. II. 196. 26. 
Aſſignments to adjudications; how qualified by 
back-bonds. II. 15. 27. 
The effect of aſſignations made by executors of 
debts due to the deceaſt. II. 201. 45. 
Bonds and deeds blank in the creditor or receivers 
name, holden as aſſigned, by delivery, but diſ- 
charged by the act 1696, II. 194. 17. 
In what caſes blank writings preſumed delivered 
at the time of granting, II. 76. 18. 
---A blank writing, undelivered, good for no- 
thing. | II. ib. ib. 
What rights may be aſſigned, II. ib. 19. 
How far rights burthened with a ſubſtitution 
may be aſſigned, | II. :6. 20. 
---Bonds payable to one, and, failing of him, to 
another, may be aſſigned by the firſt named, 

| II. 195. 21. 

An heritable bond or wadſet, on which infeft- 
ment hath followed, how aſſignable, II. ib. 22. 
In rights conſtituted by infeftment, how far an 
aſſignment to the rents ſubſiſts. II. 16. 23. 
Abſolute warrandice in aſſignations implies only de- 
bitum ſubeſſe, but not debitorem ſolvendo eſſe, 
II. 196. 28. 

How the warrandice may be otherwiſe con- 
ceived, and ſubject the cedent, in caſe of the 
debtor's inſolvency. 5 III. 46, 15. 
What if the aſſignee ſue in the cedent's name. II. 
| | ib. 29. 
The rule of preference between aſſignees, and = 
twixt them and arreſters. II. 200. 40, Ce. 
What if a debtor make an ment to his credi- 
tor, and intimate it, and ſtill retain the writ- 
ings. II. 201. 46. 
The aſſignee by a donatary, ſubject to his back- 
bond granted thereafter: II. 202. 48. 


See Intimations. | 
II. 196, 30, Cc. 


Judicial aſſignations. 
See Arreſtments. | 

ASSISTANTS (to pariſh miniſters). II. 15. 40. 

See Helpers, Penſion. 


| ASSIZERS; 


ad it take place by our old law. 


MATTERS OF THE SCOTCH LAW, &. ir- 


Azziz.k88; called likewiſe an Inqueſt or Jury. 


II. 661.1. 
The puniſhment of aſſizers of old for a falſe ver- 
dict, II. 351. 92. 


— This diſcontinued ſince the revolution. II. zb. ib. 
See Fuſticiary, Verdiet. 

As8URANCEs (of perſonal _ ; bonds of law- 

 borows in place of them. I. 283. 157. in m. 


Policy of aſſurance. I. 419. 38. 
See Inſurance. 
AsSYTHMENT ; who intitled to the benefit of it. | 
| I. 246. 14. 
—in what caſes due, I. 16. 15. 


—to whom due when the perſon is killed, I. ib, ib. 
— not due when the offender ſuffers death, I. 247. 
| 16 


---the receiving it does not infer a repreſentation 


of the deceaſed, but is due to thoſe who might 
be executors to him. I. 246. 15. 


Nor. This ſatisfaction of old in place of pu- 


niſhment, and called Weregilt. I. 247. 2. 
The reparation likewiſe granted to the party ag- 


_ grieved by theft or robbery, called r 
ib. 17. 
hat reparation is included in it, I. 248. - 
Letters of ſlain, importing it, neceſſary in order 
_ to remiſſion, I. 247. 16. 
Eat leaſt ſecurity for the aſſythment muſt be had 
where remiſſion or pardon of the crime takes 
lace, | I. ib. ib. 
The benefit of a ceſſio bonorum not competent 
__ the aſſythment, III. 1 4. 
---the taking a remiſſion ſufficient proof of the 
crime, in order to intitle to it, I. 248. 20. 
the deceaſed's exculpating the oftender does 
not exclude it. I. ib. ib. 
See Remiſſion. 
As rTRICTION (declarator of). 
See Thirlage. 

ATHEIST ; not mitted a witneſs, II. 645. 4. 
Hobbe's doctrine tends to Atheiſm, II. 590. 15. 
ATHENS (old); eloquence flouriſhed there, and in 
antient Rome, in reſpect of the orators plead- 
ing before popular aflemblies. II. 486. 4. 
---the altar of mercy there mentioned by St. Paul. 
+: $6. 
ATTAINDER (of high treaſon). IT. 261. 46. 
High treaſon, and miſpriſion of high treaſon, re- 
lated by the law of England, II. 2b. 47. 
How far a trial for high treaſon can proceed at- 
ter three years. II. 262. 48. 
The pains and forfeitures for high treaſon, II. 1b. 49. 
--- How is the forfeiture made eftectual, II. ib. 50. 
---how does a donatary to it proſecute his right, 
II. 16. 51. -- 263. 54. 
---veſting acts uſed in caſe of open rebellion. 11 . 
263. 52. 
Corruption of blood conſequent upon an attainder 
of high treaſon, II. ib. 53, 
| II. 40. ib. 
The caſe of an eſtate deſcending to a preſumptive 
heir after his attainder, | II. 16. 55. 
may the anceſtor diſappoint the forfeiture, II. 
ib. ib. 
---what if the father was under an obligation in his 
contract of marriage, in favour of his ſon at- 
tainted, II. 264. 56. 
What debts, deeds, or rights, was the forfeited 


eſtate, by our law, charged with, before the act 


of 7 Anne, II. 18. 57. 
the caſe now muſt be judged by the law of Eng- 
land, II. ib 16. 


Do faculties or powers to contract debt, or to 
revoke, fall under the party's forfeiture, II. th. 


La 


- 

— the caſe by the law of Scotland wn K 
19. Is 

By the law of England, conditions, or faculties 


merely perſonal, are not carried by the party's 
attainder, 


II. 265. 595 K 


The eſtate found forfeited where the party at- 


tainted ſtood veſted in it with ample powers and 

| faculties, notwithſtanding a perſonal deed of 
conveyance by him thereof. 
How far eſtates under {tri entails are liable to 


forfeiture on attainder of him in poſſeſſion, a 


ueſtion of moment, II. 76. 61. 
--- The rule in the law of England; in cafe of 


eſtates«tail, II. ib. 1b. 
---this applied to the caſe of ſtrict entails in Scot- 
land, II. 267. 62. 


--- The judgment of the court of ſeſſion in the caſe 
of Sir William Gordon, II. ib. ib. 


---the grounds whereupon it proceeded, II. ib. 63. 


---the judgment of the houſe of peers upon that 


caſe, II. 268. 64. 
the grounds of the judgment, 


the import of that judgment, as to the laſt ter- 
mination, 


II. 266. 60. 


„ 


II ib, 65. 


4 


IT. 269. 66. 


= By it, our ſtrict entails, as to forfeitures, re- 
duced almoſt to the ſtate of fees-tail in England. 


II. th, 67. 


The tailie muſt be duly recorded to ſave the eſtate 


from a forfeiture. I. ib. 68. 
What if the heir attainted had incurred an irritan- 


cy before his committing the treaſon, II. 270. ü 


69. 


---or was a papiſt, and the next proteſtant heir 


claimed the eſtate after attainder of the papiſt. 


II. 15. 70. , 


Procedure in relation to the eſtates forfeited for 


the rebellion 1715, and claims thereon, II. 16.7 f. 


---and in relation to the eſtates forfeited for the re- 


bellion 1745, II. 271. 72. 


---why claims and deeds granted after 24th June 


1745, not good, II. ib. 10. 
The act in favour of ſuperiors, vaſſals, tenants, 
and creditors, a perpetual law, ſo far as con- 
cerns their inerel, II. 7b. 73. 
---The ſuperiors and vaſſals liable reſpectively to 
a proportion of the debts, II. 272. 74. 
---How far creditors preferable to the intereſt of the 
tenants, 
this act repealed, in time coming, as to the be- 
neht of the ſuperiors, II. 76. 75. 
— hut ſtill ſubſiſts as to the intereſt of the others 
ſoreſaid, IT. 25. 1b. 
other clauſes in that act temporary, II. 7b. 76. 
Ho far the clauſe touching ſettlements ſince 
Auguſt 1ſt, 1714, ſuch, II. ib, ib. 


Does the ſuperior's conveyance of the forfeited 
eſtate to the preſumptive heir of the perſon at- 
tainted ſubject him to the debts, II. 273. 77. 
That frequently practiſed, which gave occaſion 


to repeal the clauſe in favour of the ſuperiors. 


N "IE. 4 . 
How far claims on forſeited eſtates are ſaved by the 


law 


11. 76. 16. 
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law of England, II. 273. 57 
Subjects that fall under forfeiture, by 25 Ed- 
ward III. or by later ſtatutes, II. 16. 79. 


Rights ſaved from forfeiture, by the ſtatutes of 
Henry VIII. particularized, II. i. 80; 
all debts that create a real lien ſaved to the 
creditors, II. ib: 81. 
---how far perſonal claims ſafe, II. ib. 16. 
all infeftments and real burthens upon the for- 
feited eſtate ſaved, | II. ib. 82. 
nas likewiſe faculties reſerved, and debts where- 
on inhibition was uſed. II. 16. ib. 
Attainder of- treaſon; at common law, has the 
| ſame effect as by act of parliament. II. 76. 83. 
The trial of ſuch offences committed _ 1 
ib, ib, 

Not lawful for private perſons to harm one attaint- 
ed, in his perſon or eſtate, II. 261. 44. 
---hor for the officers of the law to put him to 
death, otherwiſe than in terms of the 8 
ib. ih. 

In an attainder of treaſon, from what time does 
the forfeiture of lands or moveables take effect. 
II. 288; 18. 

The dower of the wife is loſt by the husband's 
attainder, 16. 19. 
but not her jointure. II. 289. 20. 
See Pardon, Outlawry, Juſticiary (court of ). 


ATTEsTORs (of the ſufficiency of cautioners in 


| ſuſpenſions); liable ſubſidiarly in the event of the | 


cCautioner's inſolvency, I; 459. 31 


- not freed, tho' the cautioner was reputed ſol- 


vent at the time. I. ib. ib. 
| See Cautioners, ar ps 
ATTORNEY (warrant of) 

the precept of ſeiſin, underſtood a certain at- 


torney, and impowered to receive ſeiſin. I. 549. 


Av A1L (of marriage). 
See Marriage. 
AvzRs10 ; ſale per averſionem. I. 419. 33. 
See Sale. 
Avis Ax Duus (great and ordinary). II. 675. 1, 
AVULSION ; how far it alters the property. I. 506. 
| 10. 


4 


Ack Box ps; by tackſmen effeftual againſt 
their ſingular ſucceſſion in the tacks, Vol. II. 


| 95. 3. 

by aſſignees to adjudications, or diſpoſitions be- 
fore inteftment, II. 196. 27:--226. 60, 
»--how far effectual againſt their ſingular ſucceſ- 
ſors. II. 15. ib, 


An adjudger, under backbond, muſt denude not- 


withſtanding a perfonal bond due to him by the 
entruſter, II. 196. 27. in /. 
Back- rAcks; by wadſetters to reverſers, II. 129. 
22.—130. 23. 
A if the back · tack duties are made a burthen on 
the reverſion, how far effectual againſt the re- 
verſer's ſingular ſucceſſors. II. 76. 15. 
The back tack being reduced ob non ſolutum cano- 
nem, the wadſet from improper becomes pro- 
per. II. 128. 20. 
II. 73. 205. 
See Church · lands. 
BAIL. I. 458. 25. 
See Cautioners: 


. . 


any perſon bearer of 


—_ 


| 


39. 
I, 637. 36, &c, | 


BaILLIESõ (of church regalities); had their charters, 
with a reddendd of due adminiſtration of juſtice, 


I. 560. 66. 
See Regalities, 
Baillies (of baron-courts) muſt qualify to the go- 
vernment. II. 440. 43. 
See Barony, | 
BA1RNS part or legitim, II. 380. 15. 
in what reſpect does the mother contribute to 
the legitim, II. 386. 11 
---how far can it be prejudiced by the father. II. 
38 1. 15. in m. 
The diviſion of executory into dead's part, the 
wite's ſhare, and legitim, of antient —_— = 
| ib. ib. 
The legitim excluded by forisfamiliation, II. * 
ID, 
---how is that inferred, II. 15. ib. 
---a Child, who receives a portion, intitled to a 
ſhare of the legitim, upon collating it, II. 6, 1b. 
---Collation not due as to the widow's ſhare, II. 
ib. ib. 
— nor, if it is provided, that the child ſhall be a 
bairn in the houſe, | II. 16. 17. 
---How far proviſions to children naſcituri liable 
to it, IL ib. 18. 
—no collation of lands, II. 382. 19. 
f all the younger children, except one, re- 
nounce the legitim, the whole _ to him, 
I. ib. 20, 
The effect of one or all of the childrens re- 
nouncing their intereſt in the executory, II. 382. 
; 21, 
---only due to immediate children that are not fo- 
risfamiliated, and not to grand=children, tho 
their father died without getting his ſhare of 
bairns part. The reaſon of this, II. 383, 24. 
it cannot be prejudiced by any deed on death- 
bed, or any tevokable deed, tho' in liege pouſtie, 
I. 1b. 25. 
if one renounces it; not due to him or his FA 
if there is another child or child's iflue, II. 382. 
21. 
— if the renouncer die before his father, then his 
children may claim in their own right. II. ib. ib. 
The legitim derived from the civil Jaw, 11. 384, 
27. 
-The variations introduced, in reſpe to it, V 
our law. II. 76. i 
See Collation, Executory, 
Bann (the imperial); incurred even upon denun- 
ciation for civil cauſes, II. 260. 43. 
---A parallel between it and denunciation to the 


horn with us. ib. ib. 
Bank, the bank of Scotland. I, 50. 23. 
The royal or new bank. I. 16. 24. 
BANKRUPT, in the ſenſe of the act 1621. I. 261. 


By the firſt clauſe, a bankrupt can make no 2 | 
tuicous deed in prejudice of his creditors, I. ib. 
Rights to conjunct and confident perſons * 2 
not the onerous cauſe, or valuable conſiderati- 
on, by their recital, I. 262. 76. 
ho conjunct and confident perſons in the ſenſe 
of the a, | I. ib. ib. 
—Confidents, even after the att 1696, concern- 
ing truſt, may be inferred from e 
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of the perſon, I. 262. 76. 
--Purchaſers from the bankrupt not liable: how 
far purchaſers, from the interpoſed perſon, ſub- 
jetted, | I. 264. 84. 
How far ſecurities granted by the interpoſed 
perſon, or payments made by him, good, I. 
265. 86. 

— The deed muſt not only be for an onerous 
cauſe, but likewiſe for a neceſſary cauſe, to ex- 
empt it from the act, I. 263. 79. 
Docs the act extend to purchaſers at ſecond 
hand, from perſons of that character, I. 264. 85. 
—it concerns not rights granted with the burthen 
of the granter's debts, or revocable, I, 255. 87. 

A portion to a husband, or proviſion to a wite, by 
a bankrupt, in a contract of marriage, good, as 
an onerous deed, I. 10. 88. 
Proviſions to children not good, tho' to children 
> ax he in a contract of marriage. I. 1b. 1b. 
Inſolvency, how underſtood, I. 261. 74. 
— What if the debtor's eſtate was involved with 
diligences. I. 7b, ib. 
How far gratuitous deeds reducible at the inſtance 
of poſterior creditors. I. 265. 89. 
If a bankrupt acquire rights, in name of conjunCt 
or confident perſons, they fall under the act. 


I. ib. 88. 
Who are deemed cteditors in the ſenſe of the ſta- 
tute, I, 262, 80. 


Conditional creditors, how far intitled, I. :6. 81. 
— Creditors in 2 about moveables, tho' 
proved after the deed, intitled to the benefit of 


the act, I. ib. 82. 
— How far is the fisk intitled to reduce on the ſta- 
tute, I. 1b. 83. 


A firſt diſponee, tho' gratutitous, intitled to 
reduce a ſecond gratuitous right of the fame 
ſubjeR, even where the diſponer was not bank- 
rupt, I, 205. 90. 

— What if the creditor has delayed, for a long 
courſe of years, to inſiſt in his action. I. 266. 91. 

The ſecond clauſe of the act intitles prior credi- 
tors to reduce deeds to other creditors, in pre- 
judice of their prior inchoat diligence, I. 7b. 92. 

— Inchoat diligence, what, I. tb. 93. 

—it muſt be heme capable to affect the ſubject, 
had it been compleated, I. 70. 94. 

The diligence muſt be followed out in due 
courſe, to give the creditor the benefit of the 

act. I. 267. 95. 

How far a creditor intitled to reduce deeds granted 
to favourite creditors by one ey bank- 
rupt, tho' he had done no diligence. I. 2. 97. 

The effect of a reduction on this act. I. 270. 108. 

The taking out letters in order to diligence not 
ſufficient, but they muſt be ſerved. I. 267. 98. 

Purchaſers bona fide from a creditor, who had ac- 


quired them from the bankrupt, in prejudice of | 


another's prior inchoat diligence, ſafe. I. 10. 99. 
In what caſe may a creditor, even without dili- 
gence, obtain a warrant for _ his debtor, 
268. 107, 

—may one take payment from his debtor de- 
nounced and flying. I. t6. ib, 


Purchaſers bona fide from a bankrupt, or perſons 


lending him money, ſafe. I. ib. 102. 
The debtor's truſtee can no more prefer one cre- 


ditor to another's inchoat diligence, than the 
Vol. III. 


debtor himſelf. I, 269. 103. 
The extending a diſpoſition after inchoat dili- 
gence, tho' purſuant to a prior minute of ſale, 
within the act. I. 16. 104. 
How far creditors relieved againſt inſolvent debt- 
ors, refuſing to perform a condition to intitle to 
an eſtate. I. 7b. 105. 
What if an inſolvent debtor, being charged with- 
in the year to enter; renounces, in order to fa- 
cilitate the diligence of ſome creditors, I. 1b. ib. 
The purchaſer of goods from a creditor, who had 
got them in prejudice of another's diligence, 
ſafe; I. 270. 106, 
How far the defender, in an action upon this ſta- 
tute, anſwerable for bygone rents and profits. 
I. 16. 107. 

A Notour bankrupt, by the act 1696 the diffe- 
rence between this and the act 1621, I. 7b. 109. 
— Whether the date of the ſeiſin or regiſtration of 
it is the rule, as to the computation of the 60 
days, I. tb. ib. 
— Who underſtood a notour bankrupt, I. 271. «+ 
ITO. 112. 

Whether one's being under an act of warding 
is ſufficient in place of a caption, I. #6. is, 
— W hat if one ſuddenly run off the country. I. 
ib. ib. 

Creditors who have done no diligence, when in- 
titled to the benefit of the act, ir. 
— The purſuer of a reduction on this act muſt 
have affected the ſubject conveyed, otherwiſe 
he cannot profit by it, | I. 16. 114. 
— How far onerous purchaſers of ſubjects convey- 
ed to creditors, againſt the purview of the aft, 
ſafe, I. 272. 115. 
One preferable on goods ſold to a bankrupt for 
the price, as to ſuch only as were received with- 

in three days of his going off, I. 16. 117. 
At concerns only rights in ſecurity or payment 
to prior creditors, I. 16. 118. 
—KRequired by this act, that inſolvency with one 
or other of the alternatives in the act, concur 
at the date of the deed, I. 271. 112. 
—if the debt which was the ground of the dili- 
gence is paid before the date of the deed in que- 
ſtion, the deed not within the act, I. 16. 113. 
It is otherwiſe, if there was only a ſurceaſe of 
diligence granted to the debtor, II. 613. 22. 
— Does payment in caſh, or by delivery of goods, 
fall under the act, I. 272. 116. 
A diſpolition by a notour bankrupt of his effects 
to truſtees, for the behoof of all his creditors, 
without diſtinction or partiality, fails under the 
ſtatute, unleſs accepted by all, I. ib. 119. 

— General truſt- rights, by bankrupt corporations, 
good]; for they cannot be notour bankrupts, I. 
273. 120. 

The taking the benefit of the act of grace, or of 
a ref bonorum, infers not infamy. I 7b. 121. 
A bankrupt conveying his whole effe&ts to one of 
his creditors, the diſponee conſtrued a truſtee: 

I. 274. 123. 

The pains of a fraudulent bankrupt. I. 273. 122. 
What required, in order to a declarator of notour 
bankrupt, II. 613. 22. 
The caſe of the debts being diſcharged, or dili- 
gence ſuperſeded, II. 16. 23. 
See Hale. | | 
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4 INDEX OF THE PRINCIPAL 


reſidue holden a barony. 
dee Feuars, Freeholders. 
BARRENNESs, or ſterility in farms, how under- 


Bakoxs; antiently peers by tenure. I. 55. 42. 
BARON Y; the privileges included in that of a ba- 


rony. I. 564. 83. 
Barons, great and ſmall, antiently members of par- 
liament; all nobility comprehended; of old, un- 
der that of baron, I. 565. ib. in f. 
— Higher titles of dignity, as duke, &c. conter no 
reater juriſdiction than that of baron, I. 1b. ib. 
—Antiently nobility followed the lands; other- 
wiſe at preſent. I. 16. 84. 
In ſome ſenſe one infeft in lands deemed 1 ＋ 1 
| | ib. 85. 


The king can only erect lands into a barony. 1. 


ib 86. 

How far church · lands, after the reformation, could 
be erected into temporal lordſhips and 228 

» 1D. ID, 

A disjunction of part of the lands from the _— 
does not prejudice the barony as to the _ 7 

566. 10. 
Barony implied divers of the leſſer N 7 
10. ID. IN }+ 

— The privileges included in a barony muſt be 
contained exprefsly in the diſpoſitive clauſe of 
charters, where the lands are not de” OY 

| ib. 87. 
be effect of thoſe in the Tenandas, I. ib. ib. 
— The clauſe of Union one of thoſe privileges, and 
may be communicated by a ſubaltern infeft- 
ment, in a diſpoſition from the baron, I. ib. 88. 
If contiguous lands hold of different ſuperiors, 
or by ſeveral kinds of holding, ſeiſin muſt be 
taken on the ſame reſpectively, 1. ib. 1b. 

— be effect of a clauſe of union, I. ib. 16. 
— What if the lands united lie in different ſhires. 
I. 567 ib. in f. 

The juriſdiction of a baron. 1 16. 89. 
Sit is aboliſhed in capital crimes by the late act. 
I. 16. ib. 

How far the juriſdiction of the ſuperior cumulative 
with the vaſlal's. I. ib. go. 
Can juriſdiction be loſt or acquired by preſcription. 


I. ib. 91. 


See Fortalices. 
Mills included in a barony. I. 569. 94. 
The effect of aclaufe, with mills and multures, in 


a diſpoſition. I. ib. ib. 
dee Multures. 
Barons; their courts, II. 564. 1. 


their juriſdiction of old, and at preſent, in civil 


caſes, II. z6. 2. 
their baillies muſt qualify to the government, II. 
ib. ib. 

their courts not courts of record, II. 15. ib, 
verbal citations good before them. II. ib. 1b. 


Execution upon baron-decrees in civil caſes. II. 
| . 

Their juriſdiction in criminal matters much limit. 
ed now, and in capital cafes abrogated. II. 565. 4. 
The caſe of heritors infeft with the privilege of 
Courts and Bloodwits, II. 16. 5. 
In trials by inqueſt, the baron himſelf behoved 


to in ae II. 16. 6. 
this the caſe ſtill in baronies belonging to royal 
borows. II 66. 16. 


An heir, or ſingular ſucceſſor in lands, muſt be in- 
feſt before they can exerciſe juriſdiction. II. ib. 7. 


A baron conveying part of his lands, how far the 


II. $66. 8. 


{tood, and its effeRs, I. 432. 13. 
What if one year's plenty compenſates the other's 
ſcarcity, I. 16. 16. 
hen is it underſtood ſterility, I. 343. 14. 
Vit is applicable to other ſubjects than farms, as 
in a tack of a fiſhing, or of the cuſtoms. I. 16. 15. 
BAsk, and public, inteftments, why fo x . 
208. 5, 6. 
Of old, baſe inſeſtments required poſleſſion to 
compete with public infettments; but now all 
intettments preierred according to the dates of 
their regiſtration. I. 552. 46. 
What if a baſe intettment before the act 169 3, com- 
pete with one after the act. J. ib. ib. 
See Infeftments. 
BASTARDY ; Who baſtards. I. 46. 3 
Children procreate of a marriage de fuclo ſuthcient 
to intitle the children to legitimacy, and the 
widow to her terce. I. 119. 51. 
How far children procreate between the adulterer 
and adultereſs to be adjudged baſtards. I. 121. 
55. -- 140. 135+ 
Marriage on death-bed good to legitimate the chil- 
dren, and intitle the ſurvivor to the proviſions 
of law. I, 121. 57 
Subſequent marriage of the parents, after the death 
of the child, capacitates his lawtul children to 
ſucceed to their grandfather. I. 122 58. 
Before what court is a proceſs for declaring one a 
baſtard competent, I. 26. 62, 
In ſuch proceſs, incumbent on the purſuer to 
prove the deceaſed was reputed a baſtard. I. 
123. 16. 
Is a man bound to marry or portion a woman whom 
he gets with child, but not under promiſe of 
marriage, I. 16. 64. 
— The proviſions of the Moſaic and canon laws, 
in that reſpect, take no place with us, 1. 16. 63: 
A man liable in damage to a woman whom he 
enſnares to his embraces with the hopes of mar- 
riage. I. ib. 64. 


The effeR of baſtardy as to ſucceſſion either by 


them or to them, I. 46. 35 4. 
they cannot ſucceed to their reputed father, ei- 
ther in heritage or moveables, I. ib. 4. 
but may to any perſon as heirs of proviſion, 1, 
ib. tb. II. 279. 99. 

— how far intitled to their father's dignity, I. 46. 4. 
—they cannot ſucceed to their mother in heri- 
tage, but may they not in moveables, I. 2b. ib. 
—None can ſucceed to them but their lawful iſ- 
ſue. I. 47. 6. 
Legitimation by the king intitles the party to en- 
joy any office or dignity from the crown, I. ib. 5. 
—as likewiſe if by letters of legitimation they are 
expreſsly qualified to ſucceed to one another in 
heritage, it will have effect, I. 122. 60. 
they cannot make a teſtament, unleſs they have 
lawful iſſue, or teſtamenti factionem, by letters 
of legitimation, e. 
they may diſpoſe of their eſtate, heretable or 
moveable, in liege pouſtie. I. 46. 4- 
The eſcheat of baſtardy belongs to the king by his 


prerogative, | II. 276. 91. 
—in ſome reſpects different from that of laſt * 
ut 
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but in moſt reſembles it, II. 276. 91. 
—were thoſe caſualities included in a right of 2 
ity, 277. 16, 
= — confiſcations. II. 276. ub. 
In what caſes does the eſcheat of baſtardy take 
place, II. 279. 99. 
— Of old, the eſcheat of baſtardy fell to the king, 
but of laſt heir to the ſuperior, II. 280. 100. 
—at preſent both belong to the king. II. 16. 16. 
How does the donatary to the baſtardy proſecute 
his right, II. 280. 101. 
with what debts is he burthened, II. 76. ib. 
-—how do the creditors affect the eſtates of baſtards 
become eſcheat. II. ib, ib.—281, 102. 
Declarator of baſtardy, II. 280. 101. 
—Exceptions againſt it. II. 281. 4. in f. 
How the eſcheat of baſtardy excluded. II. ib. 103. 
What if the objection of baſtardy of the deceaſed 
is mad to one ſerving heir to him, II. 10. 104. 


Lor the baſtardy of the heir himſelf, II. 282. 


ib. in . 
See Laſt Heir. 


Both husband and wife declaring the child a ba- 


ſtard, how far is it thereby prejudiced. I. 46. 
3. in f. 
Of old, children born before marriage not legiti- 
mated thereby, II. 277. 93. 
—it is now the eſtabliſhed law to the contrary. 
| II. 106. 94. 
Robert II's ſuppoſed legitimation of his children 
with Eliſabeth Muir, by a ſubſequent * 
ib. 95. 
the fact clearly diſproved. II. 278. 96. 
Legitimation by ſubſequent marriage gives no 
right of primogeniture in prejudice of iflue in the 
mean time time lawfully born. II. 26. 97. 
See Legitimation. 
BATTERY ; a real injury, 
In what caſes is it lawful, 
See Injury. 


I. 248. 22. 
I. ib. 23. 


 BaTTERY pendente lite, how prohibited by ſta- 


tute ; the motives introductive of the act, I. 288. 


179. 
the effect of it is, that the invader loſes the 
ſuit, I. 16. 16. 


In a ſuit at a community's inſtance, none of the 


members deemed parties but thoſe ſpecially 


named in the ſummons and execution, I. i. 


180. 
The Dependence of a cauſe, how underſtood in 
this caſe, I. z6. 181. 


— What if an executorial action was only in de- 
pendence. I. 2b, tb. 
All acts of violence fall under the ſtatute. I. ib. 182, 
The invaſion ſummarily cognoſcible, I. 16. 183. 
—it is underſtood of the firſt aggreſſor. I. 289. 184. 
A minor is not reſtored where he loſes the cauſe 
on the ſtatute. | I. 16. 18 5. 
The decree proceeding upon it n J. 
. ib. ib. 


Denunciation for non- appearance in a ſuit touch- | 


ing ſuch crime, immediately infers liferent-e- 
* I. ib. ib. 


Compenſation, or recompenſation founded on the 


ground of ſuch ſuit, is cut oft, I. ib. ib. in f. 
hat if the invader had juſt provocation, or was 
enſnared to beat the other. I. ib. 186. 


It is doubted if ſuch remedy is in uſe elſewhere. | 


I. 1b. 187. 


, 


The act requires not that the invaſion ſhould be 
proved to have been on account of the ſuit. I. 
ib. 188. 
The maxim in the civil law, Quod guiſque juris in 
alium /latuerit, ut eodem ipſe utatur, ſimilar to 
this remedy, I. 290. 189. 
BATTLE or combat (trial by). II. 662. 5. 
See Verdi. | 
BeAsTs; wild beaſts and bees, how 9 


ed. 05. 7. 
Becavst (of decrees), II. 681. 21. 
BEGGARS. 

See Rogues, Poor. 
BRHAVIOUR (as heir) what. II. 366. 1. 


Intromiſſion with the heirſhip- moveable infers it 
againſt the heir of line, II. 16. 16.— 367. 2. 
Perſons intitled to heirſhip- moveable. II. 367. 3. 
Ihe difference between this paſſive title and viti- 
ous intromiſſion, II. 368. 4. 
how excluded by the deceaſed's dying at the 
horn, or his being attainted of a ts crimes 
ib. 5. 

—or by an executor's being confirmed ; or by 
warrand to poſſeſs. II. 7b. 6, 7. 
Intromiſſion with the rents of lands, in which the 
intromitter was apparent heir, infers behaviour, 
II. 309. 8, 

—how this is extended by the act 1695 to infer it, 
II. 16. . 

in what caſes the heir's concurring with 838 
ers, in conveying the eſtate, infers it, II. 7%. 10. 
—or the heir of line's accepting a gratification 
from the heir-male for his good will, II. 76. 7b. 

— or his ſuftering the eſtate to be poſſeſſed by ad- 
judgets for his own debts. II. 370. 11. 
The apparent heir's purchaſing the eſtate at a 
roup before the lords, ſaves againſt it, II. 7b. 12. 
the procedure in ſuch roup, II. 2b. ib. 
—what title required in the heir as to the over- 


plus of the price, IL. zb. 1 . 
— On whoſe expence ſuch roup carried on. II. 
| th, 14. 


How the heir's purchaſing rights on the deceaſed's 
eſtate, either in his own; or the name of one 
to whom he is likewiſe apparent heir, infers it. 

II. ib. 15. 

Probable ignorance of the ſtate of the deceaſed's 
right, excuſes from it. IT. ib. ib. 

How intromiſſion with the deceaſed's writings, or 
charter-cheſt infers it. II. 371: 16. 


Payment of part of the deceaſed's debts does not 


infer it as to the reſt, II. tb. tb. 
Does payment of part of a debt ſubject the heir 
as to the reſidue, | II: zb. 17. 
his proponing a peremptory defence, and ſuc- 
cumbing therein, infers it only as to the pur- 
ſuer. II. ib. 18. 
Inchoat deeds not proceeded in to effect, infers not 
behaviour. II. 372. 19. 
The husband, or tutor's poſſeſſing, inters it not 
againſt the wife or pupil. II. ib, 20. 
How far the heir's ratifying a death- bed diſpoſition 
infers it. II. 76. 21. 
Behaviour, unleſs eſtabliſhed or litiſconteſted with 
the beha ver, paſſes not againſt his repreſenta- 
tives. II. 76. 22. 
What relief has a behaver againſt the other repre- 
ſentatives of the deceaſed, II. 273. 23. 
The 
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The caſe of heirs - portioners as to this paſſive title. 
The heir's founding upon his predeceſſor's rights, 
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II. 7b. 24. 


to qualify him to vote in the election of a mem- 
ber of parliament, infers behaviour. II. ib. 26. 
The heir's intromiſſion for preſervation infers not 
behaviour, II. 10. 25. 
—nor his performing acts of humanity in burying 
the deceaſed, II. 26. 1b. 
nor his uſing the deceaſed's titles of r - 
ib. ib. 

BEN EFI ES (eccleſiaſtical) ; how originally con- 
ſidered and diſtributed; and why ſo called. II. 


: I.—T. 2. 
The ſeveral diviſions of benefices in the popiſh 
clergy of old; II. 2. 3. 


How far beneficed perſons could feu and ſet leaſes 
or tacks of their benefices. I. 537. 16.—560. 66. 
Dilapidation of benefices, what. II. 42.—111, 


112, e. 
Are the acts againſt the ſame of any uſe at pre- 
ſent. IT. 44. 116. 


Eccleſiaſtical regalities, baronies, &c. II. 45. 117. 

the reſerved rights of lords of erection of old, 
and at preſent, II. 75. ib. 

— why the charters of lords of erection common 


of owns II. 46. 118. 
The legal terms of payment in benefices and ſti- 
pends. II. 41. 110. 


Spirituality and temporality of benefices. II. 12. 
| 35.—48. 127.— 50. 131. 
Benefices, either prelacies or inferior err 
4 
Either cathedral, conventual or parochial. II. 
— 
The ſingular caſe of the Chapter of the archbi- 
ſhop of St. Andrews. II. 16. tb, 
Conventual benefices; abbots and priors, mitred, 
or not mitred. II. 3. 6. 
When were the dignified clergy admitted to par- 


liament. II. 16. 7. 
Collegiate churches, ſecular benefices. II. 16. 8. 
—5. 18. 

They conſiſted of a provoſt the ſuperior, and pre- 
bendaries. ib. ib. 
Parochial benefices. II. 4. 9. 


—Pariſh-churches, either menſal, parſonages, 
common churches, or vicarages, II. 2b. ib. 


Some pariſh-churches both a parſonage and vi- 


carage, I. 16. 10. 
— Menſfal churches of abbays, c. II. zb. 11. 
— Common churches, the ſtate of them. of old, 

and at preſent, II. 16. 12. 
— After the reformation, ſometimes one miniſter 

had the charge of many pariſhes ; how the mat- 

ter 8 regulated, II. 16. 13. 
— They are either with cure, or without cure. II. 

N ib. 14. 

Benefices were either ſecular or regular. II. ib. 15. 
Provoſtries, chaplainries, prebends, and altarages, 
| II. 2b, 16.—6. 16, 
— were reſerved to lay-patrons, II. 16. 17. 

The benefices of the knights templars, or of St. 
John of Jerufalem, regular. II. 16. 18. 

— The inſtitution, buſineſs, and ſuppreſſion of the 

order of the knights templars, I. 7. 19. 

— The inſtitution of the order of St. John, or 


— The templars and hoſpitalers were of religious 
orders, II. 7. 21» 
— The privileges of theſe orders, IL 76. 22. 
— Whether their lands deemed eccleſiaſtical or 
lay fees. II. 8. tb. 
Benefices were either elective or collative, II. 10. 


1. 
The great bene fices deemed elective, II. 16.5, 
— The method of proviſion to them, in times of 
popery, by our king, II, 11. 31, 32. 
— What if the king did not preſent in due time, 
II. :b. 33. 
Our king had the privilege of Regal in that re- 
ſpect. II. 15. 34. 
The method of electing and ſettling biſhops in 
times of Epiſcopacy. II. 12. 35. 
— The biſhops did ſit in parliament, in reſpe of 
their baronies; II. 76, 16. 
The various ſtate of common churches, II. 7b. 36. 
The ſtate of benefices upon the reformation from 
. II. 13. 37. 
Permutation of benefices has no place with us. 
II. 81. 231. 
How far acceptance of two incompatible benefices 
takes place, II. 16. 233. 
See Patron, Miniſters, Tithes, Stipend. 
Triennalis pacificus poſſeſſor beneficii eft inde ſecu- 
rus. II. 39. 105. 
See Poſſeſſion, 
BENEFICIUM competenti@. 
See competentiæ. 
Beneficium inventarii. 
See Inventary, Heir. 
BENEFIT of diſcuſſion. 
See Cautioners, Heirs, 
BENEFIT, | 
dee Gift, 
BEQUEsSTS, 
See Legacies, 
Bi1LLs of exchange; the nature of the exchange- 
contract, I. 358, 7. 
Four perſons frequently concerned in a bill of ex- 
change, oſten three only, and ſometimes two 
tranſact it. | I, ib. 2. 
In foreign bills two or three are granted to the 
ſame effect, and payment of one diſcharges the 
reſt. I, 360. 8. 
The ordinary ſolemnities of other writings are diſ- 
penſed with in bills. I. 358. 3. 
Bills are good, tho? ſigned only by the party's 
mark, but dangerous to rely on it, I. 16. tb. 
—How far two notaries mult fign for the pa 
that cannot write, in bills of importance, I. 1b. ih. 
— The act againſt blank writings takes place in 
bills, but not in indorſations of them. I. 359. 4. 
May bills be indorfed,tho* not bearing order. I. ib 5. 
How far value is preſumed in hills, either as to the 
accepter, drawer, or creditor. I. 1b. 6. 
Bills payable on ſight, how to be negotiated, I. ib. 7. 
— mult be proteſted duly, and notice given of it, 
I. 360, tb. 
—payable at a day certain, or on Uſance, I. 76. 16. 
— ſuch need not be proteſted for non- acceptance, 
but only for non-payment, I. ib. ib. 
payable at a day certain, muſt be proteſted on 


II. 311. 68, Ec. 


knights hoſpitallers, II. 16. 20. 


the laſt day of grace, I. ib. 9. 
the negotiation, as to due notice of the proteſt, 
I. ib. 15. 

—Proteſt 
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— Proteſt of bills muſt be under form of inſtru- | 


ment in the hands of a notary. I. 361. 9. 1 f. 
The effect of a qualified acceptance of bills, I. 26. 
10. 

— What if the perſon on whom the bill was drawn 
have not effects in his hands, I. ib. 11. 
Acceptance for the Honour of the drawer, ac- 
cepter, or indorſer, I. 16. 16. 
— What if one, upon whom the bill is not drawn, 
accept for the honour of him on whom its 
drawn. I. 362. 12. 
The privileges of bills while current. I. 26. 13. 
What if they have lain over not negotiated. I. - 
19. 

The inconveniency of blank indorſations. I. 10. ib. 


Bills payable to, or accepted by more perſons. I. 


ib. 14. 


How far bills liable to arreſtment or other excep- 


tion, on the part of the indorſers. I. 16. 15. 


Summary diligence upon bills a ſuperadded privi- 


lege by ſtatute. I. 16. 16. 
Bills proteſted and regiſtred, or after decree taken 
thereon, cannot be tranſmitted by indorſation, 


but only by aſſignation. I. 363. 17. 
Every indorſion is in effect a new bill. I. 15. 18. 
Bills payable to the bearer void. I. ib. ib. 
Blank indorſations excepted from the act 1696, but 

which is inconvenient. I. ib. 10. 
Indorſee may inſiſt againſt the accepter, and all the 

indorſers. I. th. ib. 


Separate receipts or diſcharges by the creditor or 
indorſer, how far good againſt the * — 
ib. ib. 

How far bills of exchange prove their date. I. 364. 
20. 

Bills, tho” not accepted, have the effect of an aſ- 
ſignation to the ſum in the hands of the perſon 
on whom drawn, I. 16. 21. 
The act 168 1 extended to inland bills. I. 16. 22. 
Recourſe competent, tho' the party, on whom the 
bill-is drawn, be in no worſe condition than 
when the bill was drawn. I. ib. 23. 
— What diſcuſſion of the perſon drawn upon is 
ſufficient to afford recourſe upon the drawer, I. 
365. 16, 

No ſummary recourſe granted upon a proteſt 
for non-payment, which is inconvenient, I. — 

. 19. 

—Tho' a bill has lain over unregiſtred, it is ſtill 
a ground of debt, but muſt be proteſted againſt 
the perſon drawn upon, I. ib, 24. 
—Recourſe is competent, not only for the ſums 
in the bill, but likewiſe for exchange, re-cx- 


change, damage and intereſt. I. ub. 25. 
What it the time Be preſenting the bill expire thro' 
accident, I. 366. 26. 


Bills, tho* not negotiated, bear intereſt. I. 7b. 27. 
Bills only for preſent value have the privilege of 
bills of exchange. I. 16. 28. 
—in ſecurity, liable to che objections in the act 
1621 —4 1 
—what if they are accepted for delivery of goods, 
performance of facts, or to conſtitute a donation 
mortis cauſa, or legacy. I. tb. 29. 
eous conditions adjected to bills; how far 
effectual. I. :b. 30. 


Expiration of bills as to their privileges. I. 367. 31. | 


Preſcription of bills; in what time is it accom- 
Vor. III. I 


696, I. ib. ib, | 


liſhed, I. 367. 31+ 

If bills are ſuffered to lie over for ſome years, 
how far action competent on them. I. 76. 16. 
Letters of credit, how far have they the effect of 
bills. s ib; 32. 
— Where a letter of credit is general, revocation 
of it has no effect againſt perſons to whom the 
revocation was not made known, I, 368. 33. 
—A ſpecial letter of credit directed to two petſons; 
if both advance the money upon it, bona fide, 
the granter of it is liable to both, I. ib, ib. 
Dry exchange may be conſtrued as an uſurious 
contract. I. ib. 34. 


Bills of bottomry. 
Bills of load : I. 309. 28.—25. 


ing. 
See 22 of Ships. 
B1LLs or petitions to the court of ſeſſion ; mult be 
preſented againſt their own interlocutors, or of 
the Ordinary's, in a limited time, II. 676. 2. 


in f. 

Lord ordinary on the bills. IL. 511. 9. 
Bix DING (to the peace, or good behaviour) by 
the juſtices of peace. Il. 574. 9. 


BisHors, abbots and priors, intitled formerly to 
ſit in parliament, on account of their baronies, 
but now aboliſhed. I. 53. 34.—560. 66. 

Lands held of the biſhops, are now holden of 
the crown, without liberty to interpoſe any be- 
tween the king and the vailals, I. 560. 66. in f. 

—Epiſcopacy is now aboliſhed in Scotland, I. 53. 

— The biſhops revenues now in the crown, — 
not annexed thereto, I. 560. 66. 

— "Their repreſentatives had right to the Quots of 
teſtaments confirmed within the time of the 
Ann, II. 78. 217. 

—were prohibited to dilapidate the benefice, II. 

| | 44.116. 

to what effect could they ſeu or ſet tacks of their 
benehces. II. 42. 111, 
See Benefices, Mortificatious. 

BLACK (mail). I. 70. 86. 

BLANK ; ſummonſes, blank in the libel, could 
not have the effect of interruption. II. 177. 56. 

Mott ſummonſes muſt now be ſibelled before they 
be executed, Il. 603. 23.—004. 24. 

Bonds, and other deeds, blank in the creditor or 
receiver's name, of old in uſe, now diſcharged 
by ſtatute, II. 194. 18, &c, 

See Aſſignations, Bonds, | | 

BLAZONs (ot meſlengers). II. 503. 1. 

in executing writs or letters, when ought they 
to diſplay their blazons. „. 

BLENCH-HOLDING: the king's blench dut es ex- 
igible, tho' not demanded within the year, I. 

| 550. 52. 

Blench-holdings termed feuda franca. I. ib. ib. 

Ward-holdings of the crown now converted into 
blench. I. 16. ib. 

Mortifications, where the rende is preces et la- 
chrime, a kind of blench-holding. I. 5 59. 63. 

BLoop (rights of) are indelible. III. 49. R. 4. 


— The univerſality of this rule, ILL. %. 77 
—it concerns all human laws and pactions incon- 
ſiſtent with the law of nature, III. 2b, 10. 
but human laws may order ſucceſſion at plea- 
ſure, III. 50. 18. 
— Corruption of blood, impoſed by law, not con- 
. trary 
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18 INDEX OF THE PRINCIPAL 
rary to this rule, III. 50. 19. | If the party afterwards arrive at a better condition, 
— This rule illuſtrated from the law of England, | may he not retain for his ſubſiſtence, III. 19. 5. 
III. 20. 20, | If, on the diſpoſal of his effects, more is reco- 


—and in the caſe of aliens, III. 26. 21. 
The caſe of Sir William Gordon's children born 
in France. | III. 4% #6. 
BLooDwIrSs; comprehended under barony, tho 
not expreſt. I. 567. 89. 

Bona F1DE (poſſeſſor). 

See Poſſeſſor bona fide. 

Bona fides ; no queſtion made about it in the long 
preſcription. IL 153. 79- 

Bona fides non patitur ut idem bis exigatur, III. 

82. R. 30. 
See Payment. 
Actiones bone fidei, et ſtricti juris. 
See Actions. 

Box ps; one may bind himſelf, without mention- 
ing his heirs or executors ; or bind them, with- 
out binding himſelf. I. 93: 7. 

Legacy of an heritable bond good to affect dead's 
part, as Legatum rei alienæ ſcienter _ IT, 

| 389. 49. 

— bearing intereſt, but without a clauſe of infett- 
ment, or ſecluding executors, fall to executors, 
but heritable as to the jus mariti, and rele, 
and the fisk. II. 514. 36. in n. 

In what caſes a bond heritable, by a clauſe of in- 
feftment, is moveable before the term of pay- 
ment. | II. 516. 36. 

A bond heritable, by fecluding executors, 2 
moveable, and falls to the executor of the aſſig- 
nee, if aſſigned without ſuch clauſe. II. 515. 37. 

Bonds moveable, conceived in favour of husband 
and wife, divide between them, II. 336. 46. 

—in favour of one, he being in life, and failing of 
him by deceaſe, to another, the other, tho as 
heir-ſubſtitute, takes without ſervice. II. 328. 

22. 


II. 607. 3. 


| See Obligations. 
Bonds of proviſion to children, 
See Proviſion. 
Box DAOGR. 
See Liberty, Slavery. 
BoNoR UM (action of ceſſio bonorum } imports on- 
ly freedom from perſonal diligence, III. 17. 1. 
—The purſuer of ſuch action mult be in priſon 
upon diligence, before he can ue it, : #1 
ib. ib. 
ſuch decree is awarded upon the party's granting 
a diſpoſition of all his effects, and delivering the 
documents. III. 16. 15. 
The purſuer muſt give his oath upon the diſpoſi - 
tion, III. 2b. ib. 
— The effect of his fraudulently concealing any 
of his goods, | HI. 18. 2. 
— The import of a decree in fuch action, III. 


ib. ib. 
— How far neceſſary that the party ſhould wear 
the dyvour's habit. | III. 20. 10. 


The benefit of a ceſſio competent to one who had 


renounced it, III. . 3. 
or had ſworn to make payment, III. 26. 70. 
but not to debtors in penal ſums, or fraudulent 


bankrupts, III. 1. 10. 
nor to debtors in breach of truſt, III. ib. ib. 
but is to their cautioners, III. 16. ib. 


not competent as to an aſſythment. III. 19. 4. 


vered than pays his debts, the overplus belongs 

to himſelf. III. 2. 6. 

A ceſſio bonorum imports not infamy. III. 1. 16. 

A parallel between a ceſſio bonorum and the act of 

grace. III. 7%. 4. 
See Suſpenſions. | 


| Fraudulent bankrupts denied the benefit of a ce//ic, 


infamous, and ſubject to arbitrary puniſhment. 
III. 19. 7. 
Perſons failing thro* misfortune not ſubjected 8 the 
dyvour's habit. III. 2%. i6. 
The eſſect of a commiſſion of bankruptcy in Eng- 
land, as to debts contracted here. III. 21. 13. 
Books (authors of); their privilege. I. 411. 11. 
See Monopolies. 
Borows (royal); their privileges as to a repreſen- 
tation in parliament, and as to trade, I. 50. 21. 
II. 562. 71. 
—their courts and juriſdiction. II. 577. 1. 
— The town-council repreſent the borow, and 
make acts touching their policy, II. 26, 1b. 
— How far bonds granted by the magiſtrates and 
town=council affect the community, II. 2b. 2. 
—or the granters and their heirs, or other bur- 
geſſes in their private capacity. IM87. 105. 1 
ib. ib. 
No reſtitution in integrum, granted to borows on 
the head of leſion, by their adminiſtrators. I. 
187. 104. 
To whom action competent againſt their admini- 
ſtrators for miſmanagement. I. 188. 16. 
In what caſes can a borow be puniſhed for the 
crimes of their magiſtrates and town - council. 


II. 578. 3. 

Royal borows erected by our kings; is ſetts. 
I. 7b. 

The election of their magiſtrates n 

cil. II. 16. ib. 

The deacon conveener's court. II. 16. 5. 

The convention of borows. II. 579. 6. 


The conſtitution and buſineſs of the convention of 
borows. | II. zb. 7. 
See Convention.  - ; 
Redreſs competent directly, by fummary com- 
plaint to the lords of ſeſſion, againſt all wrongs 
done in the eleftion of deacons, magiſtrates, 


or town-council, I. ib. 8. 
Divers judgments of the lords touching elections of 
magiſtrates and town- council. II. 26. 16. 
The cafe of royal-borows, ſheriffs within them- 
ſelves, II. 26. 9. 
in ſuch caſe the ſheriff has a cumulative juriſ- 
diction. II. tb. tb. 


How far verbal citations good before borow-courts, 
| | II. 16. ib, 

Who ſit judges therein. | II. 76. 4. 
May royal borows be held good by preſcription, 
without producing their patent of erection. I. 


2. 2. 
Can royal borows be erected at preſent, 15 581. 
. 


Are bound to have priſons, I. 292. 197. 


Cannot diſpoſe of their freedom, I. 562, 71. 
What if a borow of regality or barony is creat- 
| I. ib. 72. 

The 


ed a borow-royal. 
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MATTERS OF THE 
The power of the magiſtrates and town-council 


of a borow, I. 562. 73. 
— On failure to make an election at the ſtated 


time, how their government reſtored. I. ib. 74. | 


The government of a royal-borow, I. 563. 75; 
— The magiſtrates of royal-borows, and not the 
ſherifts, 1 the charge of priſons. I. 293. 199. 
See Council, Guild, Trade. 
The title whereupon royal-borows had a re- 
preſentation in parliament. II. 450. 11. 
See Parliament. | 
Borows of regality and barony ; their rights and 
juriſdiction, I. 563. 76. 
rows of regality, but not of barony, bound 
to have priſons. I. 292. 197.—563. 78. 
Service of heirs in lands within the abrogated re- 
galities. | I. 564. 79. 
If borows of barony receive a priſoner for debt, li- 
able in caſe of eſcape. I. 291. 197. 
Borows of regality and barony, that belonged to 
the popiſh clergy, hold now of the crown, with- 
out any lord of regality, or baron. I. 563. 76. 
The peculiar caſe of the burgh of Maryburgh. I. 
ib. 77. 
Denunciations and publications need not be uſed 
now in burghs of regality. I. 564. 81. 
The juriſdiction, and other privileges of burghs 
of regality and barony, how far ſaved by the 
late act. I. 16. 82. 
| Borow-ſervitudes. I. 675. 5, &c. 
See Servitudes. 
BoTToMRY ; bonds, or bills of bottomry, I. 


399. 28. 
— May the owner avoid payment by abandoning 


his intereſt in the ſhip. I. 400. 30. 
See Maſters of Ships. 
BounDiNG infeftments. I. 552. 45. 
See Infeftments. 


BREACH (of arreſtment); the ſame as to the pe- 
nalty with that of deforcement. 
dee Deforcement. 
BRIBERY (in judges); how puniſhable, II. 480. 39. 
—in witneſſes, ſufficient to caſt them. II. 646. 7. 
BRI DOGES. I. 679. 22. 


gSee Ways. 
BRIEVEs (out of the chancery). II. 554. 11, Cc. 
See Heirs, Sheriffs. 
BREWING ; the privilege implied in the right of 
property. I. 592. 164. 
BriToON ; a free Briton cannot be ſent abroad a- 
gainſt his will, even to ſerve as the king's de- 
puty in Ireland. I. 80. 36. 
BROCAGE-BON Ds; ſuch taken by perſons, in order 
to their conſenting to a party's marriage, void. I. 


114. 29. in /. 

| See Marriage. 9 
BroOCARDs; maxims of law fo called, I. 24. 59. 
—they are part of our common law. I. 1b. ib. 
Bu1LDING ; one may build or repair his houſe at 
pleaſure, thoꝰ to the prejudice of his neighbour 
who has no ſervitude upon him. III. 83. R. 31. 


Can one digg or build in his ground, ſo as the | 


ſmoak or rubbiſh ſhall thereby be prejudicial to 
his neighbour's intereſt. III. 81. 111. 
How'far one can build a mill ſo as the water ſhall 
regorge and prejudice his neighbour's mill ſerv- 
ed by the ſame water above. III. ib. 1b. 
One cannot build purely in emulationem vicini, vix. 


I. 290. 190. 


SCOTCH LAW, &. 19 


22 his neighbour without any benefit 
to himſelf, III. 76. 112. 
— The preſumption lies, that one is not acting in 
emulationem, but to ſerve himſelf, III. th. 1b. 
The liberty of building in cities and borows, how 
regulated by the civil law, III. 83. 119. 
and how by our law. III. 84. ib. 
In the caſe of ruinous tenements, what is the pre- 
ſcription of the civil law and our's. III. ib. 12. 
How far one, in building, may prejudice his 
neighbour's tenement, by obſtructing his lights, 
or otherwiſe. III. 1b. 121. 
The caſe of a mill built by the heretor upon lands 
liferented, | I. 509. 19. 
See Servitudes. 
BuxpEN; diſpoſitions of lands; with a general 
burden of the granter's debts, do not ſubject the 
onerous purchaſer from the diſponee to the 
debts ; but debts ſpecially mentioned are effec- 
tual. 1 579. 127. 
General burdens are good againſt the heir of the 
diſponee, and his gratuitous ſingular r 

| | I. ib. ib. 


— How the creditors, in ſuch burthens, muſt pro- 


ceed to operate their payment: III. 37. 9. 
See Diſpoſitions, 

Burgagium, what. IT. 450. 11. 

BuRGAGE (holding in), | I. 561. 68. 


not ſubject to non- entry, I. 2h. 69.—623. 16. 
The particular heritors are not vaſſals to the bo- 
row, but to the king. I. 561. 68. 
Seiſins in them mult be given by the bailie, and 
the town-clerk muſt be the notary, I. ib. ib. 
Entry of heirs in them, II. 351. 100. 
— The reddendo in them is Watching and Ward- 
ing. | I. 561. 68. 
The manner of receiving ſingular ſucceſſors in 
burgage - lands, I. 1b, 10. 
—Burgage-holding a different ſpecies from blench 
and feu, I. ib. 69. 
— What if the magiſtrates refuſe to enter vaſſals 
therein, s I. ib. ib, 
— The difference between burgage-lands, and 
other lands held of the town, I. 562. 70. 
BuRGESSEs either honorary only, or trading he 
burgeſles; or thoſe who have acquired ſuch 
freedom by their act of admiſſion, I. 56. 46. 
One may be a freeman of a borow, and yet not 
intitled to exerciſe his trade in it. I. ih. ib. 
All the burgeſſes of old intitled to elect the magi- 
ſtrates and council; when may ſuch pole-elec- 
tion be practiſed at preſent, I. 16. 47. 
Such election does not juſtify an arbitrary im- 
poſing of magiſtrates and town - council. I. 57. 


8. 
BuRGHs. y 


See Borows. 
BURIAL-PLACES. 


See Churches. 
BurkRows. 


See Borows., 


8. | 
ALENDAR. How far the alteration of the 
calendar, by the late act, influences tacks 
and removings, II. 622. 56. 


— it does not alter the term-time of the courts of 


II. 510. 5. 
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ſeſſion or exchequer, 
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CALUMNY (ound of); not competent, when it 
would reſolve into an oath of verity. II. 487. 11. 
The effect of the parties refuſing to give it, II. 


659. 14. 

| See Advocates, 
CaLumNnious suits (reſtraints upon). III. 8 
1, &c, 


| See Surts, 
CarT1oNs; they proceed regularly on regiſtred 
hornings, III. 4. 11. 
—Firſt and ſecond letters of caption, III. 26. ib. 
— Magiſtrates charged on the firſt, and diſobeying 
ſubjeRs the burgh to the debt, III. . 10. 
Second letters of caption only neceſſary, in or- 
der to perſonal execution againſt the magi- 
ſtrates. III. 5. 12. 
See Magiſtrates. 

A meſſenger, in apprehending a party, touches 
him with his wand. III. tb. 13. 
—after which, all guilty of reſcuing him liable for 
the debt, III, 10. ib. 

—Ought to commit him to the firſt ſure priſon, 
III. 46. 1b, 
— before he apprehends the party, ought not to 
diſplay his blazon, III. 15. 16. 
— May a meſſenger keep the party 24 hours in a 
ſaſe houſe, before commitment, III. 2b. 14. 


The caſe of priſons without cathands. III. 6. 15, 


or of an eſcape in a tumult. III. 2. th. 
The magiſtrates only liable to the extent of the 
ſum for which the party was booked, III. ib. ib. 
—what if he is not booked at all. III. 15. 1b. 
Peers or married women cannot be impriſoned for 
debt. III. 16. 16. 
Creditors in poſſeſſion of the debtor's eſtate cannot 
uſe perſonal execution, III. 2b. 17. 
— Otherwiſe in the caſe of ſequeſtration, III. 16. ib. 
' Captions paſs of courſe upon regiſtred hornings. 
| III. zb. 18. 
On what conditions may ſummary warrant for ap- 
prehending a ſtranger, or perſon ſuſpected of 
flight, be granted by any judge. I. 461. 37. 

I. ib. ib. 

The corps of the debtor cannot be arreſted. III. 
| tb. 19. 
How far captions can be put in execution wo. 
perſons diſtempered in their body or mind. III. 

| | 20. 
may a meſſenger break open one's door 0 ſerv- 
ing writs or letters of execution, III. 26. 21, 
— The meſſenger who executes them, may charge 
other meſſengers or magiſtrates, and inferior 
judges, to concur in aſſiſting him. III. 4. 11, 12. 
Caption proceeds againſt witneſſes and havers, 
tho' the horning be not regiſtred. III. 6. 18. 
cannot proceed againſt minors during their pu- 
pillarity. f 174. 47. 
In what caſes may one, at his own hand, ſeize 
his debtor, without any warrant from a judge. 

I. 268. 101. 

CASUALITIES (of ſuperiority). I. 622. 13, &c. 
h See Non-entries, Liferent-eſcheat, Relief, 

Ward, Marriage, and Recognition. 
Caſus amiſſionis ; how far neceſlary to be libelled 
or proved in actions of proving the tenor. II. 
641. 2. 
See Tenor. 

Caſus fortuitus, or hazard, how far preſtable in 


INDEX OF THE PRINCIPAL 


contracts. I. 469. 6r. 
Caſus pro amico, no place for it in judgments. II. 
ASS 479: 30. 

Cauſa ſcientie (in witneſſes). II. 648. 18. 


See Witneſſes. 
Cavss (conſideration); a grant is good, tho? the 
cauſe is not expreſt. I. 545- 34- 
Deeds are either for onerous, rational, or gratui- 
tous cauſes. I. 87. 21. III. 90. 1 38. 
Deeds for onerous cauſes moſt favoured by the 
law. III. 90. 138. I. 88. 22. 
—next, thoſe for rational cauſes, ib. il. 
—for gratuitous cauſes, leaſt favoured in compe- 
tition with the granter's creditors. I. 88. 22. 
Deeds for a rational cauſe of a middle kind, be- 
tween theſe for an onerous and theſe for a gra- 
tuitous cauſe. III. 90. 138. 
—Remuneratory donations conſidered as rational 
deeds. III. 91. 139. 
In an onerous deed depoſitated, preſumed the o- 
nerous cauſe was not performed. I. 375. 10. 
Cauſe onerous not inſtructed by the narrative, in 
deeds between conjunct and confident perſons. 
I. 260. 76. in n. 


See Fraud. 
Cauſa data non ſecuta (condictic). I. 215. 21. 
Sine cauſa (condictio). I. 7b. ib. 
I. ib. 22. 


Ex cauſa _ (conditts ). 

See Reſtitution, 
CaAvsE (or action). 

See Actions. 
CAUTIONERS, who. I. 458. 25. 
One who takes upon himſelf the debt of another, 

called Expromiſſor, not a cautioner. I. 26. ib. 
One bound to find caution, muſt find a vs ne. 
| I. 16. 26. 

In what caſes may one be compelled to renew his 
caution. I. ib. ib. 
To what obligations may cautioners accede. I. 7b. 


II. 598. 1, Sr. 


—What if the obligation of the principal is repro- 
bate by law, I. ib. 1b. 
— The cautioner's obligation cannot be more ex- 
tenſive than that of the principal, I. 1b. 1b. 

— How far may they ſue relief before 3 I, 
403. 41. 

—are they concluded by the decree againſt the 
principal debtor, or ſubjected upon his oath, I. 

| 465. 46. 

—they are intitled to intereſt for all they pay on 
the principal's account, I. 463. 41. 

— how far to be relieved of expences of diligence 


againſt themſelves. I. ib. 1b. 
Regularly the principal ought to be firſt diſcuſſed, 
I. 459. 28. 


— The benefit of diſcuſſion either tacitly or ex- 
reſsly renounced, I. 7b. ib. 

— Cauttoners for executors, curators, or factors, 
have the benefit of diſcuſſion, I. ib. ih. 
— How diſcuſſion in ordinary caſes 9 I. 
19. 30. 

— Caution either ſimple, or conditional. I. 7b, _ 
In order to reach the cautioner in a ſuſpenſion, 
how the principal underſtood diſcuſt, I. 7b. 31. 
—How as to cautioners in lawborows, and in 
looſing arreſtments, the principal diſcuſt, I. 


460. 32. 
What if the principal die before the ſuſpenſion 
| 13 
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is diſcuſt, or if the decree be turned to a libel, 

I: 460. 32. 

— The caſe of atteſtors of ſuch cautioners, I. ib. ib, 
- — The duty of the clerk to the bills, in relation to 
ſuch cautioners or atteſtors. I. 16. ib. III. . 4. 
Cautioners before the admiral court, judicio fi/ti 
et judicatum folvi. I. ib. 33. 
The caſe of cautioners, as law will. I. ib. ib. 
uch caution takes only place in royal borows, 
for accounts, without writing, and the privilege 
onal, I. ib. 34. 
Unfree traders cannot be ſeized till they find 
ſuch caution. I. 461. tb. in V. 
Cautioners in bonds of preſentation; what incum- 
bent upon them. I. ib. 35. 
The border law, as to ſummarily apprehending 
debtors in England found here. I. ib. 36. 
— How far the like holds as to foreigners, while 
in this country, I. ib. ih. 
— Can the effects of foreigners here be arreſted at 
the ſuit of another foreigner, till they find ſuch 
caution. I. ib. ib. 
Summary warrants likewiſe granted againſt inha- 
bitants, in meditatione fuge, till they find cau- 
tion. What incumbent on the creditor and the 
judge in order thereto. I. 1b. 37. 
How far cautioners may interveen for criminals, 
I. 462. 38. 

Landlords on the borders, and in the Highlands, 
bound to find caution to preſent their tenants 
to juſtice, I. ib. ib. 
Cautioners for wives or minors liable, tho' the 
principals are not. I. 458. 27. 
Cautioners in bonds, ſubſcribed by one notary on- 
ly for the principal, liable for the whole con- 
tents. I. 1b. ib. 
Cautioners not liable, if the principal does not du- 
ly ſubſcribe. | I. 328. 17. 
—Liakds, tho' he ſubſcribe only as witnels, if the 
bond was read to him, I. 336. 23. 
How far the benefit of diviſion, competent among 
cautioners by the civil law, obtains with us, 
[. 462. 39. 


| — The reaſon of difference between the civil law 
I. 1b. 40. 


and our's in that reſpect. 
How far cautioners intitled to an aſſignment of the 
debt and diligence. I. 463. 42. 
Relief competent to cautioners, againſt not on- 
ly the principal, but likewiſe co- cautioners, even 
without aſſignment. I. 1b, ih. 
Ho far relief competent to the payer againſt 
the ſolvent, in caſe of the inſolvency of others 
of them. I. 464. 45. 
A creditor liberating the principal debtor impri- 
ſoned, at his own hand, loſes his action againſt 
the cautioners. I. 293. 204. 
tis otherwiſe, if he was only in the meſſenger's 
hands, I. by th. 
-— The cautioners are likewiſe free, if the creditor 
renounces any complete diligence he had, af- 
fecting the principal debtor's eſtate or effects. 
I. 294. 205. 

The benefit of cautioners by the act 1695, as to 
the limitation of the cautionary obligation to 
ſeven years. I. 465. 47. 
—Years of minority not here deducted, I. 16. 48. 
it commences from the date of the bond, I. ib. 


tb, 
Vor. III. 


[ a 


it cannot be renounced. IT. 172. 38. III. 73. 87. 


| 


How far a cautioner intitled to it, in caſe of pro- 
miſe of payment within the ſeven years, IL 181: 


3 6 [4+ 
is he intitled to it as to the remainder, notwith- 


ſanding payment of a part: II. ib. 73. 
See 21 | 
The effect of diligence within the ſeven years a- 


ainſt cautioners, I. 465. 47. 

— Does an adjudication or denunciation within 
the ſeven years, ſubje& the cautioner for inte- 

. reſt falling due thereafter. I. 16. 49. 


Who deemed cautioners in the ſenſe of this act. 
I. ib. 48. 


How far cautioners, in ſuſpenſions of decrees of 


poinding the ground, liable. 
CEN SURES (church). 
See Excommunication: 
CERTIFICATION (in a ſummons); What. II. 
600. 10. 
Perſonal citation neceſſary, that parties may be 
holden as conſeſt, conform to the certification 
in the ſummons. II. ib. ih. 
— How may he be reponed againſt the ſame. II. 
ib. ib. 
Certification (in improbations), I. 296. 215. 
it only concerns the effect the writings called 
for may have againſt the purſuer's rights, that 
were his titles in the proceſs, I. 10. ib; 
Lit is not eaſy to recal it, tho' proceeding in ab- 
ſence, I. ib. ib. 
— but if the writings are recently produced, it 
will be recalled. I. 10. ib. 
See Falſehood, Reduction and Improbation. 
Certification (in ſimple reductions) II. 6 37. 1. 
CERTIORARI(writ of); for removing cauſes from 
the juſtices of Oyer and Terminer to the juſti- 
ciary. II. 674. 10. 
Css (or ſupply). II. 333. 36. 
See Commiſſioners of Supply. 
CESSI0 BONORUM. 


See bonorum ceſſio. 
CHAMBERLAIN (the lord high) his juriſdiction 
of old, in relation to the royal borows. II. 580. 


10. 
— his decrees equal to thoſe of the parliament, II. 


ib. ib. 

— his office in his chamberlain-circuit, II. th. ib. 
— I his office and court long fince antiquated. II. 
. ib. ib. 
CHANCELLOR (of Scotland); he preſided in par- 
liament. II. 451. 13. 
—the other buſineſs of his office. IL. 7b. 16. 
Had we at any time a chancellor and keeper of the 
great ſea] together. II. 10. 10. 
The juriſdiction of the court of chancery in Eng- 
land, ſupplied with us, by the powers lodged in 
the court of ſeſſion. II. . tb. 
CHANCERY. Brieves and others iſſue thercout, 
and ſervices are retoured to it. II. 496. 14. 
The office of the king's chancery, II. 26. tb. 
the director and other officers therein, 11. 16. 16. 
—the director originally ſuppoſed to have been 
clerk to the lord chancellor, II. 497. 16. 
— of old an officer of ſtate, II. 10. 16. 


I. 466. 50. 


— He receives his commiſſion ſrom the King, | 2 if 


| | ib. ib. 
The chancery at * (rules of), II. 38. 104. 


— T he 


| 


n 
2 9 * 0 
2 rr 1 4 4 _ 
N — 323 A+ 
* * 8 N 85 * * 3 
= — - * EIT 
— ae F 2 
ESD TS 0 * — 
as * 
. r E<LACI 
Sg. be hw 
* 


1 


* * 
. 1 
0 1 161. 
D 
1 1 1 1835 4 
Li 17384; 39830 1 
ſ It 
Ros. 
}. 
", 1s 


i "F7 | 
F 
4 a 
100 * 


— 2 * — 
* 9 q 
2 - — — «a 1 0 
a * A. SE * : * - IE C SM — : I * 21 
3 2 . — þ 7 _ \ K - 
- * . PEI — * 4 —— — we a * - —— — Ne EF * * 0 C 2 — 5 — — . * * r 234 
9 Se. | "= 2 FE 4 * - a” 7 EF a x 6 bx - edt _ — 7 SEE — * : yay 2 2 l $ 1 R * 
_ - * 2 — 5 1 2 "FT 3+ 2 — * — - N — * * = - 
- A : 4. "I 7 L 7 K 8 * Sc. r No — "ig res £4 — 8 A2 ja 3” 8 Ps [ 
* = 5 d — — = : FRY . * DH = l * * 
6 ® * - o< - a - . = 2 , 1 . "= ; N 12881 — , * _- 5 9 + 4 2 
8 4 rr - 2 RR 2 8 7 3 5 e — _ e 1 _ 1 S 
— 7 of = — — — — — » 1 — — * * i - — 87 - 27 "ES r. . * 4 7 7 3 * I * 1 ; 2 5 A 
r S ä - 2 - = 8 2 * - : — * 5 - —+, 1 A - 2 6 Sie 72 & Sq — _ = 
— | DI : "bf = A N ? = : : 2 * "EA * * — 1 * # . * — . 3 * = = = 
XD —&. 2 2 5 8 8 N * „ "> - VT — - = — » 3 7 - T - > — - _— — a 4 > » x £ Y _ ” ” - — k -”- = 
2 - K : p 2 —- — . + 3 $2 5 0 * = 2 7 2 1 2 = g — A > . 
— — — — _ 7 > EY = 2 - © 5 2 8 3 — 4 — . x 2 2 As - * 
- - _ > . e E ny" . 3 3 22 . : — = > . 

_ : — — - — 5 — — — 2 4 4 * * — py — _— — — -- - * 2 5 * 5 - l 2 : — — * * 9 * WP, + . N 7 
2 . * 8 _ 9 — — — . . >> a — G >. — 2 "= - , * = <= — — — — * 

— Es a> = 1 — 4 — xs G 1 2 E - f 0 . 9 * 5 ; 8 ä 

: : = * * * — ; * — 2 £ &- 4 . — 3 2 - — — — I — q a = — — _ * 
> - « - 22 — — 4 — _ - — , « - 
. * — — I — wi ** 2 — i — — — | : 
\ — — - — — 5 a n — DICED — 2 — — * — * - v Af — . 
LACY. 2 * ” 4 po e — 4 = _ 2» — — =: prom — 
. 5 D 4 . ͤ ²˙ m > AS — 
3 . * & " ——— 4 * % —.— 2 — 
E 4 


4-48 
110 1 


. 
1 49 
Es, 


* IL 1. 
1 71 PT 
. 


22 INDEX OF THE PRINCIPAL 


— The rule de veriſimili notitia, has it any place 
with us, : IT. 38. 104. 
—Pacificus triennalis poſſeſſor beneficii eſt inde ſe- 
curus, another rule. II. 39. 105. 


See Fe. 


CHANNELS (of rivers), 

See Rivers. 
CHAPLAINRIES, I. 558. 60. II. 5. 16. 
The king's chaplains. II. 37. 101. 


CHAPEL (royal), of old a deanry, now in the 
king's hands, and conferred to his chaplains. 
II. 1b. 1b. 

CHAPTERs and convetits ; their conſent was ne- 
ceſſary to the feus or tacks granted by the bi- 
ſhops, or other eccleſiaſtical ſuperiors. I. 557. 


55. IL 42. 111. 
See Benefices. 

CHARGE (to make payment) ; how it, or requi- 
ſition, makes rights heritable to become move- 
able, I. 515: 37. in mn. 

— Where a bond is payable on requiſition, it 


mult be uſed before adjudication can proceed. | 


II. 218; 37+ 

hut if tis payable on a ſimple charge, the charge 

need not be given in order to — wa II. 16. tb. 
See Horning. | 

CHARGE (to enter heir); tis not neceſſary in real 


actions, II. 237. 96. 


nor to reductions or declrators, of other acti- 
ons, concluding nothing perſonal againſt the 
heir, II. 310. 65. 
hut if there is a perſonal concluſion, a charge 
muſt proceed, and may againſt minors, II. 7b. 16. 
The order and effect of a general charge to en- 


ter heir. II. 357. 110, Cc. 
A ſpecial charge to enter heir ſupplies the heir's 
entry. II. 358. 114. 


CHARGE (againſt ſuperiors) on adjudications, in or- 
der to the adjudgers being entered. II. 223. 52. 
— at the inſtance Fon heir, againſt the ſuperior, to 
be received, II. 334. 39, 41. 


ainſt the heir in the ſuperiority to enter there- | 


to, that the heir of the vaſſal may be infeft, II. 
3 ©, 335: 42: 

— The certification of the fuperior's diſobeying 
theſe charges. | II. 1b. ib.—4 3. 
CHARGEs (of horning) ; or citation againſt pet̃- 
ſons latent, vagrant, or to whom there is no 
ſafe acceſs, II. 504. 6. 


 CHaRGEs (to ſet at liberty). III. 8. 1. 


CHART ERS à me, or de me; the firſt null till con- 
firmed. I. 545. 34. in m. 
— The precept in the diſpoſition may refer to an 
infeftment a me and de me, and feifin thereon is 

a good baſe infeftment till confirmed, and there- 
after becomes a public one. I. 548. 36. 
The principal claufes in charters and diſpoſitions. 
I. ib. 37. 

The effect of confirming a baſe holding, Sher by 

the king or ſubject- ſuperiors. I. 546. 35. 
See Infeftments. | | 
CHILDREN (their proviſion). I. 154. 5. 

See Parents, Proviſion. 

Forisfamiliation of children inferred from mar- 
riage to certain effects, but not as to their title 
to the portion natural. I. 154. 8.—155. 9. 

If the ſon is dead, his children do not fall under 
their grandfather's power, I. ib. ib. 


he moral precepts of Chriſtianity only a re- 


— If the father ſuffer his children to m_ by 
themſelves, is it an emancipation, I. 76. 10. 
— What if the father becomes furious, or other- 
wiſe incapable to authoriſe his children, I. ib. 
11. 

— The children may be underſtood as emancipat- 
ed, tho' ſtill living in family with their father, 

| I. 16. 12. 

Rights taken in name of children in family, that 
are minors, preſumed by the parents means. I. 


a 154. 5» 

See Bairns Part. | f 
CHRISTIANITY. The ceremonial law of the 
Jews aboliſhed by the coming of CHRIST. I. 5. 


I7. 


ſtoration of the law of nature to its primitive 
luſtre, I. ib ib. 
and an authoritative promulgation of it to the 
whole world. I. ib. ib.—1b. 19. 
Slavery not inconſiſtent with the principles of 


chriſtianity. I. 68. 80. 
In what — is CHRIST the head of the church. 
II. 585. 1. 


CHURCHES and church-yards ; by whom to be 
built, upholden and repaired. I. 84. 11. II. 31. 
81.—69. 188, 189. 

Offences in churches, or church- yards, how pu- 
niſhable. | II. 69. 189. 
Erection of new churches only by authority of the 
court of commiſſion. II. 19. 48. 
— The conſent of three fourths of the heritors is 
requiſite; is that of the patron likewiſe. II. 7b. ib. 

See Diguntion. 

Tranſportation of churches; what required there- 
to. II. 76. 49. 
How far the church deemed the property of the 
heretors of the pariſh. II. 70. 192. 


Burial- places in churches and church-yards. II. 


ib. 193. 
Private perſons may acquire them by preſcrip- 
tion, or otherwiſe, II. 76, 16. 


— Burying in churches uſed from a ſuperſtitious 
motive in popiſh countries, in church-yards 
more ordinary with us. I. 84. 12. II. 70. 193. 

| 194. 

Church- yards how to be fenced. II. 70. 194. 

— The caſe of private burial-places in one's own 

round, II. 1b. ib. 

dome denied a Chriſtian burial, II. 15. 26. 

Hou far a burial- place ſubjeft to commerce. II. 

N 84. 12. 

Fairs and markets not to be holden in . or 
church- yards. II. 71. 195. 

By what obſervances were churches erected in 
times of popery, and are at preſent. II. 7h. 196. 

CHURCH-LANDS; feus of them, I. 557. 55, 56, 


—-The effect of warrandice in a diſpoſition? af 
church-lands, II. 73. 203. 
— Differences between the ſtate of church- lands 
and that of temporal, in the hands of laymen, 
II. . 204. 

they were not retoured; how is the want of the 
old extent in them ſupplied, II. 75. 205. 


— Bagimont's taxation of church- lands, what, II. 
ih. ib, 


__y hirlage 
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Thirlage of church- lands, how pany» 5p I, 
» 45+ 
See Miniſters, Mortification, Prelates. : 
Cauvacn (as a community); the eſtabliſhed 
. a great corporation. I. 51. 25. 
Only thoſe who own the faith of the church of 
Rome, deemed, by papiſts, to be of the Ca- 
tholic church, and the pope to be the head of 
it, I. 12. 39. 
— The church, in popiſh ſtates, not properly a 
national church, II. 587. 4. in V. 
In what ſenſe Chriſt is the Head of a national 
church, II. 585. 1. 
— The king the head of it, as to temporal privi- 
leges, II. 10. ib. 
What power has a national church as to mak- 
ing canons, &c. II. 586. 10. 
See Juriſdiction ( eccleſiaſtical). 
CHURCH-MEN ; their privileges and diſabilities, 
| I. 48. 14. 
How far churchmen, that take the benefit of the 
toleration, intitled to thoſe privileges. I. 49. 
15.—51. 20. 
CHURCH-BENEFICES: 
See Benefices. 
CHYROGRAPHUM; apud debitorem repertum præ- 
umitur ſolutum. I. 488. 12. 
The preſumption may be taken off by a compe- 
tent proof, how the writings came into the 


debtor's hands. I. ib. ib. 

| See Payment. 
Cickxo; his judgment upon artificial proof. II. 
629. 2. 
his encomium on ll. XII Tabul. I. 27. N. 2. 


Cixcuupucrio (of the term). II. 678. 12, 13. 
CIiRCUMVENTION. I. 258. 1. 
See Fraud, dolus malus. 
CisTERTIANS (monks) ; their lands how far 
tithe-free. II. 75. 209.—76. 211. 
See Tithes. 
CirArioN; of perſons within the kingdom, either 


perſonal, or at their dwelling-houſes, II. 
Sets 504. 4. 

— The firſt and ſecond diets, on 21 and 6 days. 
II, 2b. ib. 

A domicil or dwelling-houſe, how conſtituted, 
II. 7b. 5. 


—of perſons abroad, at the market-croſs of Edin- 
burgh, pier and ſhore of Leith ; this equal to a 
— * citation. 5 I. 16. 6. 
The form of executions containing the citation, II. 
505. 7. 

The ſigning blank executions diſcharged under 
ſevere penalties, II. tb. 8. 
— muſt be ſigned by the meſſenger and witneſſes, 
II. 10. 10. 

D pbear faith, unleſs improven. II. 10. ib. 
Copies of citations. | II. tb. ib. 
The particular manner of citations before bailie- 
_ courts. | II. 580. 9. 
See Summonſes, Meſſengers. | 

City ; the diſtinction between cities and borows, 
| how far regarded with us. 
CLaim (of right). II. 513. 15. 
CL AIM (in the ſervice of heirs). II. 327. 17, Cc. 
CLARE CONSTAT (precept of). II. 353. 99. 
See Heirs. 


I. 610. 48. 
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| CLavsts; irritant and reſolutive in ſtrict tailies. 


I. 584. 141. 

Clauſe irritant (in wadſets); not effectual without 
declarator, and purgeable at the bar, tho' other- 
wiſe provided in the deed, II. 125. 9. 
—But in proper ſales, effectual by expiry of the 
term, without declarator, II. 16. 11. 
— As likewiſe in tacks, and other caſes where not 


penal. I. 384. 5. 
Clauſes irritant (in tailies) ; ſtrictly interpreted, I. 
587. 149. 


A proviſion that the eſtate ſhould go to the next 
heir, on the incumbent heir's commiſſion of 
treaſon, not effectual. I. 586. 145,.— 146. 

An irritancy incurred by the heir in poſſeſſion, 
but not declared, has no effect againſt the crown, 
on his attainder of treaſon. II. 270. 69. 

The effect of a prohibitory clauſe, without irri- 
tancy. I. 584. 139. 

"See Tailies. 3 

Clauſes (of relief); in heritable bonds claim on 
ſuch moveable. II. 380. 14. 

Clauſe cum molendinis et multuris, its import. I. 


688. 52. 
See Thirlage. gk 

The claufe capiendo ſecuritatem, in precepts of ſei- 
ſin, its effect. I. 628. 31. in f. 

See Hetrs, | | 
CLERGY. The eſtabliſhed clergy with us. I. 
8. 13. 
The privileges and diſabilities of our RY wh . 
ib. 14. 
See Churches, Miniſters. , 
CLERKs (of courts); their buſineſs, II. 493. 1. 
how far their minutes to be credited, II. 7b. 76. 
— The minutes of clerks, the record of the court, 
| II. 16. 2. 
Clerks of courts only churchmen of old; hence 
their name, II. tb. ib. 
How cenſureable or depriveable from their of- 
fice. | II. ib, 3. 
CLERKS (of the bills); conſignation in their 
hands, I. 491. 21. II. 494. 6. 
Who bears the expence of the conſignation, and 
the hazard of the conſigned money, I. 491. 21. 
are liable to the charger, if they accept an un- 
ſufficient cautioner, I. 459. 31. 


«4 
and to the ſuſpender in damages, if they refuſe 
a ſufficient one. . „ 


CLERKS (to the ſeſſion), II. 494. 5. 
— The regiſters of the ſeſſion committed to them. 
II. 7b. ib. 

See Regi/ters. 
Extracters ſubſervient to them, II. 7b. 7. 
—their buſineſs. II. 76. ib. 
CLERKS (to other courts). II. zb. 8. 


Clerks to all inferior courts muſt be notaries, II. 


—How far extracts out of their books Mis TA 
ib. ib. 

CLERKS, or writers to the ſignet; in what ſenſe 
deemed clerks to the ſeſſion, II. 494. 4. 
— The ſociety of clerks to the ſignet of antient 
ſtanding. II. 496. 12. 
Clerks, or writers to the ſignet, are a corporation, 


II. 495. 10. 
they are a branch of the college of juſtice, II. 


495. 1 I, 


| Clerks ; 
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their privileges and office. II. 495. 11. 
The bw, 2 under-keeper of the ſignet, and 
the commiſſioners, have the power of admini- 
ſtration. II. ib. ib. 
See Writers to the Signet, 
CLoOISTERS. 
See Donations. 
CoanJuToORs. 
See Penſion, Helpers, 
CoaAL1eRs and ſalters. 
5 See Slavery. 


Co ls; how far a liferenter has liberty to work 


them. | I. 593. 165. in fe 
How far wadſetters intitled to the benefit of coal 
in the lands. I. ib. ib. 
CopiciLls. II. 408. 3. 


The effect of a codicillary clauſe. III. 52. 26. 
Coo Ars, or relations by the mother only, II. 
296. 19. 

— No place for their ſucceſſion by our _ 5 

ib. ib. 

CoGNniT1oN (of marches). 

See Perambulation. 
CocnoscinG (of heritable poſſeſſors whoſe writ- 
' ings are deſtroyed), how far effectual to ſupply 
them. | II. 643. 9. 
See Tenor. 

CoGNnITIONIs CAUSA (decrees); they are neceſſa- 
ry in order to adjudge in all caſes where a de- 
cree of conſtitution would be requiſite. II. 358. 

| 114. 

But, purſuant to a decree tognitionis cauſa, no 

' ſpecial charge is needful, as it is on a decree of 

conſtitution againſt the heir, unleſs he is en- 

tered, II. ib. ib. 
See Heirs, Adjudications. 

CoHABITATION (as man and wife openly) ſuffi- 
cient to infer marriage. III. 60. 47. in ,. 


See Marriage. 
Coin ; the puniſhment of forging or uttering falſe 
coin. I. 415. 26, &c. 
See Sale. 


Col LAT ION (ofproviſions to children); takes place 
only among younger children, to make equali- 
ty among them as to the legitim, II. 381. 16. 

— not due if it is provided, that the child ſhall be 
a bairn in the houſe, II. zb. 17. 

How far proviſions to children naſcituri liable 


to it, II. 15. 18. 
— Collation not due of lands, or other heritable 
ſubjects. II. 382. 19. 


A bond, in ſatisfaction of the portion natural, does 
not exclude from the ſhare of dead's part, II. 
ib. ib. 

— Collation takes no place among grand- children, 

II. 383. 22. 

The widow 2 her legal ſhare not bound to 
collate gratuitous bonds or legacies. II. 385. 29. 

What falls under collation. | II. 16. 16. 

The heir bound to collate the heritage to which 
he either ſucceeds, or has right præceptione 
hereditatis, if he claims a ſhare of the execu- 
try. II. tb. 28. 

See Bairns Part. 

CoLLAT1ON (of a benefice) by the biſhop; either 
pleno jure, or purſuant to a preſentation from 
the patron; this laſt properly called Inſtitution, 

II. 20. 52. 


The act of ordination and admiſſion by the pref- 
bytery now completes the ſettlement. II. ib. 53. 
Collation, in a ſtrict ſenſe, in times of popery and 
epiſcopacy. _ - II. ib. 54. 
The procedure at preſent, where the presbytery 
has the right of collation or ſettling the pariſh- 
church, tanquam jure devoluto. II. 21. 55. 
CoLLATION,, or. preſentation from a patron. II. 


ib. 56. 
See Patronage. 
CoLLEAGUE (miniſters) in ſingle charges, how 


far to be allowed. II. 16. 43. 


CoLLEGE (of juſtice); its inſtitution. II. 508. 1, Gc. 
The privileges of its members. II. 512. 11. 
Summary complaints againſt them, in what caſes 
admitted. II. 518. 29. 
See Lords of _— Advocates, Clerks. 
CoOLLEGEs (or univerſities). 
See Corporations, Mortifications, 
CoLLEGIATE-churches, 
Sec Benefices, 
COLLUSION ; the effect of it in judicial « rg 
| I. 281. 72. 
the term derived to us from the civil law. I. 1.36. 
See Simulation, dolus malus. 
ComBar (trial by). II. 662. 5. 
Some exempted from it, and might combat by a 
champion, ] 


foiled, IL. ib. 76. 
—It was diſcontinued ſome ages ſince. II. 3b. 16. 
COMMAND. | ; 

See Superiors. | 
COMMERCE ; for the benefit of commerce, mobi- 

lia non babent ſequelam, I. 384. 3. in J. 
— does not hinder the owner from recovering, what 

he lend: or pledges, from all havers, I. 220. 41. 
— How underſtood that in commerce, or, in ven- 

ditionibus licet decipere. III. 98. 161. 


See Sale. 
COMMENDATARIES (of benefices) after the re- 
formation. II. 14. 38. 


Commenns, of old, in times of popery, how far 
allowed with us. II. 13. 16. 
Couuiss As; their original, II. 544. 1. 
their juriſdiction lies in confirmation of teſta- 
ments, and judicial proceedings, II. 545. 2. 
—a confirmation; either of executors nominate 
or dative, II. 26. tb. 


of old, executors-dative carried off the whole 


effects, II. ab. 3. 
— This afterwards remedied by ſtatute. II. 546. 16. 


Executors-nominate antiently carried the whole 


dead's part. This likewiſe rectified and reſtrict- 
ed to the third of the free dead's part. II. ib. 4. 
What commiſlar competent in confirmations, 
II. zb. 5. 

What if the party lived abroad, II. 76, 5 
Or the commiſſariot is vacant. II. 16. 16. 
The judicial power of commiſſars; whence does 


it proceed, II. 16. 6, 
hat cauſes of old competent before them, II. 
1. 7. 


or by the inſtructions 1666, and at this day. II. 


th. 16. 


How far deeds may be competently regiſtred in 
their books, II. 547. ib. 


their competency to actions of cognition, II. ib. 8. 
—How 


II. ib. 10. 
— The conſequences of it upon the party that was 
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How far actions, in other civil matters, com- 


petent before them, II. 547. 9. 
—0or Caſes of baſtardy, II. 16. 10. 
or actions in relation to benefices or tithes, 11. 


548. 11. 
How far matters of ſcandal, or where a civil 


cauſe is referred to oath peculiar to them, II. 


| ib. 12. 
— The caſe of executors enacting themſelves to 
anſwer before them. IL. 76. 10. 


How far the commiſlars of Edinburgh competent 
to reduce the decrees of inferior commiſſars, II. 
| | | ib. 13. 
they are the only competent judges in — 
of divorce, or nullity of marriage, II. 549. 14. 
— Their proceedings liable to review of the court 
of ſeſſion, by ſuſpenſion or reduction, II. ib. 15. 
—how far by advocation. II. 76. 1b. 
The uſefulneſs of commiſſar- courts maintained by 
lord Dirleton, II. 16. 16. 
hether are they of a civil or eccleſiaſtical ori- 
ginal. II. 156. 17. 
The inſtitution of the commiſſars of yp 
550. 18. 
their particular juriſdiction in civil matters, II. 
ib. ib, 
— their univerſal juriſdiction over Scotland in cer- 
tain reſpects, IT. 7b. 19. 
— their juriſdiction in confirmation of teſtaments, 
II. 7b. 20. 
— How far competent to confirm teſtaments of 
perſons dying within another commiſſariot dur- 
ing the vacancy. IL 2b. 10. 
The caſe of the commiſſars of Edinburgh after the 
reſtitution of epiſcopacy, and on its abolition. 
II. 7b. 21. 
See Executors. 
Commiss10N. 
See Mandate, Factor. 

Commiss10N (court of) for valuation of tithes. 


IT. 520. 1. 
The juriſdiction that belonged to it veſted in the 


lords of ſeſſion, as a ſeveral court from that of 
the ſeſſion. II. 1b. 2. 
The procedure in cauſes before them. II. 24. ib. 
The extent of the juriſdiction of this court, II. 
021. 

—appeals lie againſt their decrees. II. 1b. by 
The foundation of their powers to value and ſel] 


tithes below the true value, II. 7b. 4. 
—and to prorogue tacks without conſent of the 
titulars, IT. 522. 10. 


—they have power to make up the tenor of de- 
crees before the ſaid commiſſion, that were de- 
ſtroyed when the regiſter of that court was 
burnt, and to ſupply the ſaid regiſter, by au- 
thenticating extracts, II. 16. 5. 

— Their decrees of the ſame force with thoſe of 
the ſeſſion. II. ib. ib. 

See Tithes, Stipend. 

CouuissroNERõ (of ſupply); they are impower- 

ed to do every thing that was competent to them 


at the time of the union, II. 575. 1. 
— Their qualifications, Il. tb. ib. 
— what if thoſe not qualified act, II. ib, ib. 
— their office, II. 16. 2. 


they appoint a collector of the ſupp] 15 for whom 


they muſt be anſwerable, and a clerk to their 
Vor. III. 
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meetings, | IT. 576. ib, 


—their chief buſineſs is to proportion the ſupply, 
IT. 1b, 1b. 

their actings liable to the review of the court of 
ſeſſion. II. ib. 3. 
Compulſitors ſor the more ready collecting the 
ceſs or ſupply. II. 26. 4. 
None bound to produce receipts of it after three 
years, II. 7b. 10. 

— Is it debitum fundi. II. 3b. ib. 


The magiſtrates of burghs royal commiſſioners for 
proportionating the ceſs upon the inhabitants, 


II. 16. 5. 
parties wronged may be redreſſed by the ** 
of ſeſſion. II. 577. 1b. 


How the ceſs proportioned upon borows. II. 76. 6. 
The concern of the commiſſioners in the high- 
ways. II. ib. 7. 
If the day appointed by the ſtatute ſor the commiſ- 
ſioners to chuſe their collector is ſuffered to e- 
lapſe without a meeting, the ſheriff muſt ap- 
point another day for that purpoſe. I. 654. 30. 
CommixT10N; appropriation thereby, I. 508. 15. 
— The caſe of a creditor's receiving another's mo- 


ney and mixing it with his own. II. 75. 16. 
CommoDATUM, or commodate. . Ir. u. 
What if money is lent to make a ſimulate conſig- 

nation. I. 1b. ib, 
What care in uſing the thing incumbent on the 

borrower. I. 1b, 2. 


Action competent to the lender againſt the bor- 
rower, and on the contrary ; for what, I. 76, ib. 
Is it theft to make any other uſe of the thing 


than was convenanted, 3 
Where more perſons borow a thing, action lies 
againſt each for the whole, I. ib. ih. 
— Lo what diligence is the borrower liable, I. 
ib. 3. 

In what caſes is he anſwerable for accidents, I. 
th, ib, 


— What if the thing borrowed periſh by the fact 
of third parties, or fault of the bearer, I. 7b, 4. 
— lf the lender receive back the thing without 
complaint, the borrower not chargeable for da- 


mage. I. 7b. 5. 
The borrower has the contrary action againſt the 
lender to be indemnified. I. 372. 6. 
What if the thing lent is eſtimated at the time. I. 
| ib. ib. 

CoMmoNnaAL1TY (or yeomen). I. 58. 53. 


Commons (houſe of). 
Sce Parliament. 
Common churches. 
See Benefices. 
Common-paſturage, T. 682. 3r. 
—[t preſumptively includes the ſervitudes of feuel, 
feal, and divot ; but may be ſeparated from it. 
I. 10. ib. 
The import of the ſervitude of feuel, feal, and di- 
vot, and how it may be reſtrained. I. 26, 10. 
Common-paſturage, how regulated, I. 7b. 32. 
If the - belong only to one, the pro- 
prietor cannot oblige him to divide and accept 
of a part of the property in place of it, I. 683. 33. 
— If more have the ſervitude of common paſturage, 
can the proprietor inſiſt in a diviſion, and what 
ſhare is he intitled to for his right of property, 


I. ib. 32. 
| : G — Per- 


26 
—Perſons intitled to it may be obliged . ſoum, 


but not to roum, „ ib. ib. 
— The heritor of the ſervient tenement hath right 
to all things under ground. I. ib. 34. 
The import of a clauſe of Common-paſturage in 
a diſpoſition of lands. I. ib. 35. 
The claimer of it muſt be heritor of a I. 
| ib. 36. 

CommonTy, or common; any of theſe having 
right to the common property of lands, may o- 

blige the reſt to divide ; the procedure in it, I. 
219. 37. 

-—Borow-acres, and thoſe belonging to ce king 
excepted from the power of diviſion, I. 1b. ib. 
Does the ſtatute extend to the diviſion of lands, 
ſubje& to common of paſture, among thoſe hav- 
ing right to ſuch ſervitude. I. 3b. 1b. 
In 1. iviſion of commons, where one has the 
ſole property of the lands, and likewiſe common 
2 with others, what præcipuum allowed 
im. I. 10. 36. 
CoMmuNni1DIvIDENDO(an action); perſons hav- 
ing right to any thing in common, may inſiſt 
in an action for dividing it. I. 219. 38. 
One of more partners in a ſhip may ſue before the 
admiral a proceſs of ſett; the nature of it. I. 

| 220. 40. 
ComMmuNni1cATIoN (of laws); that pretended of 
the old laws of England to Scotland examined, 

I. 38. N. 1, &c. 

D of rights and privileges by the union. II. 452. 6. 
CoMMUNICATION (of trade) to borows of rega- 
lity, and others, by the royal-borows. I. 37. 


0 Rn 
CoMMUN10N (of goods) between man and wiſe 
I. 128. 82, &c. 

Communion (holy). 

| See Sacrament. 
Community. The original right of communi- 
0.4 all things, L $04. 3. 
— This community inconvenient, and ſoon de- 
arted from, I. 504. 3. 
The ſeveral gradations from it to the right of 
roperty, I. 16. 4. 
— Divers things {till remaining in the original ſtate 
of community. I. ib. 5. 
Couracr. 

See Contract, Patton. . 

CoMPEARANCE (of parties) for their intereſt, II. 


603. 21, 

See Actions. | 
CoMPENSATION ; it muſt be, de liquide in ligui- 
dum, and inſtantly verified, I. 492. 23. 
Lit ſtops intereſt of a ſum bearing it, I. ib. ib. 
— How underſtood that by it both debts become 
extinct, | I. 1b. ib. 
— not good upon a debt preſcribed at the time of 
roponing, I. 16. 24. 
How delinquencies of the ſame kind may com- 
penſate one another. I. 10. ib. 
The defender may propone it or not, and upon 
any of more counter · debts he pleaſes. I. 494. 32. 
— ought to be proponed before decree, I. 492. 27. 
— This not applicable to decrees of regiſtration ; 
and if the decree is turned to a libel, may ſtil] be 


proponed. I. 493. ib. in f. 
How competent upon, or againſt ſums adj 2 
for. | I, 492. 25. 
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How far relevant upon debts aſſigned, I. 493. 29. 
—or againſt an aſſigney upon the my — 4 
ib. ib. 


Competent to, and againſt heirs and 2 
I. ib. 31. 

not competent to the debtor of a deceaſed = 
ing aſſignation, after his death, to debts due by 
him, I. ib. i). 
not admitted againſt factors or curators purſu- 
ing for debts due to themſelves, on debts due 
by the conſtituent or minor; and on the contra- 
ry. I. 10. 30. 
How renounced expreſsly or tacitly. I. 494. 32. 
Recompenſation, how receivable. 1 ib. 10. 
In a proceſs at an affigney's inſtance, a recom- 
penſing debt may be taken off by the cedent's 
oath. I. 493: 29. 
How Retention differs from compenſation. I. 494- 
34- 


See Retention. 
CoMPETENTLE (beneficium) ; it generally takes 
no place with us in favour of donors, I. 228. 8. 

— but it obtains in queſtions between parents and 
children, as to making good their 6s "EY 

. il. il. 

— Does not hold in favour of a partner. I. 449. 27. 
COMPETENCY, or incompetency of judges. II. 


20, Oc. 
See Judges. 1 8 . 
CoMPETENT ; ſome points competent by reduc- 
tion, that are not in a ſuſpenſion. III. 11. 14. 
Competent and Omitted in decrees, how under- 


ſtood. II. 679. 16. 
See Decrees. | 


. | CoMPETITION; between arreſters among them- 


ſelves, or with aſſignees. 

See Arre/tments, Aſſignations. 
Poinding executed before decree of forthcoming, 
regularly preferable upon the goods arreſted, 
III. 34. 1. 
—it is otherwiſe if there be colluſion in the caſe. 
III. “. ib. 
Regularly there is no preference among perſonal 
rights from their dates, but only according to 
the diligences thereon, III. 35. 2. 
Certain exceptions from this rule. III. 7b. 10. 
Competition between the creditors of an inſtitute, 
and thoſe of a ſubſtitute in a bond. III. i. 2. 
The caſe where one of the competitors lives in 
England, poſſeſſed of the ground of debt, and 
does not compear. III. 7b. 4. 
Competition about moveables moſtly comes on by 

multiple- poinding, III. 36. 5. 
or parties compearing for their intereſts in other 
ſuits, III. 76. /. 
Concerning heritable rights, likewiſe takes riſe 
often from multiple-poindings, III. 45. 6. 
— The purſuers cannot diſclaim ſuch proceſſes, 
tho" raiſed without their conſent. II. #b. 76, 

Competition, among infeſtments, regulated b 
the dates of the regiſtration of the ſeiſins. III. 


II. 200. 40. 


The general rule, in competition upon real rights, 
prior tempore potior eft jure. III. #5. 10. 
Three exceptions from this rule. III. ib. 10. 
The rule of preference among adjudgers. III. ih. 8. 
—admits of three exceptions, III. 6. 9. 
—T. as to thoſe upon debita fundi. III. . 10. 
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. in reſpect to ſuch as proceed on debts, where- 
with a diſpoſition is ſpecially burthened, III. 37-9 
—-3- as to theſe upon the debts of the deceaſed, 
within three years of his death. III. 26. ib. 
If a voluntary. right is prior to the citation in an 
adjudication, infeftment, tho* taken after the 
decree, and charge thereon, is a: III. 
| ib. 10. 
— What if the right was poſterior to the * v1 
| III. 16. ib. 
The caſe where ſome creditors have grounds of 
reduction againſt others of them. III. 7b. 11. 
To what effect a creditor-adjudger in a ranking is 
ſtated for his whole accumulate ſum, III. 7b. 12. 
If any creditor is neglected or wronged in the rank- 
ing, how far may he be redreſſed in a reducti- 
on; in ſuch proceſs the purſuer muſt ſatisfy the 
production. III. tb. 13. 
In a competition between an inhibiter and a diſpo- 
nee to the arrears of an annualrent, the diſpo- 
nee preferable. III. 39. 14. 
A voluntary infeftment granted after infeftment on 
the firſt effectual adjudication, but before thoſe 
who came in within year and day of it, pre- 
ferred to them. III. /. 15. 
In caſe of more conveyances of a perſonal heri- 
table right, the one firſt completed by inſeſt- 
ment preferable. III. 40. 16. 
Competition of heritable rights, can only be in- 
ſiſted in before the lords of ſeſſion. 


See Ranking and Sale. 
ComPLAIiNnTs (ſummary) to the court of ſeſſion. 
IL 514. 17. 
See Lords of Seſſion. 


ComPLiceEs in crimes. I. 243. 4, Ce. 
See Delinquencies. 
Couros trio; is due to a ſuperior by adjudgers 
for receiving them. I. 628. 32. 
See Relief, Superior. 
ConcLus1on (of the cauſe); how underſtood, 
that nunguam cencluditur in fulſo. II. 639. 5. 
ConcuBINAGE; how far it reſembled marriage 


with the Romans. I. 120. 53. 
—only women of low condition, or enfranchiſed 
ſlaves, kept in that ſtate, I. ib, ib. 
Hoy it differs from marriage. I. 16. ib. 


The children procreate of a concubine were not 
deemed lawful; but ſuch only could be legiti- 
mated by ſubſequent marriage. I, ib. ib. 

See Legitimation, 

Concubinage is not allowed by our law, I. 121. ib. 

mention made of it in ſome old ſtatutes, I. ib. ib. 

— Cohabitation with a concubine cenſurable as 


fornication. I. ib. 54. 
How far a man that entices a woman to his em- 
braces is liable to damages, I. 123. 64. 


In this caſe, by the Moſaic law, the man is 
bound, dotare et ducere; and by the canon law, 
dotare aut ducere, I. 1b. 63. 

The maxim in the canon law, Detare aut du- 


cere, takes only place in the caſe of virgins, and | 


not in that of widows, I. 16. ib. 
What if the man is married to another woman, 
or within the forbidden degrees of marriage, I. 


th, ib, 
Other caſes, where the man is not liable for 
any portion to the woman. I. ib. ib. 


This maxim, or the proviſion in the Moſaic law, 


takes no place with us; but ſometimes damage 
due. I. ib. 64. 


| Concuss10N. 


See Force. 


 ConpicTt1o indebiti. 


See Reſtitution, | 

Cox irio (of the party contracter); the other 
party bound to know it. III. 55. R. 8. 
In rights conſtituted by infeftment, the records 
ſecure contracters, III. ib. 34. 
But in perſonal rights this rule holds, III. 16. 76. 
— The difference between a contracter himſelf, 


and an heir, as to this rule. III. ib. 35. 
One's condition cannot be hurt by another, III. 
187. R. 35. 

— This rule founded upon one of the general prin- 
ciples of law, III. ib. 128. 

— "The ſame exemplified, III. 76. 15. 


—A parallel rule to this, that none be enriched 
with the ſpoils of others. III. i6, 129. 
The caſe of goods ſeized from rebels by the king's 
forces, l. ib. 130. 
no reſtitution of them upon the indemnity; this 
not contrary to the above rule, III. 76. 1b. 
—it is otherwiſe, if private men ſeize them for 
their own gain, III. 88. 76. 
The union of the two kingdoms not inconſiſtent 
with this rule. III. 76. 131. 
Grotius his authority upon the point. III % 1b. 
CoNnDIT1ONsS (of obligations). I. 96. 16. 
The caſe of impoſlible conditions added to obliga- 
tions or conveyances of lands. I. 104. 18. 
See Obligations, Diſpoſitions. . 

Cum flat per eum, cuj us intereſt conditionem non im- 


pleri, pro impleta habetur. I. 98. 23. II. 356. 


106. in f. 
Proviſions are often termed Conditions, when they 
are not ſuch. I. 97. 21. 


ConpiTions(in legacies); if the legatee die before 
exiſtence of the condition, the legacy falls. I. 
96. 17. 
Conditions, reſtricting marriage, holden 5 8 
lawful, when impoſed by parents in their bonds 
of proviſion; but not when by ſtrangers. I. 113. 
See Marriage. 29. 
CoNnFESSION ; one's confeſſion of a matter of ad, 
if accepted by the adverſe party, equivalent to 
an oath, and receives interpretation according- 
y. II. 660. 18. 
Parties bound to confeſs or deny facts put to them 
in judicial procedure. II.. 10, 
See Cath. | 
One cannot be holden as confeſt on the libel, un- 
leſs perſonally cited; if out of the kingdom, an 


edictal citation equivalent. IL. 600. 10. 
CoNFESSION (or ſtandard) of faith. II. 590. 19. 
See Faith. | 
CONFIDENCES. I. 260. 69. 


See Simulation. | 
CoNnFIRMATION ; of ſeiſins upon diſpoſitions, re- 
terring to infeftments a me and de me; ſuch rights 
are baſe till confirmed, and thereafter 5 
| | I. 548. 36. II. 210. 12, Cc. 
Confirmation of baſe infeftments excludes recog- 
nition and forfeiture ; how far does it other ca- 


ſualities. I. 547. 35. in . 
Infeftments a me null till confirmed. I. 545. 34. 
| n Ms 


Con- 
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Confirmation by the king without a novo damus; but in indiviſible obligations liable conjun& 


how far did it exclude recognition. I. 546. 35. 
| See Infeftments, | 
ConFIRMATIONs (of teſtaments) ; expede by the 
commiſſars. II. 406. 117. 
Whois the competent commiſſar to confirm. II. ib. ib. 
The procedure by the commiſſars of old, and the 
rule now by the act 1690, as to confirmations. 
II. 407. 118. 
See Commiſſars, Executors. 
ConFisCATIONS ; a general term for all eſcheats, 
or forfeitures falling to the crown. II. 248. 1. 
See £/cheat, Forfeiture, ; 
Conrvusion (of debt and credit); how far it 
takes place in obligations, I. 496. 39. 
This happens either by ſucceſſion or aſſignati- 
on, when the debt and credit come into the 


| ſame perſon, I. ib. ib. 


in what caſes does this obtain in ſucceſſion. 1. - 
ib. 

The rules in the civil law and ours, where the 
cautioner ſucceeds to the principal debtor, or 
on the contrary. I. 496. 16.—497. 40. 
What if the creditor ſucceed to one of the co-prin- 
cipals, or one of them to him. I. 497. 41. 
debtor 


The debt becomes extinct, when the ſole 


takes an aſſignment to it, I. ib. 42. 
— What if an heir of tailie take right to a debt af- 
fecting the tailied eſtate to bimtelf and his heirs 
at law, I. ib. 43. 
— The effect of an apparent heir's taking right to 
debts affecting the anceſtor's eſtate. I. 16. 44. 
ConFus1o0N (of liquids) ; in it the whole becomes 
common. I. 508. 14. 
ConcRrvuiTY; that between the law of England 
and Scotland of old, how occaſioned. I. 38. 11. 
ConJuncrT (perſons) ; who underſtood ſuch in a 
queſtion with creditors on the act 1621, I. 262. 
6. 

See Bankrupt, Fraud. F 
ConJUNCT-FEEs, I. 575, 113. 
—Among ſtrangers, all equally fiars, I. ib. ib. 
Sometimes a mutual ſubſtitution of conjunct-fiars, 
(failing iſſue of either) implied. ib. 114. 
Subordinate fees not properly conjunct- fees. I. 576. 
116. 
The caſe of one taking a right to himſelf and wife 
in conjunct- fee and liferent, and to their ſon in 
fee, I. ib. ib. 
Between husband and wife, in a right of move- 
ables, or moveable debts, the ſubje& is equal- 
ly divided, II. 336. 46. 
In lands the wife's right generally reſolves into 
a liferent; but ſometimes otherwiſe, I. 575. 115. 
Rules for diſcerning who is har, and who is 
liferenter in ſuch caſe, II. 337. 46. 
What if the right be taken to husband and wife 
in liferent, and the heirs between them in fee, 
I. 1b, 47. 


A conjunQ-fiar liferenter, has higher powers than 


_ a ſimple liferenter ; may receive heirs, cut Sy/- 
va cedua, or win coals in the common courſe 
of management, as far, I. 658. 6. 

See Heirs. 

ConjuNncTLY and Severally; perſons bound, 
22 ſuch addition, for ſums of money, liable 

only each proportionably, I. 475. 83. 

By it the benefit of diſcuſſion 8 „II 


459. 28. 


— 


and ſeverally without it. I. 475. 83. II. 459. 28. 


| How far perſons ſimply decreed liable conjunctly 
and ſeverally. 


See Decrees. 

ConquesrT; heritage deſcends to the immediate 
younger brother, and land conqueſt aſcends to 
the immediate elder. II. 297. 21. 

Cox ES (during marriage), how * 

109. 12. 

Public wadſets redeemed by the reverſer himſelf, 
either heritage or conqueſt, as the ſubject was 
before the wadſet; but by an aſſigney to the re- 
verſion always conqueſt, II. 135. 37. inf. 

See Wadſets. 

A husband or father, notwithſtanding a proviſion 
of conqueſt to his wife or children in his con- 
tract of marriage, may uſe all rational acts of 
adminiſtration about it. I. 109. 12. 

CoxscikN CE; how far one may, with a ſafe 
conſcience, take the benefit of lega] nullities in 


obligations or teſtaments. I. 95. 13. 
Double payment inconſiſtent with a good con- 
ſcience, III. 82. R. 20. 


one may, with a good conſcience, take the be- 
nefit of the long preſcription, II. 183. 78. 
Hut not of the ſhort preſcription, that only cuts 
off the mean of proof by witneſſes, II. 184. 80. 
How far does private knowledge of another's right 
induce malam fidem, or impeach the conſcience, 
in the caſe of preſcription, IL 183. 79. 
See Preſcription. 
CoNnsENnT, either expreſs, or by ſigns, I. 347: 64. 
— One's ſubſcribing witneſs to another's deed ge- 
nerally imports not his conſent to the contents, 


I. 335. 41.—341. 64. in m. 
nor a notary”'s ſubſcribing for a party. I. 335. 


| _— 41.— 336. 42. 
See Writings, Homologation. 

How far an apparent heir's ſubſcribing witneſs to 
a death-bed deed of the predeceſſor imports his 
conſent, ſo as to exclude him from reducing it. 

II. 304. 42. 

The ſuperior's conſent to a deed of alienation did 

exclude recognition, 
See Recognition. 

Diſpoſition or * nation by one who has no right, 
with conſent of him that has right; how far ef- 
fectual againſt onerous ſingular ſucceſſors of the 
conſenter. I. 580. 131. II. 212. 17. 

Diverſity between one's conſenting to a ſale of an 
thing, and his ſelling it. III. 102. R. 46. 

The rule referred to, exemplified in the caſe of e- 
viction, III. 15. 170. 


Hand in reſpect to ſuperveening rights, III. ib. 171. 


and in the caſe of lands holden formerly of the 
biſhops, and now of the crown. III. 10. 172, 
ConSERVATOR (lord); his juriſdiction, II. 583. 1. 
— The origin of this juriſdiction, a contract be- 
tween the convention of borows and ſtates of 


Zealand, II. 16. ib. 
— The nature of the corporation erected purſuant 
thereto, II. 75. 16. 
— The qualifications of thoſe intitled to be receiv- 
ed into this corporation, II. ib. 2. 
— The convention makes acts for regulating the 
trade of the corporation. II. . ib. 


The conſervator appointed by the king for pre- 


he 


II. 679. 15. 


II. 154. 42, Cc. 
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MATTERS OF THE SCOTCH LAW, &c. 
ferving the privileges of the corporation. II. 


| 583. 3. 
The nature of the conſervator's court, II. ib. 4. 
+— His office ſometimes for life, II. i6. ib. 
may be deprived by decree before the lords of 

ſeſſion, for malverſations, II. 1b, ib. 
— His ſalary, II. 584. 5. 
—he is anſwerable before the convention of bo- 

rows in complaints againſt him. II. ib. ib. 
The origin of theScotch privileges in Zealand, and 

method of continuance thereof. II. ib. 6. 
The extent of the conſervator's juriſdiction in ci- 

vil or criminal caſes. II. ib. 7. 
No ſuſpenſion or advocation of the proceedings 

before bis court. II. ib. ib. 
Are the privileges, by this ſtaple contract, varied 
by the union. II. 585. 8. 
How far the conſervator bound to have 11 ors. 
ib. g. 


ConsIGNATION, Simulate conſignation ſuffi- 
cient to ſupport an order of redemption, upon 


production of the money at the bar. I. 376. 12. | 


| —491, 21. 
Conſignation duly made ſtops the courſe of inte- 
reſt. I. 491. 21. 


The effect of conſignation, in order to procure 
ſuſpenſion. I ib. ib. 
Is it in the power of the debtor to take up the 
money conſigned in place of payment, I. 1. 22. 
— The effect of ſuch conſignation, where the mo- 
ney is taken up, as to the cautioner, I. 7b. 16. 
In redemption of wadſets or adjudications, de- 
clarator muſt follow upon it. I. ib. ib. 
Summary letters may be obtained againſt the con - 
ſignatary, to produce the money. II. 132. 30. 
Other purpoſes of conſignation of ſums as à depo- 
ſitum, | | I. 376. 12. 
If made in the hands of a public officer, is at 
the risk of the party who is in the fault, I. 74. 
| tb, 
but at the conſigner's risk, if in the hands of a 
private perſon of his chuſing. I. 1b. ib. 
* Depaſitum, Clerks of the Bills, Wad- 

ets. 
ConsIGNATION of an amand), upon proponing 
falſehood againſt a writing, came in place of 
Caution, incumbent of old upon either purſuer 
or defender inſiſting on it, „I. 297: 219. 
—Such conſignation, by the recenter uſage, in- 
cumbent only upon the defender proponing it. 
ä 1. 3b, 220. 
Cons1STORIAL (cauſes); cognoſcible before the 
commiſſars. I. 23. 56. II. 544. 1. 
The court of ſeſſion the king's great ms ory, 
and reviews the decrees of commiſſars in ſuch 
cauſes. II. 549. 15. 
Cons0LIiDATION; of the property, with the ſu- 
periority, happens, when the ſuperior purchaſes 


tte property, or the vaſſal the ſuperiority, or 


when they ſucceed the one to the other, II. 145. 

II, 12. 

—But not accompliſhed till titles are made up, 

and a reſignation ad remanentiam executed, II. 

ib. ib. 

How made in the perſon of the king, when he 

ſucceeds to an eſtate that belonged to a ſubject; 

or otherwiſe acquires the ſame. II. 7b. 13. 

Conſolidation (by legal diligence), - II. 146. 14. 
Vor. III. 


29 


—does a ſimple adjudication at the ſuperior's in- 


ſtance infer it, II. . ib. 
—how accompliſhed, by the vaſſal's adjudging the 
ſuperiority, II. ib. 16. 


—of old, inferred by the vaſſal's dying without 
heirs, but at preſent otherwiſe. II. 147. 18. 
See Re/ignation ad remanentiam, Delin- 
Fuencies. 
CoxnsSTABLEsS (ſuperior); heritable keepers of the 
king's caſtles, their privileges, I. 568. 92. 
— They frequently had the privilege of riding fairs 
in the neighbouring borow. I. ib. 93. 
Heritable conſtabularies, except that of high con- 
ſtable, now aboliſhed. I. ib. ib. 
See Fortalices. 
H1iGH-CONSTABLE ; that juriſdiction hereditary 
in the family of Errol, II. 532. 1. 
— The limits of that juriſdiction, if ib. 2. 
can there be place for the exerciſe of it at pre- 


ſent. II. 533. 3. 
The juriſdiction of other heritable conſtabularies 
before their abolition, IL 7b. 4. 
— The lands, &c. annexed to them till reſerv- 
ed to the owners, II. 16. 5. 
ConsTABLES (inferior) ; the juſtices of peace's 
officers, II. 508. 18. 
—the penalty when they refuſe to concur with an 
officer of the revenue. II. tb. ih. 
Coxs TRAIN; how redreſſed. I. 66. 76. 
See Force. 


 ConsTRUCTION (of writings). 


dee [nterpretation. ; 
CoNSTRUCTURE ; appropriation by it. I. 508 
17. 
ConTEMPT (of the authority of the court of ſeſ- 
ſion) ; is interred by proceeding in a cauſe after 
an advocation is duly — II. 672. 5. 
or by inſiſting in execution after ſuſpenſion in- 
timated, III. g. 8. 
Such procedure ſubje&s the offenders to a ſum- 
mary complaint before the court of ſeſſion. II. 
| 519. 30. 
ConTEMPT (in a defender); upon non-appear- 
ance in a criminal proſecution for petty crimes. 
II. 556. 16. 
CoNTEXTURE; how property thereby en 
I. 508. 17. 
CoNTINUATION (of days); in ſummonſes. II. 
| 6. 
ConTINUATION of ſummonſes (acts of) = 
aboliſhed. II. 504. 3. 
ConTRACTS; the ſeveral kinds of them by the 
Civil law, I. 320. 12.-—328. 17, 18.342. 65. 
Common requiſites in all contracts, I. 342. 66. 
Ground of law, whereupon rights in favour of 
infants, or others incapable to contract, ſubſiſt, 
I. ib. ib. 
One under a civil diſability cannot object it to 
his own contfact, "Bo 00> bs 
— how far perſons dumb and deaf can contract. I. 
| ib. ib. 


One may be become bound to pay a ſum of mo- 


ney after his death; how can that hold. I. 342. 


| th. 
Error in the ſubſtantials, but not in the circum- 


ſtantials of a contract, vitiates it. I. ib, 67. 
The ſubje& of contracts mult be lawful and poſ- 
ſible. I. 4b, ib, 


nh Contracts 
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Contracts executed abroad conform to the law of 
the place, tho' defective in our forms, good. I. 
| 343. 68. 
—tho' diſconform to the law of the place; yet, if 
they have thoſe of our own law, good. I. ib. ib. 
In contracts, the party who ſues muſt firſt per- 
form his part. I. ib. 69. 
What if no preciſe time for performance of the 
contract is ſpecified. I. 344- * 
All contracts muſt be diſſolved, by matter of as 
high nature as they were made. I. ib. 71. 
In doubtſul caſes the obligation conſtrued ”-=—— 
the granter. 8 I. #6. 72 
The condition, failing children of the marriage, 
takes place or not as the caſe is at diſſolution 
of the marriage, and children predeceaſing not 
regarded. I. ib. 73. 
The condition, of marrying with conſent of cer- 


tain friends, ſatisfied, if it is asked and refuſed 


without reaſon. I. ib. 74- 
How far conditions againſt marriage * 1 
19. 19. 

A ſum payable, failing heirs of the marriage, is 
not due while the marriage ſubſiſts. I. 34.5: 76. 
If a ſum is payable to a ſubſtitute, in caſe the in- 
ſtitute ſhall not uplift it, is not due if the inſti- 
tute ſued for the ſum, tho he did * 
1b. 77. 

All perſons ought to know the condition of thoſe 


with whom they contract. III. 55. R. 8. 
See Condition. 

A contract may contain proviſions in favour of 

third parties. I. 325. 6. 


In what caſes the proviſions in favour of third per- 
ſons fall, when the contract becomes ineffectual 
between the parties. I. ib. 7. 

Proviſions in contracts; whereby a right is acquir- 
ed to a third party; how far can they be infring- 
ed by the parties to the contract. I. 32 5. 6. 

In mutual contracts, the one party ſubſcri 
not bound, unleſs the other fubſcribes alſo. I. 

| 8. 24. 

Mutual contracts duly ſubſcribed effectual . 
delivery. „„ 

Contracts innominate, the ſeveral kinds of them. 

ä I. 328. 19. 

Contracts either mutual, or on one ſide only, the 
other having already performed ; as in bonds of 
borrowed money. I. 325. 8. 

Contracts concerning the ſucceſſion to perſons in 
life, called in the civil law, Pactum corvinum 
de hereditate viventis, good by our law. I. 326. 

| | 10. 

Pactum de quota litis, reprobate both by the civil 
law and ours. I. 16. 11. 

Contracts conſiſt either in dando or faciendo; the 
firſt, when it concerns ſums of money, bind the 
parties only proportionably, or pro rata. I. ib. 


. 

How this may be renounced, and all the parties 
ſubjected in ſolidum, I. 15. ib. 
hut if tis for the delivery of a thing, or ſpecies, 
or performance of a work, all are liable con- 
junctly and ſeverally, I. 16. ib. 
In ſuch caſes tis adviſable to make a penal fum 
papers in default of delivery or performance; 
ut the penalty affects them in the ſame man- 


ing is | 


Locum fa#ti impręſtabilis ſubit damnum et intereſſe ; 
how this maxim underſtood, I. 1b. 13. 


What is the effect of a penalty, where it is not 


ſaid, that it ſhall be beſides performance. I. 76: 1b. 
Where that is not added, may the party will- 
ing to perform inſiſt againſt the other, to get 
free of the contract. I. ib. 1b. 
Sometimes one barred from his claim of damages, 
on a preſumed paſſing from it. I. 327. 14. 
Rules for aſcertaining * in contracts, I. ib. 


1 

One's peculiar affection not the rule, but he 
common rate, I. ib. 16. 

— Conſequential damage not regarded, I. ib. ib. 
— Damage, as to non-payment of the price, re- 
ſtricted to the ordinary intereſt, and ſometimes 
that not due, I. 16. th. 
If one's damage is once aſcertained, no new 
damage can he allowed. I. 1b. ib. 
Damage and intereſt in contracts, by the civil law, 
reſtricted to the double value, in caſes certain, 
as ſale, Qc. I. 473. 74. 
— But in caſes uncertain, the ſame at the arbitre- 
ment of the Judges, I. ib. ib. 
— With us, in ordinary caſes, limited to the real 
loſs of the party; but ſometimes violent profits 
allowed, I. ib. 1b. 
—Adviſable in obligations to facts, to add a pe- 
nalty, to be due in place of the ſame, upon non- 
performance. I. 16. 75. 
Where one cannot make good his 3 as 
to delivery or reſtoring of writings, how far is 
he liable. I. 327. 16; 
How far can the acceſſaries to a contract be bound 
when the principals are free. I. 328. 17. -_ 105. 
50. 

The diſtinction of contracts, by the civil law, * 
to nominate and innominate, of no uſe with us. 


I. 329. 20. 

The nominate contracts by the civil law. I. 328. 
| 18. 

The innominate contracts. I. 7b. 19. 


Contracts by words, called Stipulation, not in uſe 
with us. I. 329. 22. 
Contracts by writing not accuſtomed with us, in the 
ſenſe of the civil law; but in another ſenſe moſt 
frequent. I. 15. ib. 
See Writings, 
Contracts by intervention of things, and theſe per- 
fected by ſole conſent. I. 329. 21. — 341. 63. 
4s: 78. 
See Mutuum, commodatum, Dr" ledge, 
Mandate, Sale, Location, Society. 
CoNnTRACTS (of marriage); they have no diſpen= 
ſation from the ſolemnities enjoined by the act 
1681, I. 331. 31. 
— How far proviſions made by minors in their con- 
tract of marriage are effectual, I. 176. 58. 
Proviſion of liferent to a wife, but not proviſion 
to children, good againſt reduction upon the act 
1621. I. 262. 77. 
See Marriage. N 
CoNTRAVENTION (of lawborows) ; by what 
deeds inferred, I. 285. 160, 
—either perſonal, by. injuring the perſon of the 
complainer, or real, by moleſting him in his poſ- 
ſeſſion, I. ib. ib. 
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es, unleſs they were ſettled, I. 282. 156. 


The purſuer needs riot ſpecify and prove damage | 


done by a& of contravention. I. 285. 160. 
Is the party intitled to his damage, beſides the 
pains of lawborows, in this action. I. 287. 178. 


if incurred by more perſons or parties privy to | 


the ſame act of force, all liable ſeverally to the 


penalties, I. 285. 161. 
—Can only be purſued before the court of ſeſſion 
or juſticiary, | I. 286. 172: 


— The lord advocate cannot inſiſt in ſuch action 
without the private party, but may proſecute 
the fact as a crime. 

An husband may take out lawborows againſt his 


wife, f bs th. 175. 


— What is the caſe of a husband's incurring con- 
travention of lawborows to his wife, as to the 
nalties. I. 7b. ib. 
Action of contravention, excluded by the private 
party's _— I. 286. 173 
in ſuch caſe the king has no intereſt, I. #6, ib. 
A general reconciliation will not infer the paſ- 


ſing from the benefit of the lawborows. I. 287. 


I 74+ 

See Latoborotus. 
ConTRIBUTION (ex lege Rhodica de jactu); this 
Rhodian law became, in effect, the law of nati- 
ons, and particularly holds with us, I. 233. 29. 
In what caſes of throwing over board goods in 
a ſtorm does it take place, I. 6. 16. —ib. 30. 
— What things are ſubje& to contribution, I. 
th, ib, 
If the ſhip is loſt, or the ſhip's boat with goods 
in it, is contribution due by thoſe whoſe E 
were recovered by divers, I. ib. 31. 
If enemies, in a lawful war, take part of the 
oods, contribution due, I: 234. 32. 
hut not if pirates do it, unleſs given by way of 
ranſom. I. 16. ib, 
How are the s thrown over or damnified, and 
the goods ſaved; eſtimated in order to contribu- 
tion, | I. 16. 33. 
If precious goods in a cloſe trunk or cheſt, of 
which the maſter was not appriſed, are thrown 
over, they are conſidered only as in the N 
: ; I. ib. ib, 
.--Paſſengers do not contribute for their perſons, 
or apparel upon them, but for other cloaths, 


| jewels and rings, they do. ' 1:88, Uh. 
It is due for damage done the ſhip for common ſafe- 
ty in a ſtorm, I. ib. 35. 


What if two ſhips ſtrike againſt one another; 
or the ejection happens thro' undue loading the 
ſhip, I. 2.35. 15. 

or if a ſhip under fail fall foul of one at anchor. 

| | „ 

How is the contribution ſecured to the ſufferers. 

| I. tb. 37. 

Contribution likewiſe due as average in other caſes 

of common expence during a voyage, I. 1b. 38, 
See Salvage. 


' Purſuant to this law, private perſons intitled to be 


indemnified where their goods are taken from 

them to ſerve the public. I. 529. 1. 

ConTUMACY (in a vaſſal's lying out unentred) ; 

ſometimes not inferred ſo as to ſubject him to 

the full rents, even after decree in the general 

declarator. I. 624. 19. 
See Non- entry. 


I. 287. 176. 


Cox vAL RSC EN E; inferred by the party's outliv- 
ing the deed 60 days, II. 304. 41. 
Dor by his going to church or market unſupport- 


ed, after the deed, II. 76. ib. 
lou far equivalent acts to going to church or 
market ſuſtained, II. tb. ib, 
| — What if the party ſtill continued under the diſ- 
| - eaſe; II. 76. th, 

ConvEeentR (deacon). 

; See Deacon. 
Cox vRENTIONAL OBLIGATIONS ; their ſeveral 
kinds, | I. 326. 12, c. 


See Contracts, Ol ligations. 
Cox vNHN Io (of borows) ; their power and ju- 
riſdiction, I. 50. 22. II. 579. 6, 7. 
— How far may they grant ſets to borows, or rec- 
tify them, J. 579. 7. 
— Their rights and privileges are ſaved by the u- 
nion. | I. 50. 22. 
See Borows, 
ConveNTlION (of eftates of parliament). IT. 
349. 7. 
CoNVENTION, or agreement: I. 323. 1. 

See Contract, Pattions. 

Cox vEN Ts; the ſame to abbots, priors, and o- 
ther ſuperiors of religious houſes, that chapters 


are to biſhops. II. 3. 6. 

Cox VE VYANcR (of rights); the ſeveral ways of the 

ſame. | II. 189. 1. 
See Diſpoſitions. 


Cop1Es(in executions of ſummonſes); muſt be ſub- 
ſcribed by the executer, and bear the names 
and deſignations of the witneſſes, II. 505. 9. 

Af the executions be diſconform to the copy, the 
ſame credited, and not the copy. II. 16. 7. 
| See Executions. 7 

CORPORATIONS ; may be conſidered as public 
perſons, and are bodies politic. I. 49. 18; 

Each royal-borow a corporation, with many 
lefler within it, and the whole of them are a 
great corporation. ; I. 10 

The eſtabliſhed church a great corporation, J. 

1. 25. 

— What is the ſtate of thoſe that take the bak 
of the act of toleration. I. ib. 26. 

The nature and power of corporations. I. ib, 27. 

See Morttfications, ; 

CORPOREAL ; things corporeal and incorporeal, 


= I. 87. 20, 
Actions, exceptions, and other rights, things in- 
corporeal, I. 76. ib, 


CoRROBORATION (bonds of); a good title of acti- 
on without the bond corroborated. I.488. 12.17 f, 
Relief proportionably due to a cautioner in the 
principal bond, from the cautioner in a bond of 
corroboration, and on the contrary. I. 463. 47. 
Corroboratorsof another's bond accede as co-prin- 
cipals, and have not the benefit of the act 1695 
as cautioners. I. 465. 48. in /. 
dee Cautioners. 

CORRUPTION (of blood); it took place even with 
us of old, on an attainder of treaſon, II. 263. 


53+ 
— its effects; and how removed. II. 262. 40.— 


3 275. 85. 
The lineal blood is only corrupted, and not the ' 
collateral, II. 289. 22. 


— Not inferred upon an attainder for any other ca- 
| pital 
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pital ctime with us than treaſon, II. 290. 22. 
| See Attainder. 
Co-TuToRs, co-curators. I 171. 34. 
See Tutors, Curators: 
Cosrs (of ſuit). 
| e E xpences, 
Council (privy) of Scotland ; continued by the 
articles of union 'till the parliament of Great- 
Britain ſhould alter it, and accordingly diſcon- 


tinued by a Britiſh ſtatute. II. 453. 19. 
Couxcil (of royal-borows ); their juriſdiction. 
II. 577. 1. 

See Borows. 


| CovunsEL (advice); one not liable for his counſel 
honeſtly given, III. 75. R. 25 
ne that recommends another as a fit perſon to 
whom money may be lent, how far anſwerable 


for his ſolvency, III. tb. 91. 
Examples where the party is liable for his frau- 
dulent counſels. | III. tb. 92. 


Lawiers and phyſicians, how liable upon the ad- 
vices or conſultations they give. III. 76. 93. 
Tradeſmen are liable for the damage r Y. 
thro? their unskilfulneſs. III. 7b. ib. 
— As likewiſe ſurgeons are anſwerable for their o- 
perations unskilfully performed. III. 76. 16, 
How far a counſellor in crimes ſubjected to the 
guilt and puniſhment. III. tb. 94. 
CouxrERBAND (goods); what. I. 525. 14. in f. 
— How far the carrying paſſengers to the enemy's 


country prohibited. I. ib. ib. 
The king's ſubjects carrying counterband goods 
to the enemy, high treaſon. I. 1b. 15. 


Allies or neuters aſſiſting the enemy in traffick, 
incur a forfeiture of the ſhip and cargo. I. ib. 16. 
The preſumptive grounds of the enemy's inte- 
reſt in the ſame. | "L017: 
What if part only of the ſhip or loading belongs 
to the enemy. I. 16. 16. 
The preſumptive grounds of counterband-goods 
deing intended for the enemy's port. I. 526. 18. 
The caſe of the goods of ſubjects re-taken from 
the enemy. I. ib. 19. 
See Privateers, Prize. 
CounT-Books (of merchants) ; how far proba- 
tive for or againſt the merchant, II. 633. 6. 
— Merchants accounts preſcribe in- three years 
_ after the laſt article. II. 15. ib. 
Subſcribed accompts preſcribe in 20 years, II. 
171. 32. 
— The verity of the ſubſcription may ſtill be 4 
2 the defender's oath; how this under- 
2 | II. 172. 36. 
See Preſcription. | 
CouRTEsy (of Scotland). I. 663. 19. 
See Liferent, Marriage. 
Cours and juriſdiction. II. 468. 1, Cc. 
A court, whence ſo called. IL 478. 34. 
— The members of court, who. II. 479. ib. 
— The hour of cauſe for holding courts. II. ib, ib. 
Courts ſerved by one or more perſons as judges. 
II. 76. ib. 
The grounds for declining of courts or judges. 
| 1 | H. 480. 37. 
Head-courts of the freeholders ; the ſheriff, of 
old, bound to hold them thrice in the year, in 
Which all cauſes were triable. II. 553. 7. 
-— T hereafter one head-court only uſed, viz. a- 


bout the term of Michaelmas, II. ib. 8. 
Who bound of old, and at preſent, to attend 
upon it, II. i. ib. 
— The proper buſineſs of the freeholders at the 
head-court. II. 10. g. 
See Juri ſdiction, Judges. 
CourTs (martial). I. 71. 91. 
See Soldiers. 
CREDIT (letters of). I. 367. 32. 


See Bulls of Exchange. 
CREDITORS; Who intitled as ſuch to reduce on 
the act 1621. I. 263. 80. 
How the diligence of creditors of a deceaſed are 


preferable to thoſe of his repreſentatives in his 


heritable or moveable eſtate, II. 343. 67. 
393. 60. III. 35. 8. 


— Their diligence within ſix months of the debt- 


or's death brought in par: paſſu on his execu- 
tory. | II. 398. 81. 

How far a creditor may ſeize his debtor eſcaping 

out of the country. I. 268. 101. 
See Bankrupt, Obligations. 

CREED ; that vulgarly called the Apoſtolical, not 
being truly formed by the Apoſtles, no infallible 
rule of faith. | II. 591. 15. i /. 

The canon law, as to articles of faith, every where 
binding in popiſh countries, I. 12. 394 

— Not fo as to other matters. I. 13. 40. 

CRIMES ; how far one preſent bound to prevent 
a crime. ILL. 76. R. 26. 

Is one who only knows of, or is preſent at the 
commiſſion of a crime, but cannot hinder it, 
cenſureable. III. 16. 95. 

In damages by the delinquencies of ſervants with 
us, this rule may take place, III. 77. 96. 

— but the maſter ſometimes fimply liable. III, 16. 


| ib. 
The husband not liable for the treſpaſſes of his 


wife. III. ib. 97. 


The rule, above reſerred to, concerns only private 


crimes. 9 III. 2b. 98. 
The caſe of one's knowledge of an intended pub- 


lic crime. III. tb. ib. 
A byſtander is not bound to interpoſe to prevent 
or reſtrain crimes. III. 26. 99. 
Crimes conſidered as at the time of committing 
them. | IH. 100. R. 45. 
An inſtance of this rule in the caſe of ſpuilie or 
theft, III. 16. 166. 


and in the caſe of a houſe much damaged, and 


thereafter burned, where the offender's caſe is 
not made eaſier. HI. 101. 167. 


| How far this rule concerns public crimes. III. 76, 


| 168. 

This rule illuſtrated from the law of England. III. 

| ib. 169. 

See Counſe', Delinguencies, Indiftment, Pu- 
niſhment. 

CRo, a ſatisfaction to the friends of the perſon 

killed, called likewiſe Weregild. I. 246. 15. 


See Weregild. | | 
CRVvxs and zairs; how ſalmond-fiſhing by them 
acquired, I. 574. 111. 
Regulations of them. I. ib. ib. 
CULPA, or fault. I. 469. 59. 
See Diligence. 


CUNNINGARS, or warrens for conies. I. 593. 167. 
CURATQRY ; by the modern cuſtom, the offices 


of 
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of tutory and curatory, for moſt part not diſtin- 
guiſhed ; it is otherwiſe with us. I. 1 74: 49. 
Curators either ad lites, or ad negotia. ib. ib, 
The difference between curators and tutors, I. ib. 
ib.—ib. 48. 

What incumbent on curators before their en- 
try, | I. 1b. 49. 
— Ihe office and power of a curator ad lites, I. 
| 175. 50. 

— The curator ad negotia, authoriſes likewiſe the 
minor in ſuits. I. ib. ib. 
The caſe of a decree in abſence againſt a minor 
that has no tutors or curators. I. 15. 51. 
How a minor is ſummoned, whether he has or has 
not tutors or curators, I. ib. ih. 

— Curator cannot authoriſe the minor in rem ſu- 
am. I. 176. 57. 


In extrajudicial contracts, minors wy ws, cura- 


tors, in the ſame condition as if they had them. 

I. 175. 52. 

Adviſeable to adhibit a decree of the court of ſeſ- 
ſion to the alienations of minors lands. I. ib. 53. 
A minor cannot alter the ſettlement of his land- 
eſtate, even with conſent of curators. I, 176. 55. 


Curators muſt make up inventaries of the minor's 


E 


effects, from which the father cannot exempt 
them. I. 7b. 16, 
What if the minor, without the curator's conſent, 
intermeddle in the management. I. 1b. ib. 
Curators may be exauctorated by the lords of ſeſ- 
ſion, if the minor meddle in his affairs without 
their conſent. I. ib. ib. 
What requiſite in order to a curator's action a- 
gainſt the minor during the office. I. 177. 60. 
Curatory expires by the party's attaining 21 years 
of age, I. 26. 61. 
Zit expires likewiſe by the marriage of a minor 
woman, 
What if the husband is likewiſe minor. I. 1. 1b. 
How does curatory expire on the part of the cura- 


8 I. ib, ib. 
A woman falls from the office by her marriage, 
I. 178. 64. 


— What if curators be choſen before the pupilla- 
rity is expired, I. ib. 65. 
The direct and contrary actions of curatory. I. 
| ib, 66. 
Can a minor decline the curators named by his fa- 
ther, and chuſe others. I. ib, 67. 
Curators not bound to leave the intereſt of the mi- 
nor's bonds ſtocked out, I. ib. 68. 


grant deeds to his former curator, beſore clear- 
ing accounts, 
— The curator continuing in the management, 


after the expiration of the office, how far liable. 


I. 178. 69.—183. 86. 

A curator bonorum, by the act of ſederunt, I. 179. 
. 

—how ſuch authority is created, I. 7b, ib. 
— The act extends to pupils, perſons out of the 
kingdom, or others incapable to manage, I. 

- ib, 72. 

— How is ſuch curator or factor exonered, I. ib. 
| 73. 

If a curator, ſine quo non, die, or a quorum fail, the 
deeds of the minor, with conſent of the reſt, 
valid. I. 178. 69. 
Vor, III. 


I. i. ib. 


I. ib. 70. 


— What if the party, ſoon after his majority, | 


Sce Tutors, Minors, 
CusTopy (the contract of). 
See Depoſitum. Jon 
CusTopy (of a pupil) ; it ought not to be com- 
mitted to the tutor, if he is next in ſucceſſion 
to the pupil, I. 169. 28. 
of idiots or madmen ; thoſe to whom they are 
committed liable for the damages by — — 
happening thro' their default. I. 158. 5. 
Cusrom. Antient cuſtom equal to expreſs law, 
and may be termed our common law. I. 24. 59. 
Cuſtom (of borows) ; that of making reſignation 
by the ſymbol of earth and ſtone oe as ab- 
ſurd. I. 550. 41. 
Cuſtom (of mills) ; ſeizing and forfeiting grain in 
carrying to another mill, unwarrantable, not- 
withſtanding ſuch cuſtom. I. 689. 56. 
See Thirlage. . 
CusToM (law); aſcertained by the deciſion of the 
lords of ſeſſion, I. 28. 74. 
See Law. 
CuTTING (of woods); Hun cedua, may be cut 
by a liferenter by reſervation, or by conjunct- fee. 
I. 658. 6. in n. 


I. 373. 1, &c. 


See Liferents, 


Aua to one's goods, I. 252. 40. 
Ho far one may uſe his property, tho” 


to the damage of another, I. tb. 1b. 
The rule in damage ex /ege acquilia, I. ib. 41. 


Damage to a houſe, happening thro' fire ; who li- 
able to repair it, I. ib. 42. 
— This varied by the ſtatute 6 Anne. I. 253. ib. 
When a houſe is blown up, or pulled down to 
prevent the burning of neighbouring houſes, 
how far the heritors liable in damages. I. ib. 43. 
Damage, how repaired. In ſome caſes capitally 
puniſhed, I. 16. ib, 
— done to planting, how redreſſed by the pariſh, 
/ I. 254. 46. 

—by a riotous aſſembly, how far reparable by the 
pariſh in which it happens. I. 10. ib. 
A ſtatutory penalty impoſed, without mentioning 
to whom, belongs to the king, but is no bar to 
the party's claim of damage. I. 1b. 45. 
In caſe of damage by ſlaves, ſervants or children; 
how far the father or maſter liable, I. 7b. 47. 
When damage or pauperies is done by beaſts; how 
far the owners liable, I. 255. 48. 
What if beaſts of different owners fight, and the 
one kills the other, I. ib. 16. 

— When cattle deſtroy one's corn or graſs, what 
remedy is competent by the civil law or ours. 

I. 16. 49. 

All perſons concurring in the act liable to repair 
the damage; but payment by one liberates the 
reſt. | I. 254. 46. 
Damage and intereſt; locum facti impreſtabilis ſu- 
bit damnum et intereſſe, how underitood, I. 326. 

I 3. 

— The rule as to damage and intereſt by the civil 
law, in caſes certain, is the double value; and 
in uncertain, it is at the arbitrement of the 
judges, ; I. 473. 74. 
— With us, the ſame reſtricted in ordinary caſes to 
the real loſs of the party ; but ſometimes violent 
rofits allowed, I. ib. ib, 

IIn obligations to facts; adviſeable to add a pe- 
I =. l/ 


34 
nalty to be due upon non - performance, I. 


473.75. 
In adjudications, the accumulations, in place 
of damage and intereſt, I. 16. ib. 


= Theſe not due where payment is ſued, other- 
wiſe than out of the lands. I. ib. ib. 
What if one becomes bound for the fact of another, 
with, or without a penalty. I. 474+ 77. 

. See Penalty, Contracts. i 
Dar; how far a ſubſtantial requiſite in writings; 
8 II. 634. 8. in m. 
A falſe date; when does it vitiate the 2 0 
; 10. 16. 
Holograph deeds prove not their dates, I. 333. 


33. 
Writings blank in the date, not as to the year, 
but as to the month, or day of the month, how 
regulated. II. 175. 48. 
Day ; days of citation, firſt and ſecond diets, ne- 
. ceſlary. | II. 504. 3, &c. 
Obligations to a day uncertain, holden as condi- 
tional, 1. 96. 19. 
—In obligations to a day certain, dies interpellit 
pro homine. I. 471. 68. 
If no day is added for the performance it is preſent- 
ly due, I. ib. ib. III. 54. R. 7. 
In ſuch caſe, and conditional obligations after 
the condition exiſts, the debtor muſt be put in 
mora by interpellation. I. ib. ib. 
What if the debtor offer payment before as _ 
| | 438. 5. 
In what caſes, dies 0 licet non venit. III. 54. 32. 
Days (of grace); in bills of exchange. I. 360. 9. 
See Bills of Exchange, 
Days 8 law); in charges upon decrees. III. I. 2, 3. 
In caſes where year and day is required to vali- 
date any act, or for carrying on diligences, or 
to other effects, the day is added to the year, 
that it may be certain the year is expired. I. 137. 
119. 
Addictis in diem (a condition in ſale). I. 417. 33. 
See Sale. 
Dracoxs; their inſtitution and power, I. 49. 20. 
— The deacon-conveener ; his court, II. 578. 5. 
— Deaconries; they cannot now be erected with- 
out a ſtatute. II. 581. 11. 
Deap's PART; how regulated, II. 379. 11. 
A legacy of an heritable bond aftects it. II. 389. 


49- 
— Gratuitous bonds on death-bed affect dead's part 
preferable to legacies, II. 390. 50. 
Does not tranſmit without confirmation, or poſ- 
ſeſſion, by the executors or neareſt of kin, of the 
ſpecies, or ipſa corpora of the goods, or their 
tranſacting the debts due to the deceaſed. II. 
407. 119, 120. 

See Executors. 
DxaF and dumb (perſons) ; tutors to them. I. 


166, 11. 
See Tutors. 
Dean — the chapel- royal). II. 37. 101. 
e Chaplainries. 
DEAN (of faculty). II. 486. 8. 
See Advocates. 
DEAN (of Guild). II. 581. 1. 
Guild. 


Dx ATH-BED (the lawof); when is one deemed on 


death-bed in law, as to granting deeds affect- 
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ing heritage. II. 30. 32. 
The cafe of one under ſentence of death convey- 
ing his heritage, II. 302. 33. 
The privilege of reducing deeds on death-bed com- 
tent to all heirs, II. ib. 34. 
Even to ſuch as become heirs after the firt 
heir's ſucceſſion, II. 26. 16. 
competent as to heirſhip-moveable. 303. 
ib. in V. 
What deeds reducible on death-bed, II. 10. £ 
No free or gratuitous deed on death-bed good 
againſt the heir, II. 7b. 36. 
—Ifthe deed was for onerous cauſes, it is general- 
ly ſuſtained ; but bonds of proviſion to children 
are not deemed ſuch, | II. 7b. 1b. 
— How far can one, upon death- bed, change the 
nature of his eſtate from heritable to moveable, 
II. ib. 37. 
— What if the term is circumduced againſt = 
upon death-bed, for not depoling. II. 7b. 38. 
When is one ſaid to be on death-bed, or in liege 
pouſtie, I. „ 
— The recital of an onerous cauſe in death- bed 
deeds, not credited, II. 304. 39. 
— The caſe of holograph bonds, or bills, as to 
death-bed, IL 10. 1b. 
Debts heretable, due to the deceaſed, made move- 
able, or paid on death - bed, prejudices not the 
heir; the executor is bound to make them 
forthcoming to him. II. 16. 40. 
The objection of death - bed is excluded by Conva- 
leſcence; how is this, in a legal ſenſe, under- 
ſtood. II. 45. 41 
See Convaleſcence. 
How does the heir's conſent or renouncing the 
privilege, exclude this reduction, II. 7b. 42. 
A previous conſent of the heir to ſuch deed not 
available, | II. 305. 43. 
—Nor will an acceptance of part of the eſtate bar 
him as to the reſidue. II. 7b. 1b. 
Are the creditors of the decaſed, or of the heir, 
intitled to reduce on death- bed, II. 76. 44. 
---If the immediate heir ratify the deed, the re- 
moter ſucceeding is excluded, II. 1b. 45. 
—ls the king, as ultimus heres, intitled to this 
action. | | II. ib. 46. a 
What is incumbent on the heir's creditors, to in- 
title them to this reduction. II. 306. 47. 
One may, on death- bed, exerciſe a faculty to al- 
ter, contained in a diſpoſition of his heritage to 
a ſtranger; but not in one to his apparent heir, 
unleſs he has accepted it. II. 15. 48. 
How far on the heir's reducing a ſecond diſpoſition 
on death-bed, in his favour, with divers bur- 
thens, will the former ſubſiſt. II. ib. 49. 
What if one acquire an eſtate in name of his pre- 
ſumptive heir, with a faculty to himſelf to alter, 
and alters it on death- bed, II. tb. 50. 
—if the faculty to alter does not mention death- 
bed, can it be exerted qn death-bed. II. 307. 51. 
This reduction competent againſt ſingular ſucceſ- 
ſors in the ſubject. II. 16. 52. 
The effect of a reduction upon death- bed, II. 
| ib. 52. 
— One cannot prejudice his wife or children, as 
to their legal ſhares on death-bed, II. 303. 35. 
—Nor the heir as to his relief of moveable debts, 
or moveable heirſhip. II. 5 uh 
The 
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The law of death-bed a —_— remedy againſt | 
I 


impoſition. 412. 17. in . 
DeBiTA FUND1 ; divers kinds of them. I. 652. 


18, Se. 
See Real Debts. 
DeBToR ; he is not preſumed to gift to his credi- 
tor, I. 231. 20, 
When has a debtor, in ſeveral ſums, the power 
of 14 — payment. I. 487. 10, Cc. 
See Bankrupt. 
Dtxce1r. I. 258. 62. 
The import of the maxim, deceptis non decipientibus 
jura ſubveniunt. | I. 181. 80. 
See Dolus malus. 
Decimz (incluſ#) ; the effect of a diſpoſition 
cum decimis incluſis, II. 49. 128. 
Are the words, nunguam antea ſeparate, neceſla- 
= ſuch rights, I. 74. 206. in m. 
— The tenth part of the feu- duty, in ſuch rights, 
is not liable to the miniſter's ſtipend, more than 
the other nine, II. 49. 129. 
Such rights to be conſidered as purely lay- fees, 


without diſtinction of the tithes from the ſtock. 


II. 3b. 16, 

Dexc15s10Ns ; a courſe of deciſions of the court of 

ſeſſion, how to be conſidered as law, I. 28. 74. 

— The danger of inaccuracy in reporting deciſi- 

ons. III. 35. 3. 

DrclAxATroks. Special declarators of eſcheat, 

Sc. tho' ſo termed, are truly petitory actions. 

II. 612. 21. 

Forfeiture, when paſt in parliament, needs no de- 

clarator. II. 555. 24.—262. 51. 
See Attainder. 

The ſeveral kinds of declaratory actions. II. 612. 


21. 

How far holds it in ſuch action, that hi novi ju- 

ris tribuit. II. 613. 16. 

Declarator (of notour bankrupt). II, ib. 22: 
dee Bunkrupt, 

Declarator (of property); not much uſed.11.614-24- 

Declarator (of redemption). II. tb. 25. 


The defences againſt this action, IT. ib. 26, 
—Can the defender plead any other right in bar of 


it. II. ib, ib, 
See Redemption. 9 
Declarator (of expiry); of the reverſion. II. ib. 27. 
See Reverſion. | 
Declarator (of truſt), II. #6. 28, 
How far competent againſt fingular ſucceſſors 
in a truſt of lands, IL. 7b. ib. 
-—The truſtee may retain the right till he is re- 
funded his disburfements. II. 16. ib. 
See Truf}t. h 


Declarators (at the ſuperior's inſtance), II.61 5:29. 
— How far that of non- entry competent before 


the ſuperior's court. II. 16. ib. 
See the reſpectiue Caſualities of Superiority. 
Declarators (of recognition). II. 16. 30. 


See Recognition. 


: Declarator(in bar of an action); that if the purſuer 


infiſt not in his action, he ſhall never thereafter 


be heard, IL 2b. 31. 

Reduction and improbation a more ſovereign 

remedy. II. 76. 16. 
Sec inſiſting. 


Actions of multiple-poinding,declaratory. II. ib. 32. 
Declarator of nullity of writings, when neceſſary. 


II. 616. 33. 


Declarators (of ſervitude), and (of immunity), II. 
1b. 34. 

A poſſeſſory judgment takes place in reſpect to 
ſervitudes, and then ſuch declarator neceſſary. 
II. ib. 15. 
| See Servitudes; | | 
Declarator (of irritancy); upon tailies neceſſary. II. 
See Tailies. ib. 35. 
DEcLINATORs (of judges). II. 480. 37. 
See Judges. 
DecRexs (or ſentences) ; warrants of decrees only 
interlocutors till extracted, II. 675. 1. 
—either condemnator or abſolvitor, or 1 . 
6. 3. 

— Before the court of ſeſſion, either by an . 
72 or the whole lords, II. 16. 4. 
thoſe both of equal force after extract, II. 26. ib. 
—may be qualified. II. tb. ib. 
Coſts of ſuit ought regularly to be determined in 
the decree; but ſometimes reſerved. II. ib. ib. 
How far a ſentence may extend, to what occurs 
after commencement of the ſuit. II. 16. 1b. 
A decree in abſence, II. 677. 6. 
It is ſuch, tho* upon a probation led by the pur- 
ſuer, improperly called Litiſconteſtation reo ab- 
ſente, | II, 2b. ib. 
—when it proceeds on holding, the defender, as 
confeſt in a civil caſe, tis null, unleſs he was 


perſonally cited, II. 600. 10. 
—in a criminal cauſe, a decree in abſence upon the 
libel, ſimply void, | II. 556. 16. 


In ſuch caſe the defender can only be fined for 
the contempt, and warrant granted to apprehend 
him, II. 557. ib. 

A party may be reponed to his oath againſt a 
decree, holding him as confeſt; but otherwiſe, 
tho” in abſence, tis equally good againſt his 
heir, as if he had depoſed, II. 600. 10. 

—Decrees in abſence, in other caſes, eaſily ſuſ- 
pended or reduced, on refunding the expences. 

| III. II. 15. 

A decree of regiſtration, neither properly a decree 

in abſence, nor in foro, but of a ſpecial nature. 


II, 677. 7. 
The procedure, in order to ſummary decrees of 
regiſtration. II. 75. 8. 
To what effect may writings be regiſtred, after the 
death of the granter or receiver. II. 7b. 9. 
Decrees of regiſtration can only be in courts com- 
petent, II. ib, 10. 
— how far regarded as decrees, II, 678. 10. 
Decrees in foro; either upon extracted — 4 or 
without them. II. ib. 11. 


In acts previous to decrees, either the relevancy is 
determined, or. they are before anſwer to the 
relevancy. II. tb. 16.—b. 12, 

If the circumduction of the term proceeds on an 
act before anſwer, docs it make way for a de- 
cree, s II. tb. 12. 

—may not a defender, in ſuch caſe, upon refund- 
ing the expence, obtain the relevancy to be de- 
termined by the lords in preſence, _ II. 7b. 13. 

—ſuch circumduction againſt the purſuer always 


= -_ — 
attended with a decree abſolvitor to the defen- 


der. II. 679. tb, 
A decree abſolvitor is in foro againſt the purſuer, 
tho' the defender had not compeared. II. 626. 


9.—679. 13. in f, 
Ouly 
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Only decrees in foro before ſuperior courts, ope- 
rate a res judicata, in a proper ſenſe, II. 679. 


| 14. 
— How became ſentences res judicatæ among the 
Romans, II. 16. ib. 


When is a decree againſt ſeveral perſons deem- 
ed againſt them as conjunctly and — IT. 
ib. 15. 

— The effect of a decree in foro, II. ib. 16. 
In what caſes may a decree in foro be ſufpend- 
ed, II. tb, 1b. 
—A minor may be reponed againſt competent and 
omitted in a decree in foro; but not againſt pro- 


poned and repelled, II. 10. 1b. 
Competent and omitted not good againſt fo- 
reigners, II. 680. 17. 


— When is a decree of ranking of creditors deem- 
ed in foro, as to any particular creditor, 11. 95 
ib. 

— What if a decree in foro proceed upon falſe do- 
cuments; or thro* not production of the proper 
ones, unknown to the party, II. 16. 18. 
—Decrees abſolvitor res judicate againſt purfuers, 
only as to the grounds of action libelled, II. 76. 
19. 

— But condemnator i» foro, always deemed res ju- 
dicate againſt defenders, II. 2b. 1b. 
— How far decrees of ſuſpenſion in foro, res judi- 
cate, II. tb. ib. 
In what ſenſe may decrees before inferior judges 
be deemed res judicatæ, II. ib. 20. III. 107. 
190. 

— Compenſation not admitted thereafter, unleſs 
the decree be turned to a libel. II. 681. 10. 


The form of decrees. II. ib. 21. 
The ſtile of the extract imports, that judgment 
muſt proceed with deliberation. II. 7b. 1b. 
Judgments and ſentences in criminal matters 
touched upon. II. 16. 22. 
See res judicata, Interlocutors, Judgments. 
Decrees-arbitral. I. 457. 20. 


See Submiſſion, Arbitrations. 
Dos; the caſe of deeds void at the beginning. 


III. 57. R. 11. 
This rule exemplified, III. 16. 40. 


—it is parallel to the Catonian rule in legacies, 

III. 16. 1b. 

— but extends to contracts and actions likewiſe, 

: III. 26. 15. 

Sit takes no place where the deed is voidable on- 

, III. 2b. 41. 

—or where the law ordains it to become good by 
courſe of time, 


or a new right ſuperveens. III. 15. 1). 
The ſubſiſtence of deeds validly conſtituted, III. 
58. R. 12. 


— Divers examples to illuſtrate this rule. III. :6. 42. 
Deeds ſometimes become lapſed by emergency, 
III. 16. R. 13. 


This rule exemplified in the caſe of ſervitudes 


and legacies, III. 76. 43. 
Reconciled to the former rule, from which it 
ſeemed to vary, III. 76. 1b. 


—Exemplified likewiſe in the caſe of recognition, 


III. 59. 44. 
And both this rule and the preceeding one il- 


luſtrated in a father's ſucceſſion to his III. 
: 16. 45. 


The rules for interpretation of deeds or writings, 
III. 61. R. 15. 

Deeds are to be interpreted, firſt, by the inten- 
tion of parties, or intendment of the act, III. 
ib. 50. 

— This rule holds in decrees and ſtatutes, THY 
51. 

— Secondly, the cuſtom of the place where the 
deed is executed is to be regarded, III. 62. 52. 

— Thirdly, that which burthens the party leaſt is 


to be taken, III. 46. 53. 
—An example of theſe rules of interpretation. III. 
ib. 54. 

Doubtful clauſes interpreted againſt the a ; 
inſtances of it. III. zb. 55. 
The caſe of ſtipulations, which ſeems to vary on 
this head. | III. 16. 16, 
The deed conſtrued favourably for the maker, 
where another is not a party. III. 63. 56. 


In doubtful events, whereby a deed is to ſubſiſt or 
fall, that which ſupports the deed is preſumed to 
have happened, III. 82. R. 29. 

—As in the queſtion of a donation between man 
and wife, who periſh together by ſhipwreck, or 
otherwiſe, the donor to have died firſt, III. 17. 

114. 

Or in a legacy to a woman, if ſhe brings forth 
a male- child at her firſt child- birth, and ſhe is 
delivered of both a male and female, the male 
to be born firſt. III. 76. “. 

Superfluous clauſes in a deed do not prejudice the 
party, in whoſe favours they are adjected. III. 

91. R. 38. 

See Mritings, Rights. 

DER; the privilege of having, or hunting them 

inter regalia. I. 573. 110. 
See Regalia. 

DEFENCES; a defender generally may uſe various 
defences, but ſometimes barred, III. 71. R. 23. 

— The proponing defences does not import an ac- 
knowledgment of the libel, III. /. 81. 

may be proponed after denying the purſuer's li- 
bel, unleſs the law, in ſome ſpecial caſes, bars 
them. III. 26. 15. 

One bound expreſsly to confeſs or deny the facts 
alledged by the other party, in the libel or de- 
fence, before a proof undertaken. III. 76. 82. 

Inſtances from the civil law, where defenders, up- 
on their falſely denying the purſuer's libel or de- 
claration, were excluded from their other de- 


ſen ce, III. tb. 83. 
— How far thefe penalties take place with us. III. 
72. 84. 


The penalty with us upon defenders in a count and 
reckoning, their charging themſelves ſhort. III. 
ib. ib, 


| Defenders held in a more favourable caſe than the 


purſuers, | | III. 85. R. 33. 
— This holds not in dilators, or the preparatories 
of the ation; in theſe the purſuer's more fa- 


vourable, | III. 86. 124. 
—Defender's more favourable in a doubtful proof 
or ſentence, III. 76. 15. 


—and in the perpetuity of exceptions. III. 2“. 1. 
dee Exceptions, Pleas. | 
Self-defence lawful, and a duty, and even the de- 

fence of one's goods. I. 63. 67. 
But only allowable, when no opportunity to apply 


to 


MAT TE 
to the magiſtrate, or the danger does not admit 
it. III. 104. 180. 

Private perſons are not to do juſtice to themſelves 
in ordinary caſes. III. 1“. R. 49. 

This an invaſion upon the rights of government. 

III. 75. 178. 


he reaſon of the rule illuſtrated. III. 75. 180. 
Exceptions from this rule, where one may do 


juſtice to himſelf. III. /. 10. 
The rule and the exceptidns exemplified. III. 105. 
See Injury. 181. 


DeForcemenrT; it and breach of arreſtment ſub- 
ject to the ſame penalties, I. 290: 190. 
— Deforcer liable to the creditor in payment of 
the debt, I. 16. ib. 
— How far will the party's having inſiſted crimi- 
nally, bar him from his civil action. I. 26. 191. 
Arreſtment in the debtor's own hand being bro- 
ken, how far does it infer breach of arreſtment, 
| I. 10. 192. 
—Tenants continuing to pay to their old maſter, 
after arreſtment, how far guilty of breach of ar- 
reſtment. I. 26. 193. 
In what caſes is it lawful to reſiſt the officer or 
meſſenger in execution of their office, I. 291. 
194. 
It is lawful to reſiſt a meſſenger . 
powers, I. 16. 10. 
— One may keep his door ſhut againſt a meſſenger 
offering to poind, unleſs he have letters to make 
open doors, I, ib. ib. 
But in a caption the meſſenger may break up 
the doors. | I. 7b. ib. 
Whether a meſſenger in executing a caption ought 
to ſhow his blazon. 
Is the execution of deforcement held equal, as if 
the letters had been duly executed. I. 290. 190. 
in F. 
DELay; when incurred in pure obligations, in 


| theſe to a day, and in conditional ones, I. 471. 


In obligations to facts, ſufficient time muſt be 
allowed before delay can be incurred. I. 16. 69. 
Creditor non debet adire cum ſacco; how under- 
ſtood. I. 1b. ib. 
In what caſes is delay incurred without interpella- 
tion. |; I; 472. ib. inf. 
In ſome caſes execution may proceed before delay 
incurred, I. 15. 70, 
— Can perſonal execution proceed before delay, or 
the term of payment, I. ib. 71. 
May the creditor, at his own hand, ſeize his debt- 
or, finding him in actual flight. . 
The effect of delay on the part of the debtor, I. 76. 


72. 

Sand on the part of the creditor. 1. ib. 73; 
See Penalty, Performance. 

DELEGATION ; the effect of it. I. 496. 38. 


The perſon delegated cannot object any defences 
to the new creditor, that he had againſt the o- 
riginal creditor; I. 16. 1b. 

See Novation. 

DELIBERATION (year of); annus deliberandi 
competent to an apparent heir, II. 324. 7. 

He may expedite inventaries within the year, in 
order to a ſervice upon inventary. III. 70. 79. 

Exhibition ad deliberandum. II. 324. 7. 

See apparent Heirs: 
Vor. III. 
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DELINQUENCIES (or crimes) ; in what reſpect 
conſidered here. I. 242. I. 
The obligations ariſing from crimes, to repair the 
damage to the party injured, and to undergo 
puniſhment. I, 76. 16. 
The diviſion of crimes and delinquencies by the 
civil law. I. ib. 2, 
By our law all are holden as public ctimes, in a 
ſenſe different from that in the civil law. I. 
243. 3. 

The difference in delinquencies between — 
ment and reparation, Where more perſons are 


uilty, I. 16. 4. 
No more regularly due to the party, but repa- 
ration of his damage. I. 16. ib. 


In the puniſhment of crimes, conſideration to be 
had of the non-age, or imprudence of the of- 
fender, III. 97. R. 42. 

—A pupil, how far capable of fraud in crimes, 

III. tb, 156, 

Minors, in tranſgreſſing poſitive laws, ſometimes 
excuſable, III. /. 157. 

— but not in reſpect to violating the laws of na- 
ture, III. 7b. 7b, 

The rule, referred to, adapted to the law of Scot- 
land and England in capital crimes, III. 7b. 158. 

and in-miſdemeanours and offences not capital. 


III. 16. 159. 
Sce Rule 3. iy 

Where a crime is committed by many complices, 
cach liable to puniſhment, as if he had been 
ſolely guilty; but the damage being repaired by 
one liberates the reſt, I. 243. 4. 
Crimes, even in the ſtate of nature, ſubjected the 
offenders to reparation and puniſhment, I. 16. 5. 
— How reparation and puniſhment were to be ex- 
acted in that ſtate, I. 10. ib, 

— After erection of civil government, the magi- 
ſtrate has the only power of exacting puniſh- 
ment, and awarding reparation. I. ib. 6. 
How far the oftender anſwerable for conſequenti- 


al damage. I. 244. 7. 
Acceſſaries to delinquencies, I. ib. 8. 
are by- ſtanders underſtood ſuch, I. tb. 1b, 


-— what if they are officers of the peace. I, 245, 1b. 
The caſe of maſters, as to crimes committed by 
their ſervants. I. 16. ib, 
If divers perſons accompany one another, in order 
to the commiſſion of a crime, all are guilty. I. 

| ih. ib. 

Re ſetters cannot regularly be ſued till the principal 
is convicted. I. tb. 10. 
Who capable to commit crimes. I. ib. 11. 
Ihe conſideration of crimes belongs to the law of 
public right, as to puniſhment. I. 246. 12. 
The ſeveral crimes or delinquencies which are here 
conſidered, I. 1b. 13. 
How far does an act of indemnity cut off the pri- 
vate party's damage ariſing from delinquencies, 

I. 301. 234. 

Does the action of damages, at the inſtance of the 
private party, prejudice a proſecution at the ſuit 
of the public, or on the contrary, I. 10. 235. 
In caſe of the offender's death, before ſentence, 
how far the repreſentatives liable in damage, 

I. 206. 236. 

The difference between puniſhment and repara- 
tion, in the caſe of the oftender's death, before 
ſentence, 
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ſentence, or litiſconteſtation. I. 245. 10. 
Of old the ſuperiority forfeited to the vaſlal, and 
the fee to the ſuperiorgby their reſpective crimes, 
IL. 147. 19. 

ſuch crimes called Felony in the books of the 


feus, II. ib. 20. 
the caſe at preſent as to forfeiture of the feude by 
crimes. II. 148. 21. 


By the ſtatute 1 Geo: I. the vaſſal guilty of treaſon 
forfeited the fee to the loyal ſuperior, II. 16. 22. 

— The ſtatute now — in that reſpect. II. ib. ib. 
The ſuperior committing treaſon forfeits his right 
to the vaſſal, II. 76. 16. 
limited to treaſon in favour of the n 4 
th. ib. 
The feudal delinquencies at pteſent, diiclamation 
and purpreſture common to all holdings, and for- 


merlyrecognition peculiar to ward- fees. II. 1. 23. 


See theſe [ſeveral Heads. 
Can the offender's caſe become better or worſe af- 
ter the fact. III. 100. 166, Oc. 
Sce Crimes. 
Quaſi delinquencies, or improper crimes. I. gg. 


27, Cc. 
See Obligations, | 
DE11veERY (of writings), I. 334. 36.— 337. 48. 
— what writings are good without it, I. 16, 16. — 
5 510. 25. 
— Delivery of writings is preſumed. I. 16. th, 
See Tradition, Preſumption. 
DENIAL ; the effect of denying facts put to one 
to confeſs or deny. III. 72. 84. 
See Actious, Defences. 
DENIZATION: I. 62. 63. 
See Subjects. 
DENUNCIATION (to the horn in civil caſes); how 
and when to be made, II. 249. 3. 
of perſons cited in a criminal trial, II. 250: 7. 
in both caſes it inferred civil rebellion formerly, 
II. 15. 16. 
ingle and liferent- eſcheat now juſtly aboliſhed, 
II. 256. 25. 
— Diveſts one of perſona ſtandi in judicio, II. 260, 


41. 
—- Induces intereſt, „ 
— makes way for a caption. II. 16. 16. 
How far was it lawful of old, or is at preſent, to 
2 one under civil rebellion in his perſon or 
eſtate, II. 1b. 42. 
A parallel between our denunciations to the 
horn and the imperial bann. II. ib. 43. 
See Bann. ä 
The caſe of one denounced for a criminal cauſe, 
as to ſecurity of his perſon. II. 261. 44. 
Denunciation of a married woman could have no 
effect as to eſcheat, II. 288. 17. 
— null as to a pupil, II. 15. 15. 
— How far denunciation of a peer, in civil caſes, 
can obtain, II. 7b. ib. 
The effects of a regular denunciation, II. 250. 4. 
If the party live out of the kingdom, how muſt it 


proceed, II. tb. 5. 
—at the market-crofs of Edinburgh, how far good, 
II. 76. 6. 


How does it proceed for criminal cauſes, or for 

debts due to the crown, N. 6, 9; 

In caſes of treaſon, or miſpriſion of treaſon, Out- 

lawry competent. II. 15. 8, Sc. 
ce Outlawry, 


| 


DzoDAND; things occaſioning the death of a per- 
ſon, forfeited to the king, I. 212. 10. 
— Why ſo called. I. ib. ib. in f. 
DErostfrrod (ſentence of); againſt miniſters, 
infers deprivation of the benefice, II. 78. 120+ 
— muſt be intimated to the patron, before the ſix 
months for preſenting; commence, II. 79. 15. 
— Does it diveſt them of the ſacred character or 
holy orders. II. 592: 21. 
DEros trio (oath); of parties or ie. 
See Oaths, Witneſſes. 
DeeosITUM ; properly of moveables. I. 373. 1. 
The direct action competent to the dvds, I 


ib. ib. 
— Sometimes a depoſitum is not to be reſtored to 
the depoſitor, but to the owner. I. ib. ib. III. 109, 


| 196. 
How far the depoſitary is liable for faults, or to be 
relieved of expences, I. 1b. 2. 


What if the depoſitary is more diligent than or- 
dinary people are in their own affairs, and uſes 
leſs care in the depoſitum, I. 16. ib. 

—If the heir ignorantly ſell the depoſitum, only li- 
able ſor What he receives for it, I. 373. ib. in 4 


— The depoſitary cannot make uſe of the depoſi- 
tum, I. 374. 4- 
— The depoſitary is not liable, if the thing 1s 
ſtolen, and may prefer his own goods to the 
depoſitum, when the one or the other muſt pe- 


riſh, | I. tb. ib. 
— Bound to deliver it before the time covenanted, 
if the depoſitor demand it. I. tb, 6. 


DEros trum (of money); when may the depoſi- 
tary make uſe of it. I. 375. 7. 
Depoſitum miſerabile; the peculiarities in it by the 
civil law, I. 7b. 8. 
—After the example of dep2/itum miſerabile, per- 
ſons upon whom goods taken out of ſhips in 
diſtrefs, refuſing to deliver them up to the own 
er on demand, liable to treble the value, I. 1. g. 
—In other caſes the embezzler of ſuch goods li- 
able to all coſts and damages by an oath in li- 


tem. I. tb. 16. 


DeyosrTUM (of writings); how proved, I. 76. 10. 
— Gratuitous deeds depoſited, muſt be delivered 
back to the depoſitor, if he requires it, I. 16. 15. 
in . 

In onerous deeds depoſited, the onerous cauſe 
preſumed not performed, and they muſt be given 


back to the depoſitor, or his heirs, I. 26. 7b, 


In mutual contracts; they are preſumed depoſit- 
ed for the ſecurity of both parties, I. 2b. ib. 
In what caſe will the oath of the exhibiter of 
writings prove the depoſitation of them, and 


the terms of depoſitation. I. 376. 11. 
The caſe of more depoſitors or depoſitaries. I. 74. 
13. 


Conſignation, a ſpecies of depoſite, I. 1b. 12. 

— When is the peril upon the conſigner, I. 75. 76. 

Conſignatary not liable for intereſt, tho' he lend 

out the ſum at intereſt, I. ib. 13. in f. 
See Conſignation. 

Each of more depoſitors of money may inſiſt for 
his proportion; how far liable to communicate 
to the reſt, in caſe of the depoſitary's inſolven- 
ey, | . 

IIf the thing is indiviſible, all muſt concur. I. 78.76, 

Depoſitaries embezzling the thing liable to the de- 


poſitors 
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poſitors by their oath in /item. I. ib. 14. 
Sequeſtration a depoſite. The office of a ſe- 


ueſtree, I. 377- 15,16. 
—Sequeſtration either voluntary or 1 1 
ib. ib. 


Various grounds of ſequeſtration, I. ib. ib. 
——not granted where either party is in peaceable 
poſſeſſion, : I. 10. ib, 

— A judicial e not granted, unleſs the 

thing be regularly in court. I. 16. th, in f. 

Factors on ſequeſtrated eſtates of bankrupts. I. 1 

16. 

A depoſitary has action, and even retention of the 
ſubjects for his expence. I. ib, 17. 

DrRELICTION. Do things derelinquiſhed be- 
long to the finder, or to the king. I. 209. 4. 

DEsERT10N (malicious); effectual for divorce. I. 

139. 127. 

The procedure in order to divorce upon it. I. 16, 1b. 

See Marriage. 

DE51GNATION (of manſes and glebes); how pro- 

ceeded in. II. 46. 120. 
See Manſes. 

De$s16NATION (of writer and witneſſes) ; muſt be 
inſert in writings ſince the act 168 1; but in pri- 
or writings, a condeſcendence ſuflicient. I. 330. 

24. 
See Deeds, Mritings. 

Dies ; the import of dies cedit, 

and of dies venit. 

DIiLAPIDATION. 

See Benefices. 

DiLaToRs; muſt be inſtantly verified, unleſs pro- 
poned peremptorie cauſe. II; 624. 3- 

See Pleas, Actions. 

D1LIGENCE. The ſeveral kinds of diligence re- 
quired in contracts. I. 469. 59. 

What if one is moſt exact in his own affairs, and 
not ſo in another's. I. zb. ib. 

Neglect is the mean between deceit and accident, 

I. tb. 1b. in . 

In what caſes culpa lata, or groſs fault, eſteemed 
fraud. I. 1b. 60. 

Creditors in poſſeſſion of the debtor's eſtate, how 
far liable to diligence. I. 470. 64. 

How far one having right, in ſecurity of his debt, 
bound to do diligence. I. ib. 65. 

One, in virtue of his office, bound to diligence 
touching things under his management. I. 

ib. 66. 

The rules in the civil law, as to diligence, requi- 
ſite in the ſeveral contracts; it moſtly depends 
on the arbitrement of the judges. I. 471. 67. 

An omiſſion of due diligence ſubjects the party in 
default to damages. | I: 16. 1b. 

DILIGENCE (in order to force compearance); a- 
gainſt witneſſes and havers. II. 622. 59. 

D1L1GENCE (inchoat and complete.) I. 266. 93. 

What underſtood by a creditor's uſing due dili- 


III. 54. 32. 
III. tb. 10. 


gence. I. 267. 95. 
DIsABILIT V. Papiſts diſabled to inherit the Bri- 
tiſh crown, I. 49. 16. 
The penalties upon apoſtates, I. 536. 15. 


—profeſled papiſts cannot purchaſe or ſucceed in 
heritage, I, 15. ib. II. 308. 58, Ce. 
They cannot make gratuitous deeds to convey 


or affect their heritage, I. 230. 13.— 536. 15. 


—— 


1 


—Adjudications cannot expire in their perſon, 15 
2231. 76. 
In times of popery the clergy were indulged with 


divers privileges. 1. 48. $1 
Can one object his own diſability. I. 342. 66. 
DisCcHARGE., I. 489. 15, Ce. 


See Payment. 
DiscLAMATI1ON (of the ſuperior) ; it takes place 
in all fees, II. 148. 23. 

— either judicial or extrajudicial, II. tb. 24. 
—Diſclamation of a part has effect againſt the 
whole fee, II. 149. 16. 
—Probable ignorance in the vaſſal excuſes from 
it, | II. ib. 25. 
How far extrajudicial words infer it. II. ib. 16. 
In judicial diſclamation optional to the ſuperior ei- 
ther to take the benefit of it, or produce his 
right, and proceed in the action. II. ib. ib. 
Discuss tox; how it takes place in favour of cau- 
tioners, I. 459. 30. 
—How underſtood in order to diligence againſt the 
ſeveral kinds of cautioners. I. ½. 31. 
Diſcuſſion (among ſeveral kinds of heirs), II. 343. 


How the heir primarily liable underſtood diſ- 
cuſt, II. 7b. 69. 
— The heir intitled, omitting to propone it, has 
relief againſt the repreſentative primarily li- 
able. II. 7b. 68. 
What is the effect of the debtor's renouncing the 
benefit of diſcuſſion in his bond. II. 354. 70. 
Diſcuſſion (of ſuſpenſions |. III. 10. 10. 
See Suſpenſions. | 
D1sJUNCT10N (of pariſh-churches) ; how of old 
ordained, and how more lately. II. 18. 47. 
At preſent, ſuch disjunction only by the court of 
commiſſion, II. 19. 76. 
— To it the conſent of three ſourths of the heri- 
tors requiſite. II. 16. ib, 
See Churches, | 
DisPARAGEMENT (in marriage of vaſſals) ; how 
underſtood. I. 638. 58. 
See Marriage (caſuality of). 
DisPENSATION (in appriſing;) ; as to the place 
and judge. II. 216. 28. 
Diſpenſation; as to the heir's entring formerly to 
wardlands before majority. I. 636. 53. 
Diſpenſation (as to age) ; in the caſe of minors, 
granted of old by our king, I. 187. 103. 
Diſpenſation (with the dyvour's habit); in a ci 
bonorunm. III. 18. 2,--7. 
DisPostT1oNn(of lands); withthe burthen of debts. 
The effect of a general burthen, and of a ſpecial 
one, I. 579. 127. 


Diſpoſition of lands, with a faculty reſerved to 
burthen the ſame. I. ib. ib. 


See Faculty, 
Disrosir io of liferents of lands, tacks, ſervi- 
tudes, and moveables, how made effectual. II. 
207. I. 
The effect of a general diſpoſition of moveables. 
LL 208. 2. 
How far a general right or diſpoſition to bonds, 
with delivery of the bonds, intimated, diveſts the 
cedent. II. ib 3. 
In what caſe a bargain about lands can hold with- 
out writing. II. ib. 4. 
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Diſpoſition of lands, either in order to a baſe in- 


feftment de me, II. tb. 5. 
Vor to a public infeftment a me. II. 16. 6. 
The effect of a perpetual aſſignation to the rents 

of lands. IL 7b. 1b. 


Indentures in England, but not a deviſe of lands, 
ſupplies a diſpolition. IL 209. 7. 
What neceſſary in a diſpoſition of lands in order to 
reſign the ſame: II. ib. 8. 
Reſignation, either by a procurator, or 2 
manibus, ib. ih. 
in favour of the reſigner, the ſuperior, or third 


perſon, II. 10. 15. 
—muſt be by the proper ſymbol, in form of in- 
inſtrument. II. 10. 10. 
The effect of a reſignation in favorem, beſore in- 
feſtment. II. 16. 9. 
Inſtruments of reſignation, how far neceſſary to be 
kept. © II. ib. ib. 


Reſignation ad remanentiam. II. 143. 4, Ce. 
See Reſignation, Conſolidation. 

Diſpoſition by one who has no right, with conſent 

of him who has the right. I. 580. 131. II. 


212. 18. 
What if the conſent is only adhibited by a deed 
apart. I. 581. 131. 


The import of the maxim, jus ſuperventens auto- 

rt, accreſcit ſucceſſort, . 212. 10. 
—it takes place in all onerous deeds, II. 1b. 18. 
—when does it in gratuitous deeds, II. tb. tb. 
holds not in legal diligences. II. 2b. 16. 
The ſuperior, by the late act, bound to receive 

every diſponee upon a procuratory of reſignati- 


on, II. 210. 10. 
Even thoꝰ the diſpoſition contain a ſtrict entail, 
II. 16. 1b. 


Is he bound to receive a corporation. I. 620. 
11. II. 235. 90. 

A charter taken by the diſponee, in favour of an- 
other in fee, denudes him without aſſignment of 
the procuratory. II. 210. 11. 


Infeftment by confirmation, II. 7b. 12. 
may take place after the death of the diſponer 
or diſponee. II. 1b. 10. 


What mid impediments hinder the effect of a con- 


firmation of an infeftment a me, II. 211. 13. 
-—How far ſuch good before confirmation, II. 70. 10. 


— moſt prudent to take the precept for infeſting a 


me, or de me. II. 2b. 14. 

The effect of a confirmation of an infeftment de 

me. II. 26. 15. 
See Infeſtment. 


Diſpoſitions contain ſometimes faculties reſerved 
to the diſponer, II. 213. 19. 


Vor in favour of a third party to contract debt on | 


the ſubject, II. ib. 1b. 

or to alter and revoke the diſpoſition, II. 7b. 1b. 

or to name a diſponee to the eſtate, II. 7b. ib. 

Can ſuch faculty be exerted on death- bed, II. 

T% ib. 20. 

Vor in prejudice of purchaſers or creditors infeft, 

II. 214. 21. 

— How ſuch renounced. II. 14. 22. 
See Faculty. 

Is an obligation to diſpone equal to a diſpoſition. 

II. 1b. 23. 

II. 215. 24. 


Requiſites to a conveyance, 
IL 215. 25, Cc. 


Judicial diſpoſitions. 


| 


mw. 


See Appriſings, Adjudications. 95 
D1s80LUTION ; of the annexed property from the 
crown. 538. 18. 
D1v1s10N (of things common). I. 218. 36. 
See Commonty, Run-rig. 
— (of moveables) ; in executry. II. 579. 11.385: 
20. 
Diviſion (brieve of). I. 219. 36.—37. 
DivoRCE (bona gratia) ; not allowed with us. 
I. 140. 133. 
Adultery a good ground of divorce, I. 138. 126. 
—as alſo malicious deſertion. I. 139. 127. 
How far compenſation, upon the purſuer's adultery, 
excludes the action for divorce, I. ib. 128. 
IIt is excluded by ſubſequent reconciliation. I. 
1b. 129. 
The effect of divorce. I. 138. 126.— 140. 134. 
The offender cannot marry the adulterer or adul- 
tereſs, but may any other. I. 138. 126. 
See Marriage. 
Dows ; not adjudged theft to ſteal them. I. 91. . 
DoLus MALvs, (or deceit) ; how diſtinguiſhed 
from dolus bonus, I. 258. 62. 
Does the diſtinction between dolus dans cauſam 
contractui, and incidens in contraftum, take 
place with us. : I. ib. 64. 
How far the deceit of the author can be objeed 
to the ſingular ſucceſſor in perſonal or real 


rights, or in moveables. I. 259. 65. 
Deceit regularly not preſumed, I. ib. 66. 
Sometimes the circumſtances of the deed, or 

condition of the perſon infer it. I. 1b. ih, 


Deceit, occurring in any affair of civil life, ſubjects 

the oftender to indemnify the other party, I. i5. 

| "why 

See Bankrupt, Fraud, Simulation. a 

DomesTi1c, A peculiarity in domeſtic crimes. 

II. 647. 15. 

DouiciL; how conſtituted. II. 504. 5. 

Dominion ; dominium direfum et utile. I. bg. 84. 
See Property. 


DonaTARIEs; commonly underſtood thoſe to 


whom eſcheats are gifted by the crown, II. 


255. 22. 

—in what caſes gifts of eſcheat null, II. 26. 6. 
— How proſecuted. II. 15. 24. 
Donataries of eſcheat, how far liable to r 
II. 15. ib. 

Eſcheats in civil caſes, while they ſubſiſted, and 
donataries thereto, burthened with the debt in 
the horning, II. 256. 25. 
— The regulation, by the late act aboliſhing them, 


moſt reaſonable, II. 15. 7b; 
— The rule of preference among donataries to e- 
ſcheat, | II. 16. 26. 


— Do ſecond donataries want a declarator of the 


eſcheat, II. ib. ib. 

— Accountable conform to their backbond to ex- 

chequer. II. 255. 24. 

In ſome caſes, donataries grant no 5 = 
ib. i 

When is the gift of eſcheat preſumed ſimulate, II. 

256. 27. 


— may be granted for the uſe of the rebel's wite 
or children, without being chargeable with ſi- 


mulation, i II. 10. 28. 
what if the gift was expedited on the debtor's 
expences, II. 257. 29. 
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— To whom is the objection of ſimulation com- 


petent, II. 257. 30. 
he effect of a gift to the party himſelſ, II. 46. 
| 31. 

— What falls under the gift. II. ib, 32; 


In what caſes creditors preferable to the donatary. 
| Il. #. 33.—258. 35. 
How far debts or deeds, aſter commiſſion of the 
crime, preferable to the fisk or _—_— II. 

| 258. 36 

The rule of preference between divers donataries 
to the ſame eſcheat, II. ib. 37. 

Hand between a donatary to the ſingle eſcheat of 
the aſſignee to a liferent, and an adjudger of the 
ſame literent. II. tb. 38. 

How do ſuch pifts paſs the ſeals. II. ib, ib. 

Sce Eſcheat. 

Donataries of the caſualities of their own eſtate, 
how far bound to communicate the benefit to 
their vaſſals. I. 625. 24. 

See Ward, &c. 


DoxaTions : why the law does not allow aCti- 


ons to compell one to be grateful, for gifts receiv- 
ed. I. 226. 1. 
The effect of remuneratory donations. I. 7b. 2. 
How donations were perfected with the Romans; 
and how with us, I, 227. 3- 
—are revokable on ingratitude ; but not by the 
heir of the donor, or againſt the heir of the do- 
natary. | I. ib. 4. 
How far a donation by one, when he has no chil- 
dren, falls on the ſuperveening of — I. 
ib. 5. 


Does a revokable ſettlement on a ſtranger, by one 


having no children, fall by the ſuperveening of 

a child, tho” not actually revoked. I. 227. 6. 
The implied warrandice in gifts is only from future 
facts and deeds, and from fraud. I. 228. 7. 
How far a donor with us has the beneficium compe- 
tentiæ. I. 16. 8. 
A donation, or gratuitous right, effectual before 
acceptance by the donatary. I. 10. 9. 
A gratuitous bond, payable at the granter's death, 
docs not fall by the donatary's predeceaſe. 1. 
229. 1b. 

Gifts, or proviſions to children naſcitur:, or un- 
born, upon what ground they ſubſiſt, I. 26. ib. 
— How far a gift may ſubſiſt in the perſon of an 
idiot, or others who know nothing of * I. 
ib. 10. 

How far an univerſal donation effectual yas law, 
10. II. 

—Can it prejudice the legitim. I. 16. 7b. 
Who may grant donations; is a perſon under ſen- 
tence of death capable to make them. I. 230. 12. 
Papiſts cannot make gratuitous rights to affect their 
heritage, I. ib. 13. 
hat neceſſary to ſupport the oneroſity of deeds 
granted by them. I. 1b. ib. 
Remuneratory donations not revokable on ingra- 
titude, I. ib. 14. 


nor are mortifications to the poor liable to revo- 


cation upon that head. I. 16. 15. 
A donation ( ſub modo). I. 231. 17. 
Are donations ſub modo null thro* non-performance 

of the burthens thereto annexed, I. 1b. ib. 
-—Do the conditions therein impoſed affect the 

thing, or are they only perſonal, I. 7b. ib. 

Vol. III. 


ö 


Donations (mortis cauſa) ; not properly gifts. K 
230. 10. 
How they differ from legacies, I: ib. ib. 
— The characteriſtic of ſuch donations, I. 231. 18. 
not good 1 the granter's creditors; but 
good againſt his heir. I, 1b. ib. 
Donations rather preſumed abſolute than mortis 
cauſa. I, th. 19. 
Donations regularly are not preſumed, I. ib, 20. 
— whether truſt or giſt rather preſumed, I. 10 21. 
Delivery of goods, by or to a merchant, does 
not preſume a giſt, I. 232. ib. 
—when is aliment or maintenance preſumed gra- 
tuitous, I. ib. 22-23. 
—One paying what he knows is not due, is un- 
derſtood to gift the money, I. ib. 23. 
Deeds, by perſons inſolvent, preſumed gratu- 
itous, I. ib. ib. 
In a queſtion with third parties, as creditors of 
the donor, gratuitous deeds preſumed fraudulent, 
I. 88. 22, 
— Caſes where gift is preſumed. I. 232. 22. 
Sec Recompence, Gift. 
Donations (between man and wife) ; during mar- 
riage revokable. I: 131. 95. 
See Marriage. | 
Donations (to cloiſters) ; or other popiſh religious 
houſes, void as to them, and go to the next heir 
of the donor, II. 10. 28. 
How far this altered by the ſtatute 1 Geo. I, 
7 II. 76. 29. 
Dos, and donatio propter nuptias, by the civil law, 


how far do they hold with us. I. 107. 6. 
Doves, and dovecotes, I. 593. 167, 
ho are intitled to have them. I, 594. 16. 


Ihe puniſhment of breakers of dove-houſes, war- 
rens, or parks, I. 1b. ib. 
Drawing (of tithes) ; how proceeded in, II. 53. 


$5 139+ 
See Tithes, 
DrUNKENNESS; no objection to a contract, un- 
leſs to ſtupidity. I, 340. 66, in fe 
Dvs1ovus, (or doubtful); in doubtful matters, the 
deſender's caſe favourable, III. 85. R. 35. 
in ſuch caſes, there is no place for caſus pro a- 


mico. II. 479. 36. 
See Defenders. oe # 

Dums (perſons); tutors to perſons deaf and dumb. 

I, 166, 11, 


DieTs; peremptory before the court of juſticiary. 
II. 525. II. 
Citation to the firſt and ſecond diets; how of old, 
and at preſent uſed. II. 504. 4. 
See Citation. 

Dy vous; their habit. 
See (bonorum ceſſio). 
The penalties of a fraudulent bankrupt or dyvour. 


| I. 271. 122. 
See Bankrupt, Fraud. | 


E | 
ARNEST ; the effect of it. I. 414. 20. 
EpicT naute caupones ſtabularii, I. 378. 1. 
For what damage are ſhipmaſters, innkeepers, 
and ſtablers, liable by the edict, I. ib. ib. 
—it was chiefly intended for ſecurity of travellers, 
but extends likewiſe to merchants, Cc. I. 379. 


A 
L : — How 
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How far the money in one's pocket under the 
protection of the edi, I. 379. 2. in f. 
— The goods being holden as delivered, ſufficient 
to fix the maſter, I. ib. 3. 
Ait takes place tho” the portmanteau was not re- 
moved from the horſe's back, being at a _ $ 
ib. ib. 
as likewiſe it holds, tho? the lodger or gueſt was 
of the ſame employment, or pays nothing for 
quarters or paſlage. I. 380. ib. in . 
What if the landlord gives each perſon the charge 
of his own goods, and they undertake it, I. ib. 4. 
If a locked trunk is delivered in the ſame condi- 
tion, he is free, and the allegation of falſe keys 
riot receivable, . unleſs pokes of Wr * 
; I. ib. 16, 
—He is likewiſe free, if a placard was fixed on the 
park-gate, ſignifying he was not to be anſwer- 
able 2 theft of the Nate ; unleſs the gueſt de- 
clared his diſſent. I, ib. ib. 
The edict extended to common carriers, I. 16. 5. 
How far a carrier bound to prove delivery to the 
party, of the goods entruſted to him. I. ib. 16. 
EDINBURGH ; Citation at the market-crofs of K- 
dinburgh, pier and ſhore of Leith, ſuſtained a- 
gainſt perſons out of the kingdom. II. 504. 6. 
Regulations for building within the city of Edin- 
burgh. I. 677. 10. III. 84. 119. 1 f. 
EpucaT1oN (of youth). 1. 159. 16, &c. 
See Schools, | 
EJecT1oN (upon the Rhodian law). I. 233. 29. 
| See Contribution. | 
EJEcTr1oN and INTRUSION ; the ſame delinquen- 
cies in lands as ſpuilie in moveables. I. 279. 145. 
Actions of ejection and intruſion, the ſame with the 
Roman interdict unde vi, I. 1b. ib. 
—to whom, and againſt whom are thoſe actions 
competent, I. 16. 146. 
How far competent againſt tenants inverting 
their maſter's poſſeſſion. I. ib. ib. 
Succeeding in the vice an intruſion, I. 280. 149. 


How may ſucceeding in the vice be prevented. 


I. ib. ib. 
The maxim, Spoliatus ante omnia reſtituendus, ex- 
cludes the defence of a preferable right. 1. 76. 


| 148. 

To what effect do they preſcribe in three years, 
I. ib. 16. 

they are competent againſt tenants continuing 
to poſſeſs after warning. I. 279. 146. 
Violent profits in theſe actions, how regulated, 
| | I. 16. 147. 


How are theſe actions excluded. I. 280. 148. 
Ejection (letters of), III. 28. 17. 
— The procedure in ſuch execution, III. ib. 16. 
— Whether is a preceeding charge neceſſary in 


ſuch caſe. | III. 16. 18, 
Exk (to reverſions). II. 129. 21. 
See Reverſions. 
— to a teſtament. IT. 393. 61. 
See Teflaments. 
ELECTION ; of magiſtrates and town-council, II. 
| 578. 4. 
See Borows. Bay” 
Election (of pariſh miniſters) ; by the people was 
never the rule of ſettlements, II. 37. 102. 
— Import of the conſent of ſenior pars popul: its be- 
ing requiſite by the old canons, II. 16. 15. 


| Erection (of lands into a barony), I. pos: 86. 


ection 


See Miniſters. 
ELecToRs (of members of parliament). II. 453. 


20, &c: 
See Parliament. 


EMANCIPATION ; how far does n infer it, 


154. 8. 
— what if the father ſuffer his ſon to manage a bu- 


ſineſs by himſelf, - I. 155. 9- 
—or be incapable to authoriſe his minor children. 


I. ib. 11. 
See Baiyns-Part. 


EMERGENT ; matters emergent, or new come to 
knowledge, may be pleaded againſt a decree in 


foro: | III. II, 15. 
Debt emergent not relevant to repone one againſt 
a ſervice as heir, II. 350. 90. 


— How far, if the eſtate ſerved to, is evicted, can 
the party be reponed againſt the ſervice. II. 


1. 91. 
See Flheirs. Y 
EMPT1ON-VENDITION. 
See Sale. 
EMPHYTEvUs1sS ; our feu-farms reſemble them. 
I. 556. 53. 
ExRMIESs; the caſe of their goods taken in war, 
I. 212. 10. 
uch goods when to be reſtored to the owners, 
if retaken from the enemy. I. tb. ib; 
Preſumptive evidence of enemies intereſts in ſhips 
or cargos. I. 525. 17. 
Goods of neuters aſſiſting enemies, how far prize: 
| | I. 1b. ib. 
See Prize. 
ENGAGEMENT. 


See Obligations, Contratts. 

EqQuaALITY (in contracts); how to be as "54> 
| 3. 8. 
Equiry ; the law of nature goes * Tre 
der that name, I. 7. 24. in f. 
—ought to be uſed in interpreting laws 2nd con- 
tracts. | I. tb. ib. 
The officium nobile of the lords of ſeffion ſupplies 
the want of a particular court of equity with us. 
II. 516. 23.—517. 24. 

See Lords of Seſſion. , 5 

In all caſes, eſpecially in matters of law, equity 
to be regarded, III. 93. R. 40. 
— T'o what caſes does this rule extend, III. ib. 147: 
—it chiefly relates to the conſtruction of ſtatutes, 
| III. 1b. ib. 
— The court of ſeſſion, on extraordinary occaſions, 
interpoſe to give relief in equity, where the par- 
by in ſtrict law had loſt his right, III. 2b. 148. 
—A late ſignal inſtance of this in the cafe of the 
annuitants of the York-building company. III. 


x il. 
Equity either intrinſic, which is the 1 of 
the judges, ä III. 20. 149. 
—or extrinſic, which is the privilege of the legiſ- 
lature, | | „ n 
The divers offices of equity. III. 95. 150. 
This rule exemplified in the court of chancery and 
court of ſeſſion. III. 26. 151. 
The equity with which the houſe of peers is in- 
veſted. III. 16. 152. 
ERECT10N (of churches). 
Sec Churches. 
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How is the ſingle eſcheat excluded, 


MATTERS OF THE SCOTCH LAW, &. 


EreQion (of church-Jands) into temporal lordſhips. 


II. 45. 117- 
See Lords of Erection. 
ERROR (writ of). 
In what manner writs of error competent to re- 
verſe judgments in criminal caſes. II, 531. 3. 
dee Excheguer. 
ERROR (or miſtake) ; in contracts, how far it libe- 
rates the party under it. I. 470. 63. 
The import of error jus facit. III. 34. 30. in f. 
Error (in calcul); may be always rectified. I. 470.63. 
See Ignorance, Reſtitution. 
How far errors in the writer hurt the deed. III. 
96. R. 41. 
The rule referred to concerns the prepoſterous or- 
der of the writer's ſetting down the contract, 
III. 16. 152. 
— how far it holds with us. III. 16. 10. 
Other caſes in the civil law to which the rule may 
be adapted. | III. tb. 154. 
Incumbent on the party, by the civil law, to re- 
dargue by witneſſes the errors in the writing, 
| III. z6. 155. 
III. 76. b. 
I. 292. 196. 


— This not allowed by our law. 
EsCAPE (of priſoners). 
See Magiſtrates, Caption. 
EscHnear (ſingle); formerly it fell on denuncia- 
tion in civil caſes, II. 249. 2. 
— Upon what denunciations for civil cauſes did 
eſcheat fall, II. 250. 4- 
—Eſcheat in ſuch caſes now taken away, II. ib. 


16.—433. 21. 
The other effects of ſuch denunciation ſtill re- 
main, II. 250. 4. 


— How does it proceed in criminal caſes, II. 106. 7. 
Eſcheat falls, in ſome caſes, as the puniſhment of 
certain crimes by ſtatutes without denunciation, 


II. 253. 17. 
— as likewiſe, in conſequence of a ſentence in a 


capital crime, II. 16. 18. 
—if a criminal, ſo condemned, is reprieved, or by 
eſcape lives ſome time after ſentence, and makes 
acquiſitions, what ſhall become of them. II. 6.0. 
Eſcheat only carries the proper eftects of the party 
denounced or condemned. II. 254. 19. 
Single eſcheat regularly belongs to the king, in 
right of the prerogative, but formerly might to 
lords of regalities, as to perſons living within 
the ſame, II. ib. 20. 
What effects does it comprehend, II. 16. 21. 
Rights fall by eſcheat to the fisk, with the bur- 
thens affecting them. II. ib, 22. 
The caſe of moveable bonds as to eſcheat. II. 2 55 
: I 


The king may take the benefit of eſcheat to his 
E, 


ovn u II. 2b. 23. 
Hut moſtly grants it to donataries, II. 6. 10. 
— Gifts of eſcheat. II. ib. ib. &c. 


See Donataries. 


II. 259. 40. 
II. 26. 16. 
II. 276. 91. 


or the diſability taken off. 
Eſcheat (of baſtardy and laſt heir). 
See theſe. 


| 


Eſcheat (liferent) ; is a caſuality of ſuperiority, but 


a ſtatutory one only. 
dee Liferent-eſcheat. 


ESTATES (of the parliament of Scotland). II. 448. 
2, &c. 


I. 630. 36, &c. 


See Parliament. 


| 
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Es TAT Es (of private perſons)ʒ generally underſtood 
of their land- eſtates, but ſometimes applied to 
moveables. I. 597. 1. in /. 
Evicriox, thro' deſect of a right in the granter 
of the deed, I. 577. 121. 
Eviction, by a ſubſequent law does not afford re- 
courſe, I. ib, ib. 
— What neceſſary to intitle the party, from whom 
the ſubject is evicted, to recourſe, I. 578. 124. 
—EviQtion, which happens thro? default of the 
party warranted, has no effect as to recourſe. 


| I. 16. 16. 
See M arrandlice. 


Evipkxcxk. 
See Probation. | 
ExCAMBioN(orpermutation); is governed, forthe 
moſt part, by the ſame rules with ſale, I. 407. 1. 
— The caſe of permutation by the civil law, I. 
| 08. 16. 
— of lands, the contract of excambion — 
void, on the eviction of the lands on the part of 
either contracter, and he has recourſe to his 
own lands given in exchange, even againſt one- 
rous ſingular ſucceſſors, 4 
— The benefit of a poſſeſſory judgment, or even 
the poſitive preſcription, unleſs run after evic- 
tion, not pleadable againſt this recourſe, I. 409. 


II. 629. 1. 


— What neceſſary, in order to reach ſingular ſues 
ceſſors in recourſe, I. 16. ib. 


— This recourſe does not hold in excambion of 
moveables. I. ib. f. 


| See Sale. | 
ExCEPTIONS ſome allegations are competent 
by way of action, that are not by exception. I. 


180. 74.—255. 50. 


Exceptio rei judicatæ. II. 625. 7. 

bee Res judicata. 
Exceptio falft omnium ultima; how underſtood. I. 
| 296. 217. 


A defender, in ſome inſtances, barred from uſing 
exceptions, on account of mala praxis in the 
management of his defences, III. 72. 83,84. 

dee Defences, Pleas. 

ExCHANGE (bills of). 

See Bills of Exchange. 

Exchange. 

dee Excambion. | 

ExCHEQUER ; the juriſdiction and power of the 
court of exchequer. II. 534. 1. 

The barons hold their office for life. II. tb. 16. 

The precedency of the barons, in a queſtion with 
the lords of ſeſſion, II. 16. ib. 

—are the privileges of the college of juſtice com- 
petent to them. | II. 7b. 10. 

Matters concerning the king's revenue in Scot- 
land, the ſubject of their juriſdiction, II. 7b. 2. 

—It is a Court of equity, as well as common Jaw 

II. 7b. 3. 

In the caſe of the plaintiff or defendant's dying, a 
bill of revivor competent, II. 16. 4. 

— upon diſobedience to their decree, the party in 
contempt liable to an attachment. II. 535. 5. 

The court of common law, | II. 1b. 6. 

—in it the trial by a jury of 12 men, who muſt all 
agree, IT. 16. ib. 

I he qualifications of the jurymen, II. ib. ib. 


— writ of error competent againſt their judgments 
in 
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in ſuch trial, II. $354 7. 


—Suits upon obligations for debts due to the 


, crown, only competent before them. II. ib. 8. 
The king's preference by the ſtatute 33 Hen. VIII. 


on lands, II. #6. 1b. 
Rules touching the king's prerogative, as to ex- 
ecutions for debts upon lands or chattels of his 

debtors, II. ib. 9. 


The king's preference by the ſtatute of Henry 


VIII. as to moveables, II. 5 36. 10. 
Real eſtates in Scotland ſubjected only in the 
ſame manner as before the union. II. 16. 11. 
How far the barons of exchequer have the like 
powers, as the lords of treaſury in Scotland had 


at the time of the union, II. 537. 12. 
The caſe of appeals, as to paſſing ſignatures or 
gifts in the court of exchequer. II. zb. 13. 


Can perſons, by ſuggeſting in their bill that they 
are indebted to the crown, bring action againſt 
their debtors before the court of exchequer. II. 

ib. 14. 

Difficulties, as to ſuing writs of error out of the 
chancery of England, againſt judgments of the 
exchequer as a court of common law, II. ib. 15. 

—Theſe anſwered and ſhown, that this is no wa 
inconſiſtent with the articles of the union, III. 

| 538. 16. 

The proceedings upon a writ of error, III. ib. 17. 

—— The relief to parties aggrieved by the exche- 
quer, as a court of equity, the fame as before 
the court of feſſion. | III. 16. 18. 

ExcouuuxicAr ION; civil magiſtrates not to 
be aſſiſtant in order to it, or other church- cen- 
ſures, I. 22. 52. II. 68. 186.— 187. 

-— The privilege of the church to debar ſcanda- 
lous perfons from church-privileges, and the 
magiſtrates ought to aſſiſt in reſtraining them. 

II. 68. 187. 
See Juriſdiction ( Eccleſiaſtical). 

Excus; perſons called to a tutory were ſubject- 

ed thereto, by the civil law, bb they had a 


lawful excuſe; but with us none is compelled 
to accept the office. I. 167. 17. 
How far non-age excuſes in delinquencies, III. 97. 
: 42. 

or imprudence, | III. 98. 150. 
Ex deliberatione Dominorum, &c. why ſubjoined 
to certain letters or writs. III. 3. 9. 


EXECUTION ; the courſe of real execution for 
payment of debts, before appriſings were intro- 
duced, II. 215. 25. 

— That derived to us from the civil law. II. 16. 26. 

Antiently one could not proceed in real execution, 
if the debtor was incarcerated for the ſame debt. 

II. ib. 27. 

Execution (of teſtaments). 

See Executors. 


FExkcuriox (of decrees); perſonal or real. III. 
1. 1. 


The great benefit of execution upon decrees, III. 
„ ib. ib. 

—it proceeds by the king's authority, III. zb, 7b. 
is termed Imperium mixtum in civil caſes, and 
imperium merum in criminal. III. 2b. 76. 


The power of execution veſted in inferior judges. 


III. 76. 2. 
The caſe of execution upon writings regiſtred in 
town-court books, III. 15. 76, 


Perſonal execution proceeds by horning and cap⸗ 


tion. III. 2. 3. 
See theſe. 

Execution of criminals muſt be preciſely in terms 

of the judgment. II. 7. 23. 


Execution, relating to moveables. III. 23. 1, Cc. 
See Arręſiment, Poinding. 

Execution, relating to lands. III. 28. 17. 
See Ejefion, Ranking and Sale, Roup. 

Execution, where a defender is found liable to re- 


ſtore particular things. III. 27. 15. 
Is inhibition a proper execution upon _ III. 
2 . 19. 


See Inbibitions. 
Adjudication a judicial conveyance; as well as an 
executorial diligence. III. ib. 20. 
See Adjudicutions. 


The conſequence of illegal execution. III. 30. 1. 


The executer of a lawful warrant not blameable, 


tho' the ground of it be falſe. III. 31. 2. 
One executed for the ſuppoſed murther of a per- 
ſon living at the time. III. 76. 1b. 


Execution cannot proceed upon a Sunday, III. 6. 


Can execution proceed on Chriſtmaſs, or other 


reputed holy days, | III. 76. 4. 
it cannot upon faſt or thankſgiving-days, III. 
i 32. 5. 

See Sunday, Feriat- days. 
Execution (of ſummonſes), II. 504. 3. 
muſt be perſonally to the party, or at his dwell- 
ing-houſe. II. 7b. 4. 


See Summonſes, Meſſengers, Citation. 

ExEcuTIvE (actions); forthcomings as to move- 
ables, | HI. 47. 14- 
And as to lands, adjudications and judicial ſales. 
III. 28. 20, &c. 

ExEcvToRs ; either by the will of the deceaſed, 
termed Nominate and Teſtamentary, or by the 
will of the law, termed Dative. H. 377. I. 


Executors are heirs in moveables, II. 7b. ib. 
—nominate, have only a third of dead's part, II. 
| 378. 4+ 


—in this third any legacy to the executor is im- 
puted; and if dead's part is exhauſted they get 
nothing, II. 16. 16. 

— Only ſtrangers intitled, but not the wife or near- 
eſt of kin. | II. 16. 16. 


See Tęſlaments. 
How far executory- effects divided, as at the time 
of the deceaſed's death. II. 386. 35. 


What debts affect the executory, IL. 16. 36. 
—the cafe of the funeral charges of the wife, II. 
ib. ib. 
— whether does one's funeral charges affect the 
dead's part only, or come off the whole head of 
the executory, II. ib. 37. 
In the executors adjuſting among themſelves, 
how far regard had to heretable debts due by the 

_ deceaſed. | II. 387. 38. 
Legacies and death-bed-gratuities affect only the 
dead's part. 8 II. 16. 39. 
The wife's ſhare and the legitim tranſmits with- 


out confirmation. II. 7b. 40. 
The dead's part the only proper ſubjeft of confir- 
mation, II. 1b. 41. 


it alone paid the quot; what is it, II. 388. 42. 


| Caution mult be found at confirmation, II. 2. 43. 


— he 
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— Thecaſe of minors confirmed executors. II. 388. 


42. 
Quots now diſcharged, but court - dues ſtill exi- 
gible. II. ib. 16, 


See Quots. 
How far executors are liable for intereſt, II. 392. 


57* 

—What diligence are executors ſubject to. II. 
39% ZZ» 

In default of an executor nominate, who intitled 
to the office as executors at law, II. 392. 58. 
— what if one that is not neareſt of kin confirm, 
II. /. 10. 

— The law of old, as to charges to confirm ; now 
aboliſhed. II. 393. 59. 
The remedy to creditors by the act 1095» if the 
neareſt of kin ly out. ib. 60. 
Executors ad omi//a, aut male appretiata, Il. il. 61. 
— How far at preſent ſuch contirmation neceſſary, 
II. zb. 62. 

—Are the values put on the goods in the inventa- 
ry a charge againſt the executors, II. 394. 63. 
— mult the executors make oath upon the inven- 
tary, II. . 64. 
— How far liable for the contents of it. II. 10. 16. 
Creditors may confirm the ſame ſubject, one aſter 


another, II. tb. 65. 
—or inſiſt to be conjoined in the ſame confirma- 
tion, II. ib. 1h. 


— How does a general diſponee confirm. II. 10. 66. 
The duty of executors in confirming, II. 1. 67. 
Executors may purſue upon a licence, II. 1b. 68. 
Hou far the diligence uſed on ſuch dependence 

falls by the purſuer's death. II ib. i6.—1/, 69. 
Of what uſe confirmation as to the wife's ſhare, 

and the legitim. . II. 20. 70. 


Execution of the teſtament, II. 396. 71. 
bat if the neareſt of kin executors die before 


execution, II. tb. 16.397. 75. 


he caſe of executors creditors dying before 


execution. I. 396. 72. 
The relief competent to executors againſt the heir. 
II. 76. 73. 

The manner of executing teſtaments, II. 76. 74. 
No occaſion now for executors ad non executa, 


II. 397. i.—76. 

—if the ſubjects are in the hands of the executor, 
thoſe intereſted therein preferable to his credi- 
tors, II. 1. 77. 
— How far aſſignations or diſcharges, granted by 
executors, are good, II. 398. 79.—80. 
The caſe of the act of ſederunt 1672, as to cita- 
tion of executors confirmed within ſix months 
of the deceaſed's death, II. ib. 81. 
—it concerns only executors creditors. II. 1b. 82. 
How a creditor in an annuity claſſed upon the ex- 
ecutry. II. 399. 83. 
Are executors intitled to the price of lands due by 
a minute of ſale. II. /. 84. 
Is action competent againſt one of more executors 
without calling the reſt. II. 76. 8 5. 
Executors, how exonered, II. ib. 86.— 400. 87, 


Ranking of creditors on the executory, II. 400. 
8 


An executor ought not to omit any obvious de- 
fence, II. ib. go. 

— How far payment of legacies ſecures the execu- 
Vor. III. 
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tors, II. 401. ꝙt. 
ODebtors to perſons deceaſed, bound to pay with- 
out ſentence, il ib. 92. 
— What if a creditor inſtruct his debt only by the 
exccutor's oath, - II. 46. 16. 
Executors preferable for debts due to themſelves 
by the deceaſed, or which they pay before con- 
firmation, or wherein they were engaged for 
the deceaſed. It. ib. 93. 
How far a diſpoſition of lands, for ſecurity of ſums 
due, or to be due to the diſponee, renders the 
ſubſequent debts heretable, II. 402 94. 
Does aſſignation of bonds, ſecluding executors, 
wichout ſuch clauſe, make them fall to the aſ- 
aſſignee's executors, II. 76. 95. 
or where there is an obligement by the deceaſ- 
ed to ſell his lands, does the price fall to his ex- 
ecutors. II. 76. 96. 
Executor's relief againſt the heir for heretable 
debts; or, on the contrary, to the heir as to 
moveable. II. ib. 97.—403. 98, Se. 
One dying during a depending action againſt him, 
his executors may be charged to confirm with- 
in 20 days. II. 403. 101. 
Executors are preſently conveenable. II. 16. 102. 
In competition about the office of executory, who 


preferable. IT. 404. 103,—104,—105. 
Are expences of diligence due to executors, II. ib, 
106. 


All executors equally liable in diligence, II. ib, 


IO * 
— To what diligence are they liable, II. 405. 108. 


can they traffick with the effects. II. 15. 15. 


If one of the neareſt of kin, or a creditor, is con- 
firming, the reſt equally intereſted may apply 


to be conjoined. II. zh. 109. 
An heir * ſhare of the executory, bound 
to collate the heritage, II. 76. 110. 


—An heir-portioner, getting part of the eſtate by 
ſettlement, not bound to collate it, II. tb. 111. 
—Nnor a younger child to collate lands. II. 406. 


112. 

The caſe of an heir conſirming for his relief of 
moveable debts, II Ib. 113. 
and of a cautioner for his relief before payment. 
II. tb, th. 

What if erroneouſly one be confirmed as neareſt 
of kin, when there is a nearer. II. ib. 114. 
Sometimes executors cannot ſafely pay extrancous 
creditors, even upon ſentence, II. 1. 115. 


How far titles made up conform to the laws of o- 
ther countries, where the deceaſed reſided, car- 
ry executory effects with us. II. ib. 116. 

The neareſt of kin obtaining poſſeſſion of che goods 
of perſons deceaſed, need not confirm, II. 407. 


119. 
but may be ſubjected as vitious intromitters, if 
they do not. II. 2b. 10. 


The next of kin may take payment, or tranſact 

with the debtors without confirming, II. 7%. 120. 
— The conſequence of ſuch proce-ding, IT. ib, 15, 
hut creditors offering to confirm may prevent 


them. II. 408. tb. in f. 
Executors, confirming a part, tranſmit the whole 
executory. II 393. 62. 
How far executors may ſafely pay creditors, II. 
400. 90. 

—0r legataries, II. 401. 31. 


MI Co- executors. 
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Co- executors. II. 399. 85. 
Eſcheat of executors carries only their own inte- 
reſt in the executory. II. 398. 78. 
See vitious 3 Taſtament, Bairns 
Part, Dead's Part, Legacies. 
EXEMPTION (from tithes). II. 74. 206, Cc. 
| See Tithes. 


ExkRCITORS, or owners of ſhips; how far liable 
for the debts or deeds of the maſter, or his ſub- 

ſtitute, I. 397. 20. 
The preſumed powers of a maſter, I. . 1b. 
What if the voyage is hindred thro' the fault of 


one or other of the parties. I. 398. 22. 
Has the maſter power to buy goods to load the 
* ſhip. I. ib. 24. 


Merchants and creditors have in their option, ei- 
ther to ſue the owners or maſter, or both. I. 399 
; 26. 
If the ſhip does not perfect the voyage, or the car- 

go periſhes, the freight is not due. I. 398. 21, 


—22. 
How far the owners liable for damages done by 
maſter or crew. I. 400. 30. 


What incumbent on creditors to prove, in order 
to ſubje& the exercitors, or owners of the ſhip, 
for things furniſhed to the maſter. I. 2b. 29. 

In the caſe of more exercitors or owners, are they 
all liable in ſol:dum. I. 15. 30. 

See Maſters of Ships, Iuſtitors. 

ExH1BITION (ad deliberandum). II. 623. 69. 

See apparent Heirs. 

Exhibition (of ſpecies of moveables) ; what in- 

cumbent onthe purſuer in order to recover them. 
5 I. 220. 41. 

What relevant in an exhibition of writings. I. 26. 

| | 2. 

How fraudulent away- putting may be N I. 

f | 10. 43. 

Is exhibition competent againſt the granter of 
writings in his own hand. 1. 221. 44- 

ExHIEBITTIONSs (ad probandum) ; not uſed by the 
preſent cuſtom, II. 622. 59. 

Ex1GENT (writ of); in order to outlawry. II. 25 3 

16. 
See Outlatury. 

EXONERAT10N (of executors), II. 400. 88. 

of tutors or curators, I. 171. 35, Cc. 

—of factors on ſequeſtred eſtates. I. 396. 16. 

See all theſe. ; 

ExPENCEs (of proceſſes), or coſts of ſuit; the pe- 
nalty of litigiouſneſs, III. 42. 5. 

—Regularly ought to be modified before decree, 
but ſometimes reſerved, II. 676. 5. 

In ſome caſes refuſed to both parties. III. 42. 6. 

A party's oath of calumny will not free him of ex- 
pences. III. zb. 16. 

See Litigious. | 

EXPRESSIONS ; expreſſa necent, non expreſſa non no- 
cent, III. 106. R. 52. 

— This not a general rule, but rather an excep- 
tion from the oppoſite rule, III. tb, 187. 

—Exemplified in the civil law, III. 16. 16. 

—and in our law, in the caſe of tacks barring aſ- 
ſignees, III. 107. 15. 

—and in the tranſmiſſion of a right, III. 16. 188. 

—and in divers other inſtances. III. 45. 189. 

ExPIRATION (of the legal); in adjudications, II. 
5 55 * | 227. 65. 


—in what caſe is a declarator of it neceſſary, II. 


| 1b. ib. 
Expiry of a temporary conventional reverſion in a 
ſale needs no declarator, II. 125. 11. 


Hut in a wadſet a declarator neceſſary, tho' co- 


venanted otherwiſe. IL 156. 9,.— 10. 
See Wadſets. | 
ExPROMI1SSOR; one that undertakes an obligati- 
on in place of the debtor. I. 458. 25. 
ExTENT, old and new, II. 332. . 
— Why called Oy their origin, II. 7b. 33. 
—Bagimont's taxation ſupplied them in church- 
lands, II. 16. 76, 
How the old extent, otherwiſe ſupplied, where 
wanting. II. 460. 38. 
See Heirs. | 


ExTENT (writ of) ; an exchequer writ ; how the 
ſheriff is to conduct himſelf in ſerving it. II. 561. 
in . 

ExTINCTION (of ſees); what if the right 5 24 
vided to one, and the heirs of his body, or his 
heirs-male, without further limitation, and ſuch 
heirs fail. II. 143. 2. 
All ſecurities on lands, extinguiſhable by poſſeſ- 
ſion, ceaſe, when ſatisfied by the rents, II. 147. 


17. 
even tho? not proper titles of poſſeſſion, II. tb. 7b, 
—or tho' the poſſeſſion is had by an aſſigney, 

whoſe right is reduced. II. 16. 15. 
See K nation, Conſolidation, Delinguences. 
EXTRACTERS. 
See Clerks. 
EXTRACTS of ſeiſins, or other writings regiſtred, 


where the principals are not left in the record, 


how far probative. I. 551. 44. 
Extracts of regiſtred writings ; how far they ſatisfy 
the production in an improbation. II. 638. 3. 
Extracts (of decrees). II. 675, 1. 
See Decrees. 
Decrees unwarrantably extracted may be ſumma- 
rily recalled. II. 516. 22. in /. 
EXTRAJUDICIAL (oaths or confeſſions); how far 


regarded. II. 655. 1.—660. 18. 
F 

1 (for tutors) ; equally liable with the 

tutors. I. 168. 20. 


Cautioners for factors only liable after diſcuſſing 
the principals. I. 459. 28. 
Arreſtment laid in the hands of the factor of the 
common debtor good; but not theſe laid in the 
hands of the factor to the debtor of the common 


debtor. II. 197. 33. 
Factors named by the lords of ſeſſion upon ſeque- 
{tred eſtates, 396. 16. 


upon the eſtates of pupils, abſents, or others in- 
capable to manage, called Curatores bonorum, 


I. 179. 71. 

— The act of ſederunt introducing ſuch, extends 

to perſons abroad, I. 15. 72. 

— How is ſuch factor exonered. I. 16. 73. 
See Mandates. 

FACULTY (of advocates). II. 486. 8. 


See Advocates, 
FACULTY (a power) ; reſerved in diſpoſitions to 


recal or burthen them, « 579. 127. 
—may it be exerted on death-bed, II. 213. 20, 
8 —214. 21. 


When 
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— When are the deeds in exerciſe of it good againſt 
ſingular ſucceſſors in the lands, I. 579. 127. 
— What if the perſon veſted with the faculty grant 
bonds not relating to it, I, 16. 128. 
Faculty to diſpone or contract debt, when affect- 
able by creditors of the perſon veſted with it. 


I. 580. ih. 


Does ſuch faculty fall under forfeiture. 3 11 
0 
See Attainder, Diſpoſition. : 

Fairs and markets, I. 412. 13. 
— They are granted by the ſovereign to borows 
and barons, I. 10. ib. 
— The privileges of fairs and markets; continu- 
ance of the ſame, I. 7b, 16, 


For encouragement of them, n, and o- 
ther abuſes prohibited, ib. 14. 
the courts of heretors, for the better regulation 
of them, II. 439. 42. 
— The privilege of ſecuring the property to the 
buyers of things ſold in fairs and markets ; it 
does not obtain with us, L $34. 34. 
—Who intitled to juriſdiction in fairs. I. 426. 18. 


in f. 
FaiTH (confeſſion of); as eſtabliſhed by ſtatute, 
founds our national church, II. 586. 2. 
— Only miniſters ſettled in terms of it miniſters of 
this church, II. zb. 3. 
— How far a rule to the private judgments of the 
ſubjects in religious matters. II. 590. 15. 
FAiTH, or one's belief of the goodneſs of his title, 


I. 213. 12. 
See Peron bona fide, 
FALCIDIA (lex); the falcidian law has no place 
with us. II. 385. 30. 
Fals EHOop (in weights and meaſures); how pu- 
niſhable, I. 412. 15. 
Fals EHOOpl/of writings); for moſt part civilly tri- 
ed before the court of ſeſſion in the firſt inſtance, 

| J. 295, 213. 

— Whether the antedating a deed deemed forgery 
, 16. ib. 


The fraudulent uſing a falſe writing, or not a- 


biding by it, I. 1b. 214. 
— No qualified abiding by a writing challenged as 
falſe, regularly allowed ; but the party may pro- 
teſt in terms of the quality, I. 7b. ib. II 640. 7. 
Preſumptive falſehood trom a certification for not- 
production in a proceſs of improbation, I. 296. 
: 215. 
— How far certification granted againſt writings 4 
iſtred in the books of ſeſſion, I. 16. 1). 
— What it the writings are not found in the re- 
cord, N I. 16. 10. 
— Difficult to be reponed againſt it; but the par- 
iy reponed ſummarily, upon extraordinary occa- 
ions. I. 16. ih, 
One who improves by way of exception or reply, 
muſt conſign 401. this not neceſſary when by wa 
of action. I. ib. 3 
Exceptio falſi eſi emnium ultima; how underſtood, 
I. ib. 217. 
Exception of falſehood againſt executions muſt 
be proponed peremptorie cauſe, I. 16. ib. 
AIs the purſuer of an improbation of a writing, if 
he ſuccumb, barred from other defences againſt 
it. I. 297. 218. 
The form of old, in proponing falſehood, either by 
way of action or exception. L ib. 219. 


The purſuer of an improbation, at preſent, nei- 
ther finds caution, nor conſigns. I. tb. 220. 
If the writings called for are not produced in due 
courſe, certification goes againſt them. I. 297. 


222. 

How improbation inſiſted in by way of exception 
or reply. I. 298. 223. 
The import of abiding by a writing / periculs falſi. 
I. ib. 224. 


The falſiſier, or fraudulent uſer of falſe deeds, li- 
able to the party's expences and damages. I. 


| | 299. 226. 
What if the party do not abide by the verity of the 
writing when produced, I. 297. 223. 


May he, with impunity, paſs from it. I. 76, 16. 
Inferior judges competent to falſehood proponed 
by exception; but the lords of ſeſſion only com- 
petent to actions of improbation. I. 16. 221. 
Sometimes falſehood of writings inſiſted in by wa 
of complaint before the court of ſeſſion. I. 298. 
225. 
The writings ſometimes declared only Wee 
I. ib. 226. 
In what caſes the court of ſeſſion puniſh the for- 
ger; or remit him to the court of juſticiary, I. 
ib. 227. 
— Of what force is the decree of the court of ſeſ- 
ſion, finding the party guilty of forgery, before 
the jury in a criminal trial, I. ib. 228. 
How far the procedure with us, in forgery, is 
founded in the civil law. I. 299. /. 
The direct and indirect manner of improbation. 


| I. tb. 229. 
— The effect of the inſtrumentary witneſſes not 


remembring, I. 76. 1h, 
— The dead witneſſes are held to prove for the 
writing. e 
What if the deed is only improven as to the date. 
I. 16. ib. 

Can the indirect manner of improving be uſed when 
the direct is competent, I. 1b. 230. 
— The indirect manner not competent before in- 
ferior courts. I. 76. 16, 


See Reduction and Improbation, Certification, 
FALSING (of dooms); in uſe of old, but now 
aboliſhed ; in place of it ſuſpenſions and reduc- 
tions. II. 525. 21. 
Fame. How far common fame to be regarded in 
trials. 


II. 630. 5. 
See Probation. : 
Familie erciſcundæ (att). I. 218. 38. 
FAMILY ; children in family how underſtood. II. 
; — 381. 16. 
See Emancipation, Bairns part. : 
FAULT. I. 469. 59. 
See Diligence. 
FEAR. I. 255. 50. 
See Force. h m9 
FEEs, fiefs, or feudes, their origin. I. 13. 41. 


| | —_—Y + I 
Feudal property takes place in lands, I. 529. 2. 


In a different reſpect it is both in the ſuperior 


and vaſſal. I. 530. 1b. 
The king lord Paramount, and the ſubjects his 
liege-vaſſals, I. i“. ih. 
Can one be liege-vaſſal to two different ſove- 
reigns. I. ib. i%, 


Originally fees gratuitous grants, hence ſtrictly to 
| be 
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be interpreted, I. 530. 3. in burgage. I. 555. 50. 
How far 75 feudal cuſtoms owe their origin to the See theſe heads. : 
Goths, I. ib. 4. | Fees noble or ignoble. I. 564. 83. 


The tributary lands among the Romans had re- 
ſemblance to feudal tenure ; but which was not 


derived from thence. I. 531. 5. 
Nor. The riſe and progreſs of the feudal cuſ- 
toms among the Lombards. I. ib, 1. 
N. Craig's method of ſtating the ſeveral periods 
of their feudal cuſtoms. I. ib. 2. 
N. The feudal cuſtoms arrived ſooner to per- 
fection with us. I. tb. 1. 


N. The courſe of the feudal cuſtoms with us ; 
its height and declination. I. 532. 3. 
N. Our books of the Regiam maje/tatem better 
authenticated than the books of the feudal 
cuſtoms of the Lombards ever were. I. 76. 4. 

N. How far the feudal governments aſſumed in- 


to their ſyſtem the civil law. I. tb, ib. 

See Law (feudal). 
The ſtate of fees originally, thereafter, and at pre- 
ſent, II. 142. 1. 


Titles of acquiring feudal rights. I. 532. 6,7. 
Homage, and oath of fidelity, on account of te- 
nures, not in uſe with us, tho* of old they were. 


I. 533. 8. 
Where the holding was doubtful, preſumed for- 
merly ward. I. ib. 9 


How at preſent. I. 534. 10. in f. 
The eſſentials of feudal holdings, J. ib. 10. 
The naturalia, and incidents of them, I. 1b. 11. 
How far proviſions, qualifying, or diſcharging 
the caſualities, are effectual, I. ib. ib. 
Extraneous conditions and proviſions in feudal 
rights, I. ib. 16. 
In what caſes conditions impoſſible or unlawful 
are void; or annul the right to which they are 
adjected. I. 535. 12. 
A reſolutive condition impoſſible, added to a feudal 
right, void, and they ſubſiſt. I. 16. 13. 
The caſe is the ſame of a condition repugnant to 
the nature of the right. I. 16. ib. 
The fee cannot be in pendente, I. 66a. 2. 
One purchaſing lands to himſelf in liferen and 
to the heirs of his body in fee, he is fiar. I. 


658. 8. 
Who capable to grant fees, „ 
or to receive them. I. 536. 15. 


What ſubjeRs are capable to be feued, I. 537. 16. 
Lands under a ſtrict tailie incapable to be feued, 
I. ib. 17. 


emption, in favour of the heretor, be aliened to 
another, I. tb. 1b. 
uch reſtraining clauſes now prohibited, I. 7b. 10. 
Could the annexed property be feued without a 
previous act of diſſolution, I. 538. 18. 
— The other crown-lands, or patrimony of the 
crown, how far they may be feued, I. 26, 10. 
Vor the lands of the principality, I. 539. 19. 
— The Regalia, how far capable to be feued. I, 
| 568. 92. 

The feudal contract a title of alienation. I. 537. 
16 


The right conſtitutive of the fee is an infeftment. 


I. 545. 34. 
See Infeftments. : 
Fees either ward, blench, feu, in mortification, or 


Hou far could lands ſubject to a right of pre- 


— 


| 


— The difference of holding does not alter the caſe 
as to the dignity of the fee. I. 575.112. 
| See Regality, Barony. 

Fees ſimple or tailied, I. 576. 117. 

| See Tailies. | 
Implied conditions in fees, I. 580. 130.—581. 132. 
No proviſions againſt the nature of the fee, or 
diſpenſing with the neceſſary ſolemnities, good. 
I. 576. 119. 
— What is the conſequence if the diſponee to lands 
do not accept; may he be compelled thereto, I. 
580. 130. 
—or where the fiar conſents to the diſpoſition of 
one who has no right, |. ib. 131. 

See Diſpeſitions. 

Alterations in the feudal holdings by the act of 20 
Geo, II. II. 427. 1, &c. 
Caſualities of ward-tenure proceeded from the free 
offer of the ſubjeRs to the crown, for increaſe of 
the revenue, II. 428. 3. 
— The reaſon of them ceaſed when public funds 
were otherwiſe provided, II. 7b. 4. 
Ward-tenure now wholly aboliſhed, I. t6, 15. 
Lands holden ward of the crown converted to 


blench-holdings, II. zb. 5. 
The non-entry duty of ſuch only one per cent. 
of the valued rent, I. 1b. ib. 


Lands holden ward of ſubjects ſimple or taxt 
converted to feu-holdings, II. 429. 6. 
— The value of the caſualities, as ſettled by the 
court of ſeſſion in ſimple- ward, II. 7b. 7. 

V and in taxt-ward, II. 2b. 8. 
— Whether the lands holden of the principality 
conſidered as holding of the crown, or a ſubject, 
as to queſtions upon this ſtatute. 
The infefttments of ward-lands to ftand good to the 
parties themſelves while in life, II. 16. 10. 
no ward-tenures to be granted thereafter. II. 
431. 76. 

Why former meaſures for converting ward-hold- 
ings of the crown, into feu or blench-holdings, 
proved ineffectual. II. zb. 11. 
By taking away ward-holdings, baſe tenures may 
be much increaſed, II. 434. 26. 
— This may be prevented by rene wing our old law. 
II. 16. 10. 

The caſuality of marriage, and clauſes prohibiting 
to alicn, fomctimes annexed to other holdings, 
likewiſe prohibited, II. 428. 4. 
Where a diſpoſition is to one in fee, and the heirs 
of his body, failing a ſubſtitute, what if the diſ- 
ponee renounce. II. 353. 98. 
Parts and pertinents of fees, I. 592. 163, Oc. 
—Steel-bow goods, how far pertinents of fees, I. 
a 596. 173. 

Patronage of a church is a pertinent of the fee to 
which it is annexed, I. ib. 174. 
Feudal delinquencies various of old, both on the 
part of the vailal and of the ſuperior, and on ac- 
count thereof the offender forfeited to the other 
his intereſt in the feudal ſubject, II. 147. 19. 
—Act preſent, the ſuperior never forfeits his right 
to the vaſlal, except in the ſpecial cafe provided 
by 1 Geol. c. 19. II. 7b. 20. 
The feudal delinquencies, whereby the vaſſal for- 
feits 


II. 430. 9. 
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I. 557. 
uch feus void, if the prelate died before conſent 
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feits his fee to the ſuperior, diſclamation, and pur- 
preſture common to all fees, and 3 
roper to ward-holdings, and irritancy of a feu- 
holding ob non ſolutum canonem. 
See theſe ſeveral heads. 
Feudal juriſdiction in the vaſſal, always underſtood 
cumulative with the ſuperior's. II. 476. 27. 
See Juriſdictian. 
Common feuars, who. I. 55. 44- 
Feus fall to the ſuperior thro” non-payment of the 
feu-duty for two years. 
But the irritancy purgeable before decree of decla- 
rator, even tho* there he an expreſs irritant 
clauſe in the charter, IL. 156. 10. 
Feus cum maritagio; in theſe the caſuality of mar- 
riage conventional, now abrogated. I. 637. 56. 


II. 428. 4. 


II. 148. 23. 


Fees (wages); ſervant's fees or wages, how pre- 


ſcribe they. II. 169. 27. 

In caſe of the ſervant's death during the term, what 

is due to his repreſentatives for the current term. 

| I. 58. 55. 

On the maſter's death, in ſuch caſe, the ſervant 

priviledged for the current term. I. 16. ib. 
See Apprentice, Servants. 


FELONV. I his term uſed in our old law, I. 
247. 18. 
Nor. The import and original of the term. 
I. ib. 1. 


N. Antiently all crimes were puniſhed by a con- 
ſideration in money or goods, called Were- 


> I. 16. 2. 
N. Hence no aſſythment due when the party 
ſuffers death. I. 16. 1b. 


FERIAT-DAYS; either civil or religious, III. 31. 3. 
— The civil feriat- time, or vacation days, III. 32. 5. 
—— Religious feriat- days. III. 31. 1. 
See Sunday, Vacation. 

FERRIES. | 

See Mays. 

Frupks (or Fzus). 
| See Fees. 


Feups (or enmities); among the ſubjects of old oc- 
cCaſioned towers orcaſtles with turrets. I 567.91. 
See Towers. 


I. 479. 22, 


FEeu-FARM (holding in); this introduced by ſta- 


tute. I. 556. 53. 
Ward-holdings of ſubjects now converted into feus. 
I. 16. ib. 


The unlimited liberty of ſub- feuing lands moſt in- 
convenient, I. 16. 16. 
— Lands might have been ſub-feued that could not 
have been otherwiſe aliened ; as ward-lands and 
the annexed property, I. 26. 51. in {—54- in f. 


— The requiſites to a feu of church-lands by pre- 
lates, | $ 5s 


of the chapter obtained. I. 16. 56. 
Feus by the inferior clergy. I. ib. 57. 
A feu-duty of furniſhing galleys. I, ib. 58. 
FEWEIL, feal, and divot. I. 682. 31. 


See Common Paſturage. 
FiaRs ; who are fiars in lands taken to more per- 
ſons in conjunct fee and liferent, I. 575. 113. 
—or in ſums and moveables, whether between 
man and wife, or among ſtrangers. I. 15. 114. 
FiARs (of the year). II. 557. 20. 
| dee Sheriffs. 
Vol. III. 


II. 155. 48. 


| 
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FicT1o (juris), or fiction of law, II. 669. 9: 
—Examples thereof, 11. 16. 16. 
—can only be applied to the particular uſes for 
which they were deſigned, IT. 670. 10. 
—An example of this in the union of lands in dif- 
ferent ſhires, II. i6. 1h. 
—and in ſummary decrees of regiſtration, II. ib. 16. 
F1DEI-COMMISSES ; how far our tailies reſemble 
them. I. 582. 135- 
FiDELITY, or fealty(the vaſſal's oath of), L. 622. 14. 
— Oath of fidelity and homage in uſe with us of 
old by heirs and fingular ſucceſlors ; but now 
quite diſcontinued, I. 76. ib. 
— Homage, either abſolute and liege, due to the 
king; or limited due to a ſubject, II. ib. 15. 
— The bond of fidelity mutual between lord and 
vaſlal, I. 16. ib. 
— That is ſtill the caſe between the king and his 
ſubjects, I. 16. 16, 


— Homage, and oath of fidelity, were performed 
by the biſhops to the king. I. ib. ib, 
See Fees. 


Fipts (bona et mala). 


' See Poſſeſſion. 
Frs. 
Sce Fees. 


FiLIaT1ioN; whence inferred, 
Sce Paternity, 

FINDER (of things loſt); intitled to a reward. I. 

209. 4. 

Fines ; how far ſummary impriſonment till pay- 

ment competent, II. 556. 15. 


— The husband not liable for thoſe impoſed on the 


I. 146. 3. 


wife, I. 125. 79. 
— How far the wife can be impriſoned for them. 
I. tb. ib. 


FiX1UM regundorum (actio). 
dee Perambulation. 

FIRE ; the burning of an houſe ; by whoſe fault is 

it preſumed to have happened. 1. 252. 42s 

Sce Damage. | 

FIRE or WATER (trial by), II. 526. 15, 16.— 

662, 4. 

FisHIN G. The clauſe cum piſcationibus, in the 

tenendas, a good title to preſcribe ſalmon- fiſhing. 


I. 574. 111. 
See Salmon-fiſping. | 


I. 281. 152. 


Fisk. How far a doubtful caſe ought to be given 


againſt the fisk, II. 305. 46. 
Is the fisk a creditor in the caſe of the act 1621. 


I. 263. 83. 
See Eſcheat. 2 


FiscAL. The procurator- fiscal ſupplies the place 
of the king's advocate before inferior courts, II. 
692. 30. 

— He ought not to proſecute private offences, but 
in default of the party aggrieved, II. 556. 16. 


FLIGHT. II. 632. 6. 
See Probation, Fugitives. 


ForRcCE and FEAR; it does not exclude all con- 
ſent, I. 255. 50. 
What kind of force is relevant in a reduction up- 
on that head, I. 256. 51. 
—Reverential fear not ſufficient, I. 1b. ib. 


— Third parties interpoling to deliver one from the 
force, reſtored, I. ib. 52. 


—On account of ſpecial circumſtances at the time, 
the party may be 3 tho" no force wag 


uſeq, 
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uſed, I. 256, 53. | 


The deed being reduced, all parties muſt be re- 
poned to their former ſtate. I, ib. 54- 
One deprehended in a crime, compelled to give 
money to prevent diſcovery, intitled to reſtitu- 


tion, I. 76. 55. 
— How far bare threats ſufficient, I. 10. 56. 
In what caſes the deed extorted is intrinſically null. 

I. 257: 57. 


A third perſon interpoſing by advancement of mo- 
ney, or giving bond for relieving the party from 
the force, has good action for reimburſement 

from him. I. ib. 58. 

Reſtitution granted againſt third parties, I. i. 1b. 

— How far the action competent againſt ſingular 


ſucceſſors, I. ib. 59. 
Legal force; the effect of it. I. ib, 60. 
How is the action excluded by the an + ratifica- 

tion, | « 258. 61, 
— How far an oath, not to challenge the deed, ex- 

cludes reſtitution, | I. 10. ib. 
ForCIBLE (entry); a real injury, ſeverely puniſh- 

able, I. 249. 46, 
— may amount to the capital crime of re a 

I. 46, ib. 


Sec Ejection. 
FoRFEITURE. The term from the canon law, 


II. 249. 1. 
more general than confiſcation, II. 1b. ib. 
—ſimply expreſt is always meant of the puniſh- 

ment of high - treaſon. II. 261. 46. 


See Eſcheat, Attainder, Treaſon. 
FoRGERY (of gold or filver coin); is high-treaſon, 


I. 415: 26. 

— To forge braſs or copper coin infers two years 

impriſonment, | I. 416- 27. 

— The penalty of knowingly uttering falſe or coun- 

terfeit money. I. ib. 28. 

FoRGERY (of writings), I. 295. 213, &c. 
See Falſebood. 


FoRISFAMILIATION ; marriage does not infer it. 
| I. 154. 8, Oc. 

See Emancipation, Bairns-part. 
Form ; of bringing cauſes, or ordinary actions, be- 
fore the lords of ſeſſion. II. 514. 16, Cc. 


Form (of writings). I. 121. 54. 
See Stile. 
Fox NIC ATION. I, 121. 54. 


| See Concubinage, 
FoREIGN (DEEDS); how ſuſtained with us. I. 32. 


| 76, &c, 
Foreign (laws) ; matter of fact to us, and mult be 

proved, I. 1. 77. 
— How is this done, I. 76. 16. 


— Deeds ſuſtained as conform to the law of the 
place, and defeated by the ſame law, I. ib, 78. 
What if diſconform to the law of the place, but 
with the ſolemnities of our own law. I. 33. 79. 
How far decrees of foreign courts ſuſtained with 


us, I. ib. 80, 
—or {is pendens in a foreign court, good to ſtay 
ſuit here, I. ib. 81, 
The ſucceſſion of perſons reſiding abroad regarded 
according to the rules of our law, I. 26. 82. 
This holds both as to heritage and moveables. 
I, 16. ib. 

The exception of res judicata, by a foreign decree, 
how far good. | IL. 627.-12, 


See Res judicata ( Exception of). 
The civil and canon laws, how far conſidered as 
foreign. I, 31. 9. 
Intromiſſion with a deceaſt's effects abroad regulat- 
ed by the law of the country where it happens. 


II. 422. 6. 
FoREIGNERS. 
See Subjects. 
FoRRESTS ; they are inter regalia, I. 573. 100. 


— Their privileges and inconveniencies. I. 574. 7b. 


Forreſts belonging to ſubjects ought to be incioſed, 


I. ib. ib. 
— Hained forreſts, what. I. 91. 14. 
FoRSsTALLIN O in fairs and markets); prohibited. 


I. 412. 14. 

FoRTALICEs and towers; the privilege of a for- 
talice can only be granted by the king, I. 567.91. 
— Houſes, with turrets, or turris pinneta, not for- 
- talices, I. 16. 1b. 
— The privilege of fortalices requires a ſpecial 
grant, and not included in a barony. I. 568, 7b. 
The caſe of ſubjects holding out forts or garriſons 


againſt the king. I. ib. ib. 
The king's caſtles at preſent the only fortalices. I. 
ih. 92. 

See Conſtables. 


FoRTHCOMING, or furthcoming, II. 199. 38. 
— How far one who recovers in an action of forth- 
coming, a ſum to which another had a prefer- 
able right, liable to reſtore, I. 218. 35. II. 


203. 52. 


- — What if the debt, which is the ground of ar- 


reſtment, ſtands ſuſpended. II. 200. 38. in f. 
Decrees of forthcoming, a real execution upon 
moveables, _ III. 27. 14. 
See Arreſtment. 
FowLiNG, hunting, and fiſhing; under reſtraintb 
the acts for preſerving the game. I. 593. 166. 
See Juſtices of Peace. 
FRAUD; is prohibited in all contraQts and obligati- 
ons. I. 259. 67. 
See Dolus malus. 
Fraud of debtors againſt their creditors reſtrained 
by the act 1621. I. 261. 73, &c. 


See Bankrupts. 

FREIGHT. I. 398. 21. 
See Maſters of Ships. g 
FREFHOLDERS their ſtate. I. 55. 43. 
Fruits; when to be reſtored, I. 213. 12. 
when due in name of damage and intereſt. I. 

78. 
See Poſſeſſor ( bona fide ). HE er 


FuciTives. Flight a great argument of guilt 
with the Engliſh; what is it here, II. 631. 6. 
—Summary warrant may be granted by any judge 
for apprehending perſons ſuſpe ted of flight, 
and impriſoning them, unleſs they find bail for 
the debt. I. 461. 36,—37: 
Perſons in a criminal trial not compearing, are de- 
nounced fugitives, II. 525. II. 
Fu61TIVEs, what. I. 86. 17, in f. 
FuR1os1ITY ; to furious perſons tutors are ſerved 
by a brieve out of the chancery, I. 165. 4. in f. 
— Putors may likewiſe be given them by the ex- 
chequer, I. 166. 11. 
— The next agnat claiming the office, if paſt 25 
years of age, always preferred. I. 165. 9. 
Deeds in lucid intervals are not reducible on the 


head 
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head of furioſity, 
Preſumed from the complexion of the deed, 
whether it was granted in a lucid interval or not. 

I. 166. 10 

Idiots or madmen not capable of marriage. I. 141. 


18. III. 47. 10. 
See Minors, Idiots. 


G 
Bren (of hazard) ; how prohibited by our 
old law. I. 294. 206. 
Money won at play, beyond 10 J. Sterling, at one 
down-ſitting, by the preſent law, is to be reſtor- 
ed, and the winner liable to five times more, 


I. 10. 208. 
— Where one wins by falſe dice, liable to five 
times the ſum, I. #6; 16. 


— Obligations granted for money won at game, or 
to be played at game, go to the next heir of the 
granter. I. 16. 207. 

What courſe to be taken with thoſe who make 
their livelihood by gaming. I. ib. 209. 

Adventurers at gaming or betting, liable to a fine 
of 500 J. and the ſurniſher of a room in 200 J. 
| I. 16. 211. 

All perſons, except the plaintiff and defendant, 
may be witneſſes as to theſe offences, I. 295: 

th, 

In what time do they preſcribe. I. th, ib, 

By the civil law, the landlord of the houſe, where 
there was gaming, had no action for any wrong 


then done to him, I. ib. 212. 
— How this conſiſtent with juſtice, I. 16. ib. 
other abuſes committed in the houſe where gam- 


ing is, are not to be redreſſed. I. 16. 210. 
Game (acts for preſerving the). II. 571. 13, &c. 
Sce Juſtices of Peace. | 
GAVEL-KIND (deſcent by); the ſame rule of ſuc- 
ceſſion took place with us of old. II. 317. 17. 
Gentry and arms deſcend after a fimilar manner 
with gavel-kind. II. 316, 15. 
GENERAL (letters of horning) ; how far allowed. 
III. 4. 10. 
GENTLEMEN (the title of), 1. . 46; 
ſuch only intitled to a coat of arms, I. 26. 16. 
—who ar e e landed gentlemen. I. 4. 44. 
GENTRY; defcends to all the children, I. 56. 45. 
GEsT10 (pro hærede). 
Sec Behavinur as Heir. 
GEsTOR (negotiorum ). 
See negotiorum ge/tor. | 
GiFT. | I. aab. 1, fe. 
See Donativn. 


I. 232. 24, &c. 


A benefit cannot be obtruded upon one, III. 89. 
The reaſon of this rule. III. 2b. = 
One may uſe a proviſion introduced in his favour 
at pleaſure, III. go. 136. 
or renounce a legal privilege in his favour. III. 
a | tb. 137. 


The difference between gratuitous, rational and 
onerous deeds, III. 26. 138. 
—Remuneratory donations conſidered as rational 
deeds. III. 91. 139. 
Gifts (of eſcheat), c. II. 255. 23, Sc. 
See Donataries, Eſcheat, Seals. 
GiRTHs (privilege of). III. 14. 1. 
See Sanctuary. 


I. 165. 10. | 


II. 366. 1, &c. 


GLEBES and manſes (belonging to miniſters) ; 
what. II. 46. 11 
The glebe muſt conſiſt of four acres of i 

ground, or 16 ſoums graſs. II. 16. 120. 
The deſignation of — 4 and glebes, II. 47. 10. 
— The rule for building manſes where there are 

none, | II. 76. 121. 
— Temporal lands may be deſigned for glebes, in 

default of church-lands, II. 1b. 122. 
—How far miniſters in royal borows have right 

to manſes or glebes. II. 7b. ib. 
Graſs for a heels and two cows, or 20 J. in lieu 
of it, due to the miniſter, beſides the glebe, II. ib. 
123. 

— What if the old glebe may afford graſs ＋ 

horſe and two cows, beſides the four acres of a- 

rable ground. II. 48. 124. 
All glebes, old and new, are tithe- free. II. ib. 125. 
Ihe relief competent to thoſe out of whoſe lands 

they are deſigned. II. 7b. 126. 
Manſes and glebes hold of the crown, and the 

liferent-eſcheats of the incumbents fall to the 

king. II. tb, 127. 
How far docs the profit of the glebe fall within the 

ann. II. 78, 217. 
Gon; the AUTHOR of the law of nature, 1.4.15. 
— How far the particular bodies of law, made by 

the ſeveral nations, under the divine ſanction, I. 


| ib. ib. 
—why the poſitive law of Gop makes no part in 
the diviſion of law, I. 5. 17. 


— The import of the rule; That we ought to o- 
bey Gop rather than men, II. 500. 15. 
Divine truths not ſubject to human powers, II. 
Sto 

GoLD ; mines of gold and filver, Sc. when be- 
long they to the king. I. 573. 109. 


Goops; a proviſion of moveable goods compre- 


hends not noma or debts. I. 87. 19. 
Goods and gear; what thereby underſtood. I. 14. 
ib. 


A diſpoſition of all one's goods, underſtood of what 
remains, after payment of his debts. II. 636. 17. 
GOVERNMENT; ſubmiſhon to it a dictate of tlie 
law of nature, I. 6. 21. 
— How far in the power of ſubjects to throw off 
their governors, III. 65. 64. 
A particular form of church- government, how 
ſar jure divins. I. 21. 50. 
Presbyterian church- government ſecured to us by 
the union, and ſo is our civil right. I. 22. 51. 
GRACE (act of). III. 20. 8, &c. 

Sce Suſpenſions. 

GRACE (days of). I. 560. 9. 

Sec Bills of Exchange. 
GRANTS (the king's), | 

See Seals, 

GRASS (to a miniſter), 

See Glebes. ; 
GRASSUMS ; their effect. II. 105. 45. 
GRoTIUsS (Hd); his opinion touching the ſub- 

ſiſtence of rights in the perſons of infants, Cc. 


II. 259. 39. 


I. 342. 66. 
— Hlis ſentiments as to the entire union of two 
kingdoms. III. 88. 131. 


— His diſtinction of juſtice into attributive and ex- 
pletive explained, I. 3. 11,—12. 
In his parallel between the Romans and Goths, 


he 
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he gives the preheminence to the laſt, N. I. 18. 


23. 
How far his judgment right, in preferring the 
feudal law to the civil. I. ib, 24. 
Gu1LD or gild ; its origin. II. 581. 1. 
The dean of guild and his council, II. ib. 2. 
— Their juriſdiction touching mercantile affairs, 
II. ib, ih, 

and concerning the regulations of — = 
ih, ib. 


The dean of guild's jedge and warrant neceſſary 
to take down buildings, or to erect new ones, 
II. ib. ib. 

Regulations touching ruinous tenements within 
borows, in order to their being taken down and 
rebuilt, II. 16, 3. 
The intereſt of liferenters, how ſaved, when the 
fiar takes down and rebuilds tenements liferent- 


ed. | II. 582. 4. 
The decrees or warrants of the dean of guild 
court, and the review of them. II. zb. 5. 


How far tenements built contrary to the regulati- 
ons, may be ordained to be taken down and 
built conform. II. zh. 6. 

The juriſdiction of this court quite diſtinct from 
that of the magiſtrates and town- council, and 
independent of them, II. 26. 5, 

In borows, where there is no dean of guild, the 
juriſdiction is lodged in the town- council. II. 


583. 7. 


H 
ABILIMENTS, (or ornaments) ; of the wife, 
fall not under the jus mariti. I. 129. 86. 

See Paraphernalia. 
HABITATION ; a perſonal fervitude among the 
Romans. I. 657. 3. 
HABITE and repute, notary or meſſenger, tho' 
really not ſuch, II. 502. 9,—507. 15. 
Hou far their acts, inſtruments and executions, 
ſuſtained. | II, 15. 10. 
Habite and repute wife, ſufficient to ſerve her to 
a terce. I. 661. 15. 
Habite and repute, in the ſervice of heirs. II, 327 
| 18, 


Habite and repute ſufficient as to near relations 
within the country ; but ſome evidence required 
as to ſtrangers, _—_— 

HARMLEss and skaithleſs; how interpreted in 
lawborows. I. 284. 163. 

HasP and STAPLE; the entry of heirs thereby in 
burgal tenements. II. 354. 100. 


| See Heirs. 
HAZ Akp (accident); ejus eff periculum cujus eft | 
commodum. I. 418. 35. 
The rule as to parties being anſwerable for acci- 
dents. I. 469. 61. 
How far theft imputable to accident. I. 18. ib, 
See Conſignation. 
Games of hazard. | I. 294. 206. 
See Games. f 
HEe1Rs. and executors; how far naturally anſwer- 
able to creditors. I, 218. 35. 
Heirs (apparent). II. 322. 1. 
Heirs (preſumptive). II. 15. ib. 


apparent Heirs, 
Heirs (cum beneficio). II. 311. 67. 
In what ſenſe the ſeveral heirs are ſaid to repreſent 


the deceaſed univerſally. II. 323. 6. 
The general ſervice of heirs, and procedure in it. 
II. 326. 14. 

Heirs of line properly heirs at law, and hæredes 
natt, IT. 16. 1 5 
— How far heirs of conqueſt deemed ſuch. II. 15. 
15. 


All other heirs, in a general ſenſe, heirs of provi- 
ſion, and heredes facti. II. ib. ib. III. 53. 28. 
The brieve ſor a general ſervice, II. 327. 16. 


the two heads of it, II. zb. ib. 
may be directed to any judge ordinary or magi- 
ſtrate, II. 1b. 17. 
procedure on it, II. 7b. 1b. 
— How far the heads of it ought to be proved, II. 
ib, 18. 


A ſervice either affirmative or negative, II. 75. 19. 
this laſt improperly called a Service, II. 1b. 16. 
How far a ſervice may be retoured after the par- 
ty's death. II. 328. 16. in f. 
In what ſenſe is a general ſervice included in a 
ſpecial, II. 7b. 20. 
What ſubjects are carried by a general ſervice, II. 
| ib. 21. 

Effectually veſts the right, which a ſpecial ſer- 
vice does not, ee. 
hen neceſſary to heirs of proviſion, 11. ib. 22. 
or in a proviſion of conqueſt, II. 329. ib. 


hat underſtood Conqueſt in ſuch proviſion. II. 


ib. 23. 

A general ſervice may take place, tho noting bs 
thereby carried. 

Heirs of a marriage; how far they may inſiſt, in 

their predeceflor's life, for their proviſions. II. 

328. 22. 

A ſpecial ſervice, and the procedure in it. II. 329, 


: : 24. 
What if one ſuſpect, that a ſervice may be — 
reptitiouſly carried on to his prejudice. II. 330. 


25. 

The claim for a ſpecial ſervice. II. 76. + 4 
The firſt two heads of the brieve for it, the ſame 
as in the general, with addition of the lands, IT. 


ib. ib. 

the laſt infeftment muſt ſhew, to what heirs the 
lands are provided. IT. 16. 16. 
8 to heirs Whatſoever generally go to heirs of 
ine, II. tb. 27. 
but ſometimes it is otherwiſe. II. tb. ib. 


The import of the clauſe of the brieve, That the 
party died at the faith and peace of the king. II, 


ib. 28. 

Any propinquity, intitling to ſucceſſion, ſufficient. 
II. 331. 29. 

In a doubtful caſe the lands preſumed to go to heirs 
at law. II. 16. ib. 
One attainted of parricide, or his iſſue, cannot 
ſerve heir to the deceaſed, II. 25. 30. 


the ſucceſſion goes to the next heir, II. 26, 10. 
— it is no bar to ſucceſſion in moveables. II. 75, 76. 


Other diſabilities to perſons claiming ſucceſſion. 


| II. ib. ib. 

See Succeſſion. 
To whom are ſuch objections competent. II. 7b. 74. 
An alien cannot ſerve, as not being a lawful heir, 
| II, 289. 22. 
— But the next, that is a natural-born ſubject, 
may ſerve without regard to him. II. ng 
e 
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The zd and 4th heads of the brieve. II. 332. 31. 


The fifth concerns the old and new extent, II. 16. 


32. 
— By the old the land- taxation antiently propor- 
tioned, II. 10. 10. 
How far is it a qualification to the electors of 
members of parliament, II. 10. tb. 

— The caſe of the old extent in lands held 7 4 
ib. ib. 

The old and new extents, why called Retour- 
duties, II. i, 33. 

— Their origin, ; II. 16. 1b, 
—Bagimonr's taxation ſupplied theſe in church- 
lands. IT. 333. 34. 
Generally the valued rent not neceſſary to be aſ- 
certained in the ſpecial retour, II. 16. 35. 
it is otherwiſe in a retour of land, formerly held 
ward of the crown, now blench. II. 7b. 10. 
The ſixth head of the brieve, touching the heir's 
lawful age, of no uſe now. II. ib. 37. 


The ſeventh, in whoſe hands the fee is. II. 334. 38. 
How the heir proceeds upon a ſpecial _ II. 
tb. 39. 
Din what caſes a ſeiſin- ox due. II. 20. 1b. 
The effect of the heir's ſeiſin not regiſtred. II. 15. 40. 
How the ſubject ſuperior, of old and at preſent, 
compelled to enter the heir retoured in ſpecial, 
II. 16. 41. 
— The effect of his diſobeying the charge to that 
purpoſe, II. 335. ib. 
— what if the ſuperior himſelf is not infeft, II. 16.42. 
On what grounds may the ſuperior refuſe to en- 
ter the heir, II. 16. 43. 
— The powers competent to the mediate ſuperior 
who ſupplies the vice, II. 336. 44 
— what incumbent on the ſub - vaſſal before he be 
received, II. 7b. 45. 
The ſervice muſt be to the perſon who is truly fi- 
ar, which may be doubtful in caſe of conjunct- 
fees. II. 336. 46. 
See conjundt- Fees. | 
and of him who is heir in the ſubject, II. 337.48: 


— in proviſions to heirs or bairns of a marriage 


who is to be ſerved, II. 16. tb. 
—or to heirs-male and female of a marriage, II. 
| 338. 49- 

or of conqueſt to heirs, or heirs and children of 
a marriage, 1 
or of a ſum of money to heirs of a morning II. 
ib. 51. 


in proviſions to heirs or children of a marriage, 
frequently an arbitrary queſtion, if they be li- 
mited to the eldeſt, or extend to the whole. II. 
th. 52. 

Heirs of a marriage, how differently underſtood. 
II. tb. 53. 

Subſtitution of the heirs of a third party underſtood 
ſuch heirs poteantia, tho' not actu, or the per- 
fon that might be heir to him on his death, and 
termed ſuch deſignative only, viz. to point out 


the perſon, II. 339. 54- 


How an heir of tailie or proviſion mult proceed, 


where the ſubjects are not actually taken in 
terms of the proviſion, II. 16. 55. 
Whether theſe who are the next apparent heirs at 
the deceaſed's death may then be entred, tho 
there be a nearer in /þe; as of a father to his 


on, II. ib. 56. 
Vor. III. 


— What if another child is then in utero. II. 3 39. 


Heirs of tailie ſerved, how far bound to Jena in 
| favour of a nearer who ſuperveens. II. 340. 57. 
A ſpecial ſervice evaniſhes, unleſs the heir ſerved 
be inteft before his death. II. 16. 58. 
An heir of line, who is likewiſe heir of proviſion, 
ſerving in the character of heir of line, carries 
not thereby the ſubje& of the proviſion, II. 16. 
How far heirs of proviſion, or of tailie, in = 
ſonal rights, are univerſally liable to the de- 
ceaſed's debts, II. 341. 60. 
— The diverſity between a ſervice of one as heir- 
general, — as heir in general of proviſion, II. 
ib. 61. 
—An heir of entail in a land- eſtate, how far on 
liable according to the value of the ſubjects, II. 
342. 62. 
or a diſponee to a land- eſtate, under a facul 

to the diſponer to revoke it, or contract debt 
thereon, II. 16. 63. 
what heirs of proviſion may reduce deeds to 
their prejudice, II. 343. 64. 
How far an heir of proviſion in a contract of 
marriage may be ſubjected to a ſtrict entail, II. 


ib. 65. 

—or totally barred, II. 7b. 1b. 
Heirs in a ſtrict tailie, how far ſubjected to debts, 
II. 7b. 66. 
Creditors of the deceaſed, how far preferable ta 
thoſe of the heir. II. 16. 67. 
The benefit of diſcuſſion among heirs of different 
kinds, II. 16. 68. 


and their relief againſt one another, II. 7b. 69. 
— What if the deceaſed has bound himſelf and his 
heirs to pay without the benefit of diſcuſſion, IT. 
444.70 

or had bound himſelf and certain ſpecial heirs. 
II. 40. ib. 

Heirs-portioners ; how far liable to debts beyond 
their own proportion in the ſucceſſion, II. ib. 71. 
—liable, according to their proportions in the e- 
ſtate ſucceeded to, whether equal _ * 
ib. 72. 

if the anceſtor has conveyed part of the an 
to one of them, is ſhe bound to collate the 


ſame, II. 16. 73. 
is one of them liable for the deficiency of the 
reſt. II. 345. 74. 


Superiorities fall to all the heirs-portioners; but if 
more, will be adjudged to them, according to 
their ſeniority, and the eldeſt has 1 

ib. 75. 

—if one only, adjudged to the eldeſt, II. ib. 

in feu-ſuperiorities a proportionable recompence 
is due to the reſt for the conſtant rent or feu- 
duty, | II. th. 16. 

is ſuch due on account of the caſualities; or in 
other ſuperiorities, II. 346. 76. 

—a parallel between the atio familie erciſcundæ, 

and the action of diviſion among Es II, 
ib. 77. 

— Where indiviſible patrimonial intereſts 3s 
the eldeſt, ſhe is liable in a recompence to the 
reſt, II. zb. 78. 

— The effect of an irritancy of the ſeude goes alike 
to all the heirs-portioners. II. 347: 79. 
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Juriſdiction belongs to each heir-portioner, as to 


their own lands, II. 347. 80. 
— if the lands devolving to heirs-portioners are a 
barony, have all of them a right of barony as 
to their own ſhares. II. tb. 81. 
Patronage of churches goes to all the heirs-porti- 
oners, and is exerciſed by turns. II. 348. 82. 
Titles of honour and hetetable offices £o to the 
eldeſt, I. 1b. 83. 
How far the eldeſt liable in a recompence, as to 
ſuch offices. II. 46. ib. 
See Supertorities. 
The principal meſſuage is adjudged to the eldeſt 
heir-portioner, II. 16. 84. 
—is ſhe liable in a recompence to the reſt, in re- 
lation to it. II. 2b. ib. 
What if ſums are provided to heirs-portioners by 
unequal proviſions, II. 349. 85. 
or where one provides the ſame eſtate to heirs 
of different marriages, II. 16. 86. 
In what caſes do heirs of proviſion require a ſer- 
vice, or are intitled without it, II. 350. 87. 
Does an heretable bond, payable to one being 
on life, and after his death to another, go to the 
ſubſtitute without a ſervice. II. tb. 88. 
The retouring a ſpecial ſervice after the party's 
death, good only as to the general ſervice there- 
in included. II. 7b. 89. 
A ſpecial ſervice void, if carried on before an in- 
competent judge. II. 1% 90. 
In what caſes may one be reponed againſt his 
ſervice as heir, II. zb. ib. 
What if the eſtate is evicted from the party, as 
not the true heir. II. 26. 91. 


Reduction of ſervices, how proceeded in of old, 


and how at preſent. II. 75. 92.— 352. 93. 
The heir may ſerve at any time, unleſs he be ex- 
cluded by preſcription upon another's retour, 
II. 352. 94. 

— How the true heir's right ſaved from preſcripti- 
on where another is ſerved, II. 15. 95. 
Sometimes an erroneous ſervice falls by the fie. 
vice of the true heir, without any reduction, II. 


353. 96. | 


—Preſctiption on a retour operates, tho' the par- 
ty ſerved did not poſſeſs, II. 7b. 97. 
good in favour of a general ſervice, II. 7b. 7b. 
it commences from the date of the retour. II. 
| ib. ib. 

If the diſponee renounce the right, the heir at law 


takes the ſubject, and not the ſubſtitute, II. 7b. 


8. 

Infeftments of heirs by precepts of clare einer 
from the ſuperior, II. 2b. 99. 
or other voluntary precepts, II. 2b. 16, 
if they proceed only upon a general ſervice, no 
better than ſimple precepts of clare conſtat. II. 
354. 15. in F. 

The entry of heirs in burgal tenements by haſp 
and ſtaple, &c II. 16. 100. 
The heir's poſſeſſing the eſtate on an adjudicati- 
on upon his 1 in a truſtee's name, e- 
quivalent to a ſervice, II. 16. 101. 
The heir's diſponing the eſtate to a truitee, in or- 
der to adjudge on a fpecial _— immediate- 
ly ſubjects him, whether he poſſeſs or not. II. 
ib. 102. 


The heir's poſſeſſing the eſtate, otherwiſe than as 


— — 
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purchaſer at a roup before the lords of ſeſſion, 
ſubjects him as heir. II. %. 103. 
The deceaſed apparent heir's having poſſeſſed the 
eſtate three years, ſubjects the next apparent 
heir to his debts, to the value of the eſtate, by 
the act 1695, II. 355. 104. 
—— If the next heir do not enter, it was ſometimes 
thought, that the creditors of the deceaſed ap- 
parent heir could not reach him, II. zb. 105. 
—in ſuch caſe remedy now found competent to 
the creditors on the foreſaid act, II. 16. 106. 
—what if the eſtate is carried off by the creditors 
of the next heir, II. 356. 107. 
Tue next heir not ſubject to gratuitous deeds, 
II. 156. 108. 

— How far does it ſubje the next heir to the de- 
ceaſed apparent heir's rational deeds, II. 7b. ib. 
What if an infeftment of annualrent was only 
in the perſon of the deceaſed predeceſſor laſt in- 
feft, II. 6. 109. 
— The next heir has the benefit of diſcuſſion a- 
gainſt the repreſentatives of the deceaſed, II. 10. 

8 Ä ib. 

— This only a perſonal claim againſt the next 
heir, not good againſt his onerous fingular ſuc- 
ceſſors. II. tb. 10. 
If the heir is not entred, the creditors of the de- 
ceaſed may obtain decree of conſtitution, or 
cognitionis cauſa, and thereon adjudge the eſtate; 
the procedure in order to this diligence. II. 357. 
110. 

None can tranſmit to his heir a better or higher 
right than he is veſted with. III. 77. R. 27. 
Ignorance is preſumed in heirs, of the ſtate of the 
debts due by or to the predeceſſor. III. 70.R.22. 
Penalties upon private delinquencies paſs not upon 
the heir, unleſs litiſconteſtation was made with 
the deceaſed, III. 67. R. 19, 
Hut action is ſtill competent againſt the heir for 
ſimple reſtitution, or the value; which was the 
rule in the canon Jaw. III. 68. 71. 
In public crimes, where the offender dies before 
ſentence, the heir not liable to any forfeiture or 
penalty. III. 69. 74. 
Penalties due on contracts affect the heir, in the 
ſame manner as they would have done the de- 
ceaſed. III. ib. 72. 
The entry of an heir is conjoined with the deceaſ- 
ed's death, | III. 99. R. 44. 
In what ſenſe is the heir faid eadem perſona cum 
defuncto, ; III. 16. 163. 
— The poſſeſſion of an heir dying unentred, is 
profitable to the next heir, in the caſe of the 
poſitive preſcription, III. 16. ib. 
—Renunciation of an heir likewiſe conjoined with 
the anceſtor's death. III. 100 tb. in V. 
Poſſeſſion of the deceaſed, how far continued up- 
on the heir. III. 26. 164. 
The ſeveral kinds of ſucceſſors repreſent the de- 
ceaſed univerſally in different reſpects, each for 
his own part in the ſucceſſion. III. 7b. 165. 
The natural fruits and roots unſevered fall to the 
heir, with the grounds, but the induſtrial to the 
executors. | II. 412. 19. 


See apparent Heirs, Succeſſion, Tailies, Be- 
haviour, Superiors, Service, Inventary, 
laſt Heir. 

HE1RSHIP-MOVEABLES; they belong only to the 
| If 
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MATTERS OF THE SCOTCH LAW, Sc. 55 


heir of line. | IT. 328. 21. 
What are the heirſhip-moveables, and who is qua- 
lifted to have them. II. 292. 6. 
HELPERs (to pariſh- miniſters); called co-adjutors 
or aſſiſtants, II. 15. 40. 
— How far can the commiſſion of tithes appoint a 
proviſion to an helper, II. 76. 41. 


— They may, in caſe of very large pariſhes, and 
ſufficiency of tithes, modify a larger ſtipend, in 
conſideration that the miniſter muſt have an 
helper. II. 76. ib. 

See Penſion. 


II. 506. 12. 


HE RAU Ds and purſevants. 
See Lyon ( Lord). 
HeRp (of beaſts or cattle); is to be tended in win- 
ter as well as ſummer. I. 506. 9. 


Cattle treſpaſſing upon the neighbour's ground may 
be — and detained till payment of the 
expence, and half a merk each, I. 16. ib. 

—may they likewiſe be detained till payment of 
the damage. III. 27. 16. 

HEREZELD, (or Heriot); what, by whom, and 
to whom due, I. 596. 172. 

not due by heirs of feuars, or of tenants that had 
ſtanding tacks, I. ib. 1%, 

— The receiving it intitles the widow and chil- 
dren to continue in the poſſeſſion one year there- 


aſter, II. 104. 35. 


—it is an unfavourable caſuality, and almoſt uni- 


verſally in diſuſe. II. 116. 69. 
HERETABLE and moveable rights, I. 514. 36. 
— Heretable rights, whereon infeftment has not 


followed, may be aſſigned, II. 194. 19.— 195. 
2 


ums in heretable bonds, before infeftment, may 
be arreſted, and likewiſe adjudged, II. 198. 35. 
Competition between the arreſter of ſuch here- 
table bond, and an adjudger of it. II. 204. 96. 
Competition of heretable rights can only be diſcuſt 
before the lords of ſeſſion. II. 514. 17. 
See Moveable and heretable Bonds, jus ma- 
riti, Affrenations. 

HERITAGE ; it deſcends, conqueſt aſcends, a- 
mong collateral heirs. II. 297. 21. 
Wadfets redeemed, when to be eſteemed heritage, 
when conqueſt, ' II. 20. ib. 
HERE TICS; in hereſy, place for repentance be- 
fore ſentence, II. 79. 221. 
—Church-judicatories competent to judge of here- 
ly, to what effect. II. 16. 223. 
The profeſſors of the reformed religion, of old, 
committed to the flames as heretics, II. 588. 8. 
One adjudged an heretic by church-judicatories 
may, notwithſtanding, be orthodox in reality. 


II. 590. 14. 
HERETORS. 


See Barons, Feuars, Freeholders. 
HiGcH-CONSTABLE. II. 532. 1, Cc. 
See Conſtable. 


HicHh-waAYs, I. 679. 21. 

—Purpriſion thereon. II. 150. 28. 
See Mays. 

HoLpinGs (feudal) ; the general nature of them. 


. I. 529. 2. 
All lands in Scotland hold of the crown mediately 


or immediately, 


I. 530. 16, ya 
—Hence the king called our liege-lord, and the 


ſubjects lieges, or liege-vaſlals, I. 1b. ib. 


The eſſentials of a feudal-holding. I. 533. 8. 
Holdings in capite, how underſtood. 1, 613. 59. 

See Fees, tuard, and the other kinds of fees. 
HoLoGRAPH ; ſuch bonds and miſſives preſcribe 

in 20 years, unleſs the ſubſcription is proved b 
the defender's oath, II. 172. T 
— Prove not their dates againſt the heir reducing 
on death-bed; or in competition with more 
formal deeds. I. 333. 37 
HoMAGE ; of old in uſe, I. 622. 14. 
—Can homage or fealty be exacted by ſuperiors 
at preſent, I. 643. 4. 
Was there ever homage-anceſtrial in uſe with us. 
I. 644. 16. 

See Fidelity. 

HomoLoGATION ; what deeds infer it, I. 341. 


— lt is not preſumed, | I. ib. ib. 
— but, from the connexion of the parties and cir- 
cumſtances, it is ſometimes otherwiſe, I. 76. ib. 
—Proteſtation ſaves againſt homologation, I. 16. ib. 
—- Neceflary acts do not infer it. I. 16. ib. 
HoxouR. (titles of); the conformity or diverſit 
between titles of honour in England and thoſe 


here, I. 74 12: 
— May titles of honour be granted aſſignable, I. 
75. 16. 


— The uſing theſe of the anceſtor does not ſubject 

the party to the paſſive titles. .- 32. 32. 
See Peers. 

HoRNING ; it paſſes of courſe on decrees of regi- 
{tration in the books of ſeſſion, or other decrees 
before the lords, and then bear ex decreto domi- 
norum, Oc. III. 3. 2 

—As to decrees of inferior judges, horning paſſes 
not on them till the days of law are expired, and 
the authority of the lords obtained on a common 
bill, and bear ex deliberatione dominorum, &c. 

III. 4. 156. 

The order of executing hornings. III. 2. 3. 

Hornings conſiſt of two parts. 1. The warrant to 
charge for payment or performance. 2. Incaſe 
of non-compliance, to denounce the party, III. 

th, ib. 

The procedure in a denunciation, III. tb. 4. 

— The horning and executions muſt be duly re- 
giſtred. III. 0. 16. 

The form of denouncing for not compearing be- 
fore the court of juſticiary or circuit-court. III. 

The conſequences of denunciation. III. 5; ö. 

Denunciation at the market- croſs of Edinburgh, 
againſt parties not living within the ſhire, ſerves 
only for a caption. III. 75. 7. 

Relaxation from the horn, and its effects. III. 

| ib. 8, 

Caption; the conſequence of a horning, III. 4. 11. 

. See Caption. | 

General letters of horning competent for the king's 
revenue, miniſters ſtipends, revenues of col- 
leges, univerſities, and ſchools. III. 25. 10, 

Days of the charge, in ſeveral caſes various; but 
In form as effeirs regularly imports 15 days. III. 


2: 3. 

Can the tenor of a horning be proved. II. 643. 7. 

Summary hornings, when granted. III. 2. 3. 
See Denunciation, Eſcheat. 


HosPITALS, 


; II. 9. 25. 
See 
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Juriſdiction belongs to each heir-portioner, as to 

their own lands, II. 347. 80. 
— if the lands devolving to heirs-portioners are a 

barony, have all of them a right of barony as 
to their own ſhares. II. tb. 81. 
Patronage of churches goes to all the heirs-porti- 
oners, and is exerciſed by turns. II. 348. 82. 
Titles of honour and heretable offices go to the 


eldeſt, II. ib. 83. 
How far the eldeſt liable in a recompence, as to 
ſuch offices. II. 16. ib. 


| See Supertorities. 
The principal meſſuage is adjudged to the eldeſt 


heir-portioner, II. 7b. 84. 
is ſhe liable in a recompence to the reſt, in re- 
lation to it. II. 10. ib. 
What if ſums are provided to heirs-portioners by 
unequal proviſions, II. 349. 85. 
or where one provides the ſame eſtate to heirs 
of difterent marriages. II. 76. 86. 


In what caſes do heirs of proviſion require a ſer- 
vice, or are intitled without it, II. 350. 87. 
Does an heretable bond, payable to one being 
on life, and after his death to another, go to the 
ſubſtitute without a ſervice. II. tb. 88. 
The retouring a ſpecial ſervice aſter the party's 
death, good only as to the general ſervice there- 


in included, II. 7%. 89. 


A ſpecial ſervice void, if carried on before an in- 
competent judge. II. 1 9o. 
In what caſes may one be reponed againſt his 
ſervice as heir, 


not the true heir. II. 26. 91. 


Reduction of ſervices, how proceeded in of old, 


and how at preſent. II. ib. 92.—352. 93. 
The heir may ferve at any time, unleſs he be ex- 
cluded by preſcription upon another's retour, 

| II. 352. 94. 

— How the true heir's right ſaved from preſcripti- 
on where another is ſerved, II. 16. 95. 
Sometimes an erroneous ſervice falls by the ſer- 
vice of the true heir, without any reduction, II. 


_— 353. 96. 
—Preſcription on a retour operates, tho the par- 
ty ſerved did not poſſeſs, II. 1b. 97. 


good in favour of a general ſervice, II. 10. ib. 
it commences from the date of the retour. II. 


tb, ib. 


If the diſponee renounce the right, the heir at law 


takes the ſubject, and not the ſubſtitute, II. 10. 
8 


Infeftments of heirs by precepts of clare Jens 
from the ſuperior, II. 2b. 99. 
or other voluntary precepts, IT. 26. 16. 
— if they proceed only upon a general ſervice, no 
better than ſimple precepts of clare con/tat. II. 

| 354. 1b. in . 

The entry of heirs in burgal tenements by haſp 


and ſtaple, &c II. 2b. 100. | 


The heir's poſſeſſing the eſtate on an adjudicati- 
on upon his erf in a truſtee's name, e- 
quivalent to a ſervice, II. 10. 101. 
The heir's diſponing the eſtate to a truitee, in or- 
der to adjudge on a ſpecial er immediate- 
ly ſubjects him, whether he poſſeſs or not. II. 
ib. 102. 


The heir's poſſeſſing the eſtate, otherwiſe than as 


purchaſer at a roup before the lords of ſeſſion, 
ſubjects him as heir. II. 76, 103. 
The deceaſed apparent heir's having poſſeſſed the 
eſtate three years, ſubjects the next apparent 
heir to his debts, to the value of the eſtate, by 
the act 1695, II. 355. 104. 
—— If the next heir do not enter, it was ſometimes 
thought, that the creditors of the deceaſed ap- 
parent heir could not reach him, II. 7b. 105. 
—in ſuch caſe remedy now found competent to 
the creditors on the foreſaid at, II. 16. 106. 
—what if the eſtate is carried off by the creditors 
of the next heir, 
— The next heir not ſubject to gratuitous deeds, 
| II. zb; 108; 

Ho far does it ſubje& the next heir to the de- 
ceaſed apparent heir's rational deeds, II. ib. ib. 
What if an infeftment of annualrent was only 
in the perſon of the deceaſed predeceſſor laſt in- 
feft, II. 7b. 109. 
— The next heir has the benefit of diſcuſſion a- 
gainſt the repreſentatives of the deceaſed, II. 76, 
ib. 

— This only a perſonal claim againſt the next 
heir, not good againſt his onerous ſingular ſuc- 
ceſſors. II. 16. 10. 
If the heir is not entred, the creditors of the de- 
ceaſed may obtain decree of conſtitution, or 
cognitionts cauſa, and thereon adjudge the eſtate; 
the procedure in order to this diligence. II. 357. 
110. 


II. 4%. ib. | None can tranſmit to his heir a better or higher 
— What if the eſtate is evicted from the party, as | 


right than he is veſted with, III. 77. R. 27. 
Ignorance is preſumed in heirs, of the ſtate of the 
debts due by or to the predeceſſor. III. 70. R. 22. 
Penalties upon private delinquencies paſs not upon 
the heir, unleſs litiſconteſtation was made with 
the deceaſed, III. 67. R. 19, 
Hut action is ſtill competent againſt the heir for 
ſimple reſtitution, or the value; which was the 
rule in the canon law. III. 68. 71. 
In public crimes, where the offender dies before 
ſentence, the heir not liable to any forfeiture or 
penalty. III. 69. 74. 
Penalties due on contracts affect the heir, in the 
ſame manner as they would have done the de- 
ceaſed. III. 26. 72. 
The entry of an heir is conjoined with the deceaſ- 
ed's death, III. 99. R. 44. 
—]n what ſenſe is the heir faid eadem perſona cum 
defuntto, III. 76. 163. 


| — The poſſeſſion of an heir dying unentred, is 


profitable to the next heir, in the caſe of the 
politive preſcription, III. 16. ib. 
—Renunciation of an heir likewiſe conjoined with 
the anceſtor's death. III. 100 ib. in V. 
Poſſeſſion of the deceaſed, how far continued up- 
on the heir. III. 25. 164. 
The ſeveral kinds of ſucceſſors repreſent the de- 
ceaſed univerſally in different reſpects, each for 
his own part in the ſucceſſion. III. 2. 165. 
The natural fruits and roots unſevered fall to the 
heir, with the grounds, but the induſtrial to the 
executors. | II. 412. 19. 
See apparent Heirs, Succeſſion, Tailies, Be- 
hauiour, Superiors, Service, Inventary, 

laſt Heir. 
HE1RSHIP-MOYEABLES; they belong only to the 
heir 


II. 356. 107. 
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MATTERS OF THE SCOTCH LAW, &. 55 


heir of line. | IT. 328. 21. 
What are the heirſhip-moveables, and who is qua- 

lifted to have them. II. 292. 6. 
HELPERs (to pariſh-miniſters); called co-adjutors 


or aſſiſtants, II. 15. 40. 
— How far can the commiſſion of tithes appoint a 
proviſion to an helper, II. ib. 41. 


— They may, in caſe of very large pariſhes, and 
ſufficiency of tithes, modify a larger ſtipend, in 
conſideration that the miniſter muſt have an 
helper. II. 7b. tb. 


See Peonſion. 


HERAauLDs and purſevants. II. 506. 12. 
See Lyon (Lord). 

HRD (of beaſts or cattle); is to be tended in win- 

ter as well as ſummer. I. 506. 9. 


Cattle treſpaſſing upon the neighbour's ground may 
be n, and detained till payment of the 
expence, and half a merk each, I. 10. ib. 

may they likewiſe be detained till payment of 
the damage. III. 27. 16. 

HEREZELD, (or Heriot) ; what, by whom, and 
to whom duc, I. 596. 172. 

—not due by heirs of feuars, or of tenants that had 
ſtanding tacks, I. ib. 1, 

— The receiving it intitles the widow and chil- 
dren to continue in the poſſeſſion one year there- 
aſter, eg IC; 

—it is an unfavourable caſuality, and almoſt uni- 
verſally in diſuſe. II. 116. 69. 

HERETABLE and moveable rights, I. 514. 36. 

— Heretable rights, whereon infeftment has not 
followed, may be aſſigned, II. 194. 19.—195. 

2 


ums in heretable bonds, before infeftment, may 
be arreſted, and likewiſe adjudged, II. 198. 35. 
Competition between the arreſter of ſuch here- 
table bond, and an adjudger of it. II. 204. 96. 
Competition of heretable rights can only be diſcuſt 
before the lords of ſeſſion. II. 514. 17. 
See Moveable and heretable Bonds, jus ma- 
riti, Aſſtenations. | 
HERITAGE; it deſcends, conqueſt aſcends, a- 
mong collateral heirs. IL 297. 21. 
Wadſets redeemed, when to be eſteemed heritage, 
when conqueſt. II. 7b. 16. 


HERETICS; in hereſy, place for repentance be- 


fore ſentence, II. 79. 221. 
—Church-judicatories competent to judge of here- 
ly, to what effect. | II. 16. 223. 
The profeſſors of the reformed religion, of old, 
committed to the flames as heretics, II. 588. 8. 
One adjudged an heretic by church-judicatories 
may, notwithſtanding, be orthodox in reality, 


II. 590. 14. 
HERETORS. 


See Barons, Feuars, Freeholders. 
HiGH-CONSTABLE. II. 532. I, &c. 
See Conſtable. | 


Hich-wars, I. 679. 21. 

—Purpriſion thereon. II. 150. 28. 
See Ways. | 

Hol DI Nds (feudal); the general nature of them. 


; I. 529. 2. 

All lands in Scotland hold of the crown mediately 
or immediately, I. 530. ib. in f 

—Hence the king called our liege-lord, and the 
ſubjects lieges, or liege · vaſſals. I. 1b. ib. 


The eſſentials of a feudal- holding. I. 533. 8. 

Holdings in capite, how underſtood. I. 613. 59. 
See Fes, tuard, and the other kinds of fees. 

HoLoGRAPH; ſuch bonds and miſſives preſcribe 
in 20 years, unleſs the ſubſcription is proved b 

the defender's oath, II. 172. 4 

— Prove not their dates againſt the heir reducing 


on death-bed; or in competition with more 
formal deeds. L 33% 35 


HoMAGR; of old in uſe, I. 622. 14. 
—Can homage or fealty be exacted by ſuperiors 


at preſent, I. 643. 4. 
— Was there ever homage- anceſtrial in uſe with us. 


I. 644. 16. 
See Fidelity. 
HomoLoGATION ; what deeds infer it, I. 341. 


—lt is not preſumed, I. 7b. ib. 
— but, from the connexion of the parties and cir- 
cumſtances, it is ſometimes otherwiſe, I. 15. ib. 
Proteſtation ſaves againſt homologation, I. ib. ib. 
— Neceſlary acts do not infer it. I. 16. ib. 
Horx ouR (titles of); the conformity or diverſit 

between titles of honour in England and thoſs 
here, I. 74. 12. 
May titles of honour be granted aſſignable, I. 
16. 

The uſing theſe of the anceſtor does a fibject 
the party to the paſſive titles. 1 3 
Sce Peers. 
HoRNING ; it paſſes of courſe on decrees of regi- 
{tration in the books of ſeſſion, or other decrees 
before the lords, and then bear ex decreto domi- 
norum, &c. IIL 3. 9, 
As to decrees of inferior judges, horning — 
not on them till the days of law are expired, and 
the authority of the lords obtained on a common 
bill, and bear ex deliberatione dominorum, Oc. 
III. 4. 15. 

The order of executing hornings. III. 2. 3. 
Hornings conſiſt of two parts. 1. The warrant to 
charge for payment or performance. 2. Incaſe 
of non-compliance, to denounce the party, III. 
th, ib. 

— The procedure in a denunciation, III. 16. 4. 
— The horning and executions muſt be duly re- 
giſtred. III. 16. 16. 
The form of denouncing for not compearing be- 
fore the court of juſticiary or circuit- court. III. 
The conſequences of denunciation. III. . ö. 
Denunciation at the market- croſs of Edinburgh, 
againſt parties not living within the ſhire, ſerves 


only for a caption. III. tb. 7. 
Relaxation from the horn, and its effects. III. 
ib. 8. 


Caption; the conſequence of a horning, III. 4. 11. 
See Caption. | 
General letters of horning competent for the king's 
revenue, miniſters ſtipends, revenues of col- 
leges, univerſities, and ſchools. III, zb. 10, 
Days of the charge, in ſeveral caſes various; but 
In form as effeirs regularly imports 15 days. III. 


2. 3. 
Can the tenor of a horning be proved. II. 643. 2 
Summary hornings, when granted. III. 2. 3. 

See Denunciation, Eſcheat. 
HosPITALS, 


: II, 9. 25. 
See 
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56 INDEX OF THE PRINCIPAL 


See Mhrtifications, 
Hovuss ; mails or rents of them preſcribe de anne 
in annum, in three years. II. 103. 31. 
See Preſcription. bf 
HunTinG, fowling and fiſhing. I. 593. 166. 
The forbidden time of year for hunting and fowl- 
ing. I, ib. ib. 
See Fewling, | 
HusBaANnD ; is curator to his wife during her mino- 
rity, and is in a manner ſuch to her even there- 
after, all deeds by her, without his conſent, be- 
ing void; and as he muſt be called in all actions 
againſt her for his intereſt, I. 124. 65. 


ho he differs from ordinary curators, I. 127. 


79: 

— What if the husband himſelf is minor, I. 177. 61. 
or incapable to authoriſe his wife. I. 124. 67. 
In actions at the wife's inſtance againſt the huſ- 
band, the court will authoriſe her. I. 125. 71. 
How far the husband is liable for the wite's debt 
during the marriage, I. 130. 92. 
or after its diſſolution. I. 134. 108. 
Husband and wife incompetent witneſſes for or a- 
gainſt one another. | II. 646. 11. 
Inhibition at the husband's inſtance againſt the 
wife; it does not free him from neceſſaries fur- 
niſhed to her. I. 261. 75. 
See Marriage, Wife, Aliment. 
HyPoTHEC; tacit hypothecs frequent with the 
Romans, but much reſtricted with us. I. 386. 


7 in f. 
Hypothec of the fruits for the rent, ib. 8. 
— it laſts on the fruits till the year's rent of which 


they are the product is paid, I, ib. ib. 
it continues upon the ſtock or goods on the 
ground for three months after the term of pay- 
ment of the rent. I. 16. th, in V. 
A ſubtenant's rent liable to a kind of hypothec, 
the heretor having a preference thereon. I. ib. . 
The Britiſh ſtatute 8 Anne does not concern 
this hypothee. I. ib. ib. in ff 
The hypothec of inve&a et illata for the houſe- 
rent, and damages to the houſe, I. ib. 10. 


— Does it affect ſtranger's goods uſed as furniture. 


I. 387. ib. in f. 

What is the reaſon that the hypothec on the corns 
is ſtronger than that on the beſtial. I. 26. 16. 
The landlord may obtain a ſequeſtration of the 
goods before the term of payment. I. 6. 11. 
The hypothec of ſhop- goods, how made effectual 


for the rent of the ſhop. I. ib. ib. 
The hypothec competent to a letter of a fiſhing 
upon the fiſh. | I. ib. 10. 


Intromitters with the goods ſubject to the hypo- 
thec, how far liable, I. 16. 12. 
Lare lawfu purchaſers from the immediate intro- 
mitter liable to the hypothec. I. 16. 15. 
Hypothec, or right of retention, competent upon 
the ſubject for the expences upon it. I, 388. 15, 
Retention granted to a cautioner againſt the prin- 
cipal debtor, till he is relieved, a kind of hypo- 
thec. I. 389. 17. 
Whether does this retention obtain in every caſe 
where the debtor is engaged for the creditor till 

he is relieved. I. uh. 18. 

See Retention. 
One of the creditors of a bankrupt reducing a right 


-. granted by the bankrupt preferable by a kind of 


hypothec upon the ſubject for his _——_— I. 
388. 14. 

Hypothec of the owner or maſter of a ſhip on the 
cargo for the freight, I. :b. 16. 
ak of the ſeamen upon the freight for their 
wages. I. ib. ib. 
The hypothec of the titular or miniſter upon the 
tithes for the — or ſtipend. I. 387. 13. 
If the titular is in poſſeſhon by drawing the tithes, 
he has a hypothec againſt the intromitters with 
the crop for the tithe. I. 388. 16. 

See Pledge, Tithes, Stipend. 


I 
PP AN TUM poſſumus quod jure her ag > 
3. 68. 
IpioTs ; cannot contract nor make a will; the 
brieve of idiocy, I. 166. 11. 
— The guardian of an idiot more properly called 
tutor than curator, III. 47. 9. 
Idiots or madmen incapable of any kind of buſineſs, 
| HI. ib. R. 3. 
—incapable of marriage, III. 2b. 10. 
but marriage not diflolved by ſuch calamity ſu- 
perveening. III. 76. 16. 
Pupils, while infants, compared to _— III. 
19. II. 
See Tutors, Furiaſity. 
JEDGE and warrant. 
See Guild, 
JesT ; what is jeſtingly faid infers no obligation. 
I. 96. 16. III. 106. 185, 


IL 581, 2. 


IGNORANCE} it is either of law or fact. I. 215. 


24.—469. 62. 

Does ignorance of the law make way for condictia 

iudebiti. I. ib. ib. 

Ignorance of another's fact, but not of one's own, 
is preſumed. 


I. 470. 62. 1 | 
Ignorance preſumed in an heir or cautioner, III. 


| 70. R. 22. 
— This rule exemplified in the caſe of undue pay- 
ment, III. 15. 76. 


In circumſtantial caſes, the payer himſelf may 
be reſtored againſt the ſecond payment, III. 25. 


1 7 in 
— The diverſity between the civil law and ours in 
that reſpect, III. 26. 1b. 


In other matters, the ſucceſſor's caſe is more fa- 
vourable than the party's himſelf, on account of 
his preſumed ignorance. III. #6. 78. 

The heir, in reſpect of his preſumed ignorance, 
allowed the year of deliberation, and benefit of 
inventary, | III. 26. 79. 

— mult be ſerved before he can plead on the inven- 
tary, s III. 2b. ib. 

is he allowed the expence of the inventary, III. 

| I, ib. 

— The cautioners, on the ſame account, 5 al- 
lowed a diligence for recovery of writings. III. 

| ib. 80. 
| See Error. | 

Probable ignorance excuſes in diſclamation, pur- 
preſture, or recognition. II. 149. 25.— 154. 44. 

IMPORTANCE (deeds of), what, I. 331. 26. 

— How to be ſubſcribed by notaries, when the par- 
ty cannot write. I. 332. 29.—338. 51. 

dee Notaries. | 

IMPOSSIBLE ConNDITIONS (in contracts); wie 

: 0 


MATTERS OF THE SCOTCH LAW, &c; 


do they annul them, or are void. II. 148. 24. 
See Conditions. 
ImPRISONMENT (in execution); for debt, or for 
crimes, lawful. I. 64. 68. 
W impriſonment ſtrictly prohibited and re- 


ſtrained, under ſevere penalties, by the act 


ar; I. ib. 69. 
— How is the priſoner to proceed in order to his li- 
beration, I. 1. 70. 
— One ſet at liberty, by running letters of intima- 
tion, how liable to a new proſecution for the 
ſame crime, I, 65. ib. 
+ Has the perſon duly impriſoned, but liberate up- 
on the act, a title to expences from the in- 
former, I. tb. 72. 
Does this ſtatute concern impriſonment of per- 
ſons on a complaint of forgery of writings be- 
fore the court of ſeſſion, I. 16. 71. 
To what impriſonments the ſtatute does not ex- 
tend. I. 16. 73. 
The pains of wrongous impriſonment. I. 66. 74. 
How far cloſe impriſonment lawful. I. tb, 10. 
Unlawful impriſonment, that does not come with- 


in the ſtatute, how redreſſed. I. 16. 75. 
Impriſonment for debt. ti. 


See Liberty, Captions, Suſpenſions. 
IMPROBATION. II. 637. 1. 


See Falſehood, Reduction. 
IMPRUDENCE ; how far conſideration had of it in 
crimes, III. 97. R. 42.—98. 160. 
Imprudence in the rule referred to meant of Im- 
providence. III. b. 16. 


IN ®DIFICATUM ſolo cedit. I. 508. 18. 
See Acceſſion. 
IncipenT (diligence), II. 622. 59. 


—it is by horning and caption, and came in place 
of an incident proceſs of exhibition ad $81 
dum. II. 76. 16, 

INCLOSURES; it is allowed for the benefit of 
them, to turn about the highway 200 ells, I. 

679. 21. 

— The incloſer muſt make the new road paſſable 


on his own expence. I. 76. ib. 
See Marches. : 
INCOMPETENCY. II. 477. 29. 


See Competency, Judges. 
INCONSISTENCY ; how inconſiſtency in writings, 
or witneſſes, regulated. I. 340. 5. II. 644. 3. 
INCORPORATIONS ; how created. I. 49. 18, &c. 
See Corporations. 


INCORPOREAL (things). I. 87, 20. | 
Sce Corporeal. 5 
Ix currA TA (tutela); ſelf-defence lawſul, and a 
duty. I. 7. 26. 


See Defence (Self), Injury. 

. INDEBITE ſolutum. I. 215. 23. 

Condictio indebiti; allowed in undue payment, whe- 
ther by error of fact or law, I. 76. 24. 

Is it granted where the debt was excluded by a 
perpetual exception, 

— What if the exceptiondoes not cut off the ground 
of debt, I. 16. 27. 

not granted if any natural obligation, tho” not 


civilly effectual, ſupports the payment, I. 1b, 28. 


How far is the receiver liable for fruits, profits, or 
intereſt. 
One who receives payment of a debt, but not from 
the true debtor, not liable to reſtore, how under- 
Vor. III. 


8 


ö 


I. 217. 29. 


8 
ö 


The ſubſtantial parts of both, 
| —it is either a me or de me; the firſt is a 1 in- 
I. 216. 26. f 


| ſtood, | . I. ib. 32. 
If one knowingly receives what is not due to him, 

is he liable in theft, I. ib, 30. 
One who knowingly gives what is not due has no 


reſtitution. I. ib. 31. 
See Reſtitution, 
InpenniTyY (act of), II. 275. 86. 


—How far does it cut off the private party's da- 


. I. 301. 2 
See Pardon. | r "Y 
INDEMNITY; to a negotiorum geſtor. I. 232. 24,55. 
See Negotiorum geſtor. 
—to cautioners. I. 463. 41. 
See Cautioners. 

Private perſons are intitled to be indemnified where 
their property is taken from them by the ſove- 
reign power for the public good. I. 529. 1. 

INDENTURES ; in England, touching an eſtate in 
Scotland, binding on the parties. II. 209. 7. 

INDENTURES (for binding apprentices). I, 58. 57, 

See Apprentice. 

INDICTMENT- 

See * « rom 

InDiRECT (manner of improbation) ; allowed at 
preſent, even where there is place for the direct 
manner, I. 299. 230. 

See Falſehood. 

IN DIVISI BLE; exceptio pro indiviſo, how allow- 
ed againſt removing. II. 115. 67. 

Indiviſible rights are adjudged to the eldeſt heir- 


II. 524. 7, &c. 


portioner. II. 346. 75. 
How far is ſhe liable in a recompence to the reſt. 
II. 348. 84. 


See Heirs-¶Portioners.) 
IN poRsATIO (of bills of exchange); is, in effect, 


a new bill. I. 363. 18. 
See Bills of Exchange. 
INDULGENCE (or toleration). I. 22. 53. 


See Toleration. 
Ix FAux; the pains and diſabilities conſequent up- 
on it, I. 273. 122. 
—fraudulent debtors incur it, I. 1b. ib. 
— The debtor, on a cdi, bonorum, or taking the 
benefit of the act of grace, not ſubject to it, I. 


ib, 121. 
—in what civil caſes incurred. III. 48. 8. 
INFANG and Outfang theft. II. 565. 4. 


INFANTS; an infant in the womb held, by a fic- 
tion of law, as already born, II. 669. 9. 
An inſtance of this in a father ſerving heir to the 
deceaſed child, while there is another in the 
womb. II. 339. 56. 
One an infant within ſeven years of age. III. 47.11, 
See Pupils. 
INFEFTMENT ; conſiſts of a ſeiſin, and its warrant 
a diſpoſition or charter. I. 545. 34. 
In what does a diſpoſition and charter diffęr, I. 75. 0. 
r 


feftment, the other baſe, 546. 10. 
Baſe infeſtments, of old, preſumed ſimulate, I. 


552. 46. 
his objection excluded by poſſeſſion upon the 
The rule of preference between all infeftments, I. 

ib. ib. 
Exceptions from the ſaid rule. I. 553 £7, 


The effect of abſolute warrandice in charters from 
P the 
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the crown. I. 546. 34. in 9 
Infeftments ſolely a me not good till confirmed by 
the ſuperior, I. ib. ib. 


Infeftments are either original rights, or by pro- 
greſs, | I. ib. 
In rights by progreſs, any doubtful clauſe is ex- 
plained from the original infeftment. I. 547. ib. 
The effect of a clauſe de novo damus in infeſtments, 
whether from the crown or ſubject· ſuperiors, I. 
| „ ON 
Does a ſubje&-ſuperior's charter to a purchaſer, 
without a n&vs damus, exclude him from caſua- 
lities that had fallen on the part of authors, I. 
47. ib. in m. 


'The caſe of a ſeiſin on a diſpoſition, to be holden 


either a me or de me. I. 548. 36. 
Infeftments on adjudications, rights by progreſs. I. 


The principal clauſes in a diſpoſition, I. 16. 37. 
A procuratory of reſignation ſuch ; the ſuperior 
now bound to receive purchaſers upon it, which 
formerly he was not, I. 16. 38, 
—A precept of ſeiſin likewiſe ſuch. I. 549. 39. 
See Seiſin. 
How far a charge againſt the ſuperior, _ an 
adjudication, equal to an infeltment. I. 554. 
LS f 47. in . 
Has the preſenting a ſignature in exchequer the ef- 
fect of a charge againſt the ſubject- ſuperior. I. 


ib. 49. 
See Diſpoſitiom, Adjudications. 
Infeftments (for relief of ſums), IL. 1223. 1. 


—Evaniſh when the ſums are paid, II. 2b. 1b. 


granted by thoſe who are not infeft themſelves, 
ut thereafter infeft, are preferred according to 


the dates of the regiſtration of their infeſtments. 


II. 212. 16. 

The king being ſerved heir in lands devolving to 
him, needs no infeftment, II. 145. 13. 
But if his majeſty purchaſe lands, the rights 
muſt be ng by reſignation ad remanen- 

© tiam. 1. 2b. ib. 
Bounding infeftments. | I. 552. 45. 
Patronage ; how far it paſſes by infeftment. II. 21. 


SERVITUDES (predial) ; require no infeftment. 4 
656. 1. 

See Servitudes. 
IxrORMER (common); ſhall in no caſe have coſts, 
unlefs provided by the ſtatute, II. 610. 12. 
—it is otherwiſe if the penalty be given to the par- 


5 | . 16 ib. 
What if the penalty be given, part to the king, 
and part to the informer, II. i6.10,—1t. 
— The penalties upon informers, if they agree with 
the defendant, or delay the ſuit. II. 2b. 13. 
INGRATITUDE ; how far ſufficient to revoke do- 
nations, I. 227. 4. 
This ground of revocation not competent to the 
heir of the donor, or againſt the heir of the do- 
natary. I. ib. ib. 
INHIBITION; uſed on a bond of interdiction good 
in place of letters of publication ſerved on ſuch 
bond, I. 192. 123.— 194. 133. 
on what debts may it proceed, I. 16. ib. 
may be ſtopped or recalled when without ſuffi- 


_ cient grounds, | I. ib. ib. 
— The effect of it at the ſuit of an heir of proviſi- 
on, 0 I. ib, ih. 


38 INDEX OF THE PRINCIPAL. 
—may it be uſed on conditional bonds, I. 195. 


I 35. 
concerns only the ſecuring heritage from . — 
tion, but not moveables. I. 196. 137. 
Inhibition bars not the alienation of the bygones 
of an infeftment of annualrent, III. 39. 14. 
—it ſecures future acquiſitions, I. 196, 137. 
Againſt what deeds inhibition ſtrikes, - I. 7b. 1 36. 


Do they affect rights not conſtituted by infeftment. 
I. 16. 137, 

Publication of inhibitions, I. 195. 1 
need not be publiſhed at the market - croſs of the 
head-burgh where the lands lie, but only where 
the debtor lives. 4 ib. ib. 
Regiſtration of inhibitions. ths 38.48, 
When does the. preſcription of inhibition com- 
mehce, I. 197. 143-—198. 144. 
not prejudiced by recognition. I. 198, 144. 
How inhibitions affect wadſets or annualrents be- 
longing to the debtor. II. 156. 145. 
Reduction competent to an inhibiter before he ad- 
judge, EE 1. 196. 139. 
— The effect of a reduction upon an inhibition, 
5 . 

— How inhibiters are ranked with adjudgers on 
prior debts. . I. 197. 142. 
Inhibition perſonal, and falls by the death of the 
debtor, and does not affect deeds granted by the 
heir. I. 196. 140. 


Does the reduction upon the head of inhibition take 


place from the publication, or only from the re- 
| $54 I. 197. 16. 
What if one, after his inhibition and executions 
are regiſtred, publiſhes it in another ſhire, with- 
out ſerving it anew againſt the party. I. i. ib. 
Is the creditor, whoſe debt or right is reduced on 
the inhibition, intitled to an aſſignment to ope- 
rate a proportionable relief againſt others in the 
ſame caſe, I. 198. 146: 
The rule in ranking an inhibiter with other cre- 
ditors is, that he can neither be benefited or pre- 


judiced by ſubſequent deeds of the debtor, I. 


ib. 147. 
— The caſe of divers purchaſers of parts of the —4 
or's eſtate after inhibition, I. 199. 1. 


— The rule of preference among different infeſt- 
ments of annualrent granted in the ſame land 
aſter inhibition. I. 1b. 148. 

Adjudication upon the ground of debt prefers the 
inhibiter for the whole accumulated ſum, and 
gives right to the Jands by an expired legal, in 

competition with deeds in contravention there- 

of. X I. 197. 141. 

INHIBITION (of tithes) ; quite different from the 
above. I. 199. 148. in f. 

—it may be ſerved by any perſon, II. 65. 179. 

-—Has the effect of warning in lands, and takes off 
tacit relocation. II. 66. 180. 

But the titular cannot, upon uſing it, draw the 
tithes without hazard of a ſpuilie. II. ib. ib. 


—1I81. 
See Tithes, 
INHIBITION (of a wife). I. 126. 75. 
See Husband. 
INJURY ; the ſeveral kinds of it, I. 248. 27. 
1. By facts, I. ib. 22. 


not inferred where violence is uſed in ſelf-de- 
fence, or defence of one's wife, children, or 
Others 
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others in whom he is nearly concerned. I. 248. 
2 


3. 
2. By words either directly or indirectly, I. 249. 
2 


| 4. 
A verbal injury by one in heat of paſſion or 


drink, how aboliſhed, I, 1b. 25. 
Can one of an abject character ſue for a verbal 
injury, I. ib. ib. 

— The commiſſars the proper court for cognoſcing 
ſuch injury, | I. #5. 24. 
Hut if it is a great injury, muſt be ſued before o- 
ther courts. I. ib. ib. 


Forcible entry into one's houſe, and invading him, 
a real injury of the higheſt conſequence. I. i. 26. 
Injury by conſent. I. 249. 27. 
2 is a verbal injury reparable by the civil law 
and ours; is an oath i litem competent thereon. 


I. ib, 1b. — 250. 34. 


A real injury, how reparable. I. 251. 35. 
Injury, how done to the dead, and to whom 1s 
the action competent. I. 250. 29. 
How may one be injured, by injury done to òthers 
in whom he is concerned. I. ib. 30. 
In what caſes a magiſtrate or judge chargeable for 
an injury. I. 251. 37. 


What if the injury is not preſently reſented ; or 
done by one, in the exerciſe of his office, I. ib. 
38. 
4. Injury, by writing or publiſhing infamous li- 
bels, I, 250. 32. 
— How far reproachful terms uſed in judicial pro- 
ccedings actionable. I. ib. 33. 
See the other Index ( verbo) Libels. 
Reparation of an injury. I. 251. 35. 
Injury, how increaſed or diminiſhed. I. 2b. 36. 
How extinguiſhed; partaking of the Euchariſt with 
the injurer, will not infer paſſing from the acti- 
on of injury, I. 251. 39. 
Action of injury is extinguiſhed by the death of 
the injured or injurer before litiſconteſtation. I. 
ib. ib. — 302. 237. 
What if the perſon injured delays ſuing for ſome 


years. I. 302. 238. 
The import of the maxim, Juris executio non ha- 
bet injuriam. J. 267. 80. 


See Edi, (nautæ caupones, &c.) 
I. 495. 37, &c. 
See Novation. 


InqQuesT ; can one whoſe writings are deſtroyed 
be cognoſced by inqueſt, heretable poſſeſſor of 
lands, and ſo ſupply them; II. 643. 9. 

See Tuſticiary, Verdict. 

INSISTING 3 what meant in the act 1696, by In- 
ſiſting in the action of tutor accounts, to ſave 
it from preſcribing. I. 173. 42. 

Proteſtation for not inſiſting. II. 615. 31. 

Action to inſiſt. II. 25. 76. 


See Declarator (that the Pur ſuer inſiſt ). 


Proteſtation againſt chargers for not inſiſting to 


* diſcuſs the ſuſpenſion, III. 10. 9. 
Vor againſt a party for not producing his advoca- 
tion. IL 672. 5. in f. 


See Suſpenſions, Advocations. 
INSOLVENCY ; Bankrupt in the act 1621, meant 


of a perſon inſolvent, I. 261. 74. 
how far preſumed, Or muſt be proved. I. ib. ib. 
| See Bankrupt. 


I. 378. 1, Cc. 


| INSTANCE ; what it means, II. 59 4—61 I. 16. 
Actions in the firſt or ſecond ! ce, II. 611. 


16. 
An abſolvitor from the inſtance, II. 15. 17. 


Some allegations not competent in the ſecond 
inſtance, which were in the firſt. II. 612. 18. 
See Attions. 
INSTITORS; inſtitory actions introduced after the 
example of the exercitory. I. 400. 31. 
No matter of what age, ſex, or condition, the in- 
ſtitor be. I. it. ib. in V. 
If more perſons are concerned as prepoſitors, each 
liable in ſolidum, I. 401 32. 
Ho far the prepoſitor liable for tlie tranſacti- 
ons of the inſtitor or manager. I. ib. 34. 
The inſtitor not preſumed to bind himſelf, but on- 
ly his conſtituent. I. ib. 33. 
In cafe of the prepoſitor's recalling the commiſſion, 
or of his death, the contracters B. F. with the 


inſtitor, have good action. I. ib, 35. 
In what reſpects this action differs from the exer- 
citory one. I, ib, 36, 

See Exercitors. 
InsTITUTE(of the law); the method of this trea- 
tiſe. 1 34 85. 
INSTITUTION (of miniſters). II. 20. 52.—21. 
555 Oe. 

See Miniſters. 


INSTITUTION (of heits); not good by our law, but 

ſupplied by revocable deeds of ſettlement. II. 
291. 4. 

INSTRUMENTS (of notaries). II. bus. 3. 

See Notaries, Writings. 

INSUFFICIENCY (latent); of goods ſold, ſome- 
times ſubjects the ſeller to take them back, and 
at other times to make up the damage. I. 408. 2. 

Sce Sale, 

I-SURANCE ; the contract of inſurance a kind of 

lale; the infurance-money pretium periculi. I. 
3 419. 36. 

A policy of inſurance. I. 420. 40. 

Two companies for inſuring ſhips created by the 
king, purſuant to act of parliament. I. tb. 39. 

The proper ſubject of this contract future damage, 

but may interveen touching paſt damage; how 
this may take place, I. ib. 41. 

If any fraud is uſed on the part of the aſſured, 
he is puniſhable, and the inſurance void, 1. ib. 

ih. 

— Prohibited goods cannot be inſured, I. ib. 42. 

— May the inſured value his goods at his plea- 


ſure, I. 1b. 43. 
The caſe of inſurance by the act of the nineteenth 
of his preſent majeſty. I. 421. ib. 


The puniſhment of death inflicted on thoſe who 
burn or deſtroy ſhips in prejudice of inſurers. I. 


tb. 44. 
What if one inſure the ſame ſubje& with different 
perſons. I. 76. ib. 


Other ſubjects beſides ſea- adventures may be in- 
' ſured, The caſe of inſuring one's life. I. 420. 


42. 

The Edinburgh friendly inſurance. The privilege 
of bonds granted by the inſured. I. 421. 45. 
INTERDICTIONS ; their original from the civil 


law. „1. 303» 21K, 
Prodigals may be ſerved with a brieve of furioſity, 
| I. zh, 15. 


Inter- 
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Interdiction ſecures the real eſtate to the heir. I. 


191. 120. 
They are either judicial or extrajudicial; how the 
firſt procured, I. #6. 121. 
— they are not eaſily removed when once ſerved. 


I. ib. ib. 

Extrajudicial or voluntary interdictions, I. 192. 
122. 

— Entered into by a prodigal perſon, on a recital 
for ſaving his eſtate, I. ib. ib. 
Sometimes uſed for ſecuring a third p 's in- 
tereſt. ib. 123. 


An Interdiction has no effect againſt the lieges, 
Aunleſs it is duly publiſhed and regiſtred ; needs 
not be executed againſt the party. I. 6. 124, 
125. 

The parallel between interdictions and inhibiti- 
ons. I. 16. 125. 
The effect of interdictions duly ſerved and regi- 
ſtred, I. 193. 126. 
Lit only ſecures heretable ſubjects, J. ib. ib. 
—As to the interdictors, the interdiction is good 
againſt them, tho' not publiſhed, I. ib. ib. 
Deeds granted without conſent of the interdic- 
tors, good to affect the moveables and perſons 
of the interdicted, I. ib. 127. 
»—Interdiftion not effectual, ſo far as concerns 
lands within a ſhire, where it is not regiſtred, 
unleſs regiſtred in the grnern regiſter, I. 16. 128. 
At whoſe ſuit may reduction of deeds, on the head 
of interdiction, be inſiſted in. I. ib. 129, 
How far deeds without conſent good, if not to the 
leſion of the interdicted. I. ib. 130. 
can one interdifted do any deed without con- 


ſent, whereby the eſtate may be evicted. II. 153. 


Interdictors and curators reſemble each , 2 
ſome things, in others they differ. I. 194. 131. 
Judicial interdiction muſt be removed by reduc- 
tion, upon a proof of the party's en 2 I. 

| ib, 132. 
Voluntary interditions may be diſcharged by S 
interdictors, and likewiſe fall by the failure of a 


quorum. I. 16. ib. 
: See Prodigals. | 
INTERDICTS: II. 619. 49, Cc. 


See Poſſeſſion, poſſeſſory Actions. 
INTEREST (or annualrent); often an acceſſary 
contract to mutuum ; but ſometimes likewiſe in- 
terveens in other contracts. I. 436. 1. 
how far lawful by the Moſaic and canon law, I. 
4 LE 2, 
— Lawful by the evangelical law. I. % th, 
Rate of intereſt various by the civil law, according 
to the quality of creditors, I. 16. 3. 
— The rate of it with us of old, and at preſent, I. 
th, ib. 
— How is it ordered in double Engliſh bonds. I. 
| ib. . 
The law in the place of payment regulates . 
reſt. | I. 15. ib, 
The creditor not bound to take payment before 
the term of payment of a debt bearing intereſt, 
without intereſt till the term likewiſe. I. 4.38. 5, 
Intereſt due by law or paction ; ſeveral caſes in 
which it is due by law, I. ib. 6. 
— Whether does denunciation of the debtor, tho 
not regiſtred, make the debt bear intereſt, I. 


ib. 7. 


| l tacks. 


INDEX OF THE PRINCIPAL 


— Cautioners intitled to intereſt of all the money 
they pay for the principal debtor or co-caution- 
ers. I. ib. 8. 

Intereſt ſometimes awarded in name of 2 

| I. 16. ib. 

An implied paction ſufficient for intereſt, I. ib. ib. 

How far compound intereſt lawful. I. 439. 16. 

The caſe of a pation for higher intereſt, on fail- 
ure of payment of a leſs intereſt than the legal 


at the term. I. ib. ib. 

Unlawful intereſt, I. 439. 10. 
See Uſury, 

INTEREST fad; damage), I. 326. 13. 


— The immediate and not conſequential damage 
due; how this underſtood, I. 327. 15- 
See Damage and Intereſt, Contrafts. 
INTEREST (in the cauſe); infers diſability in a 
judge or witnefles. II. 480. 37.—645. 6. 
INTEREST (as to judicial procedure); husbands 
decreed for their intereſt in ſuits for the wife's 
debts, how far liable after her death. I. 1380 
108. 
How far tutors or curators, decreed for their in- 
tereſt, liable to execution. I. 174. 46. 
INTERLOCUTORsS (of judges), II, 675. 1. 
— They are either judgments interlocutory, or 
final, II. 6. ib, 
— The principal interlocutory judgments, either 
upon acts or incident diligence. II. 16. 16. 
Can acts be ſummarily recalled. II. ib. 15. 
Interlocutory judgments of inferior courts, how 
rectified. II. 16. 7b. 
Within what time muſt interlocutors be applied 
againſt for a review. II. 6. 2. 
See Decrees. 
INTERPRETATION ; divers rules for interpreta- 
tion of writings, and of teſtaments. I. 339. 53, 
Sc. III. 53. 30,—b1. R. 15. 
The rule in the canon law, that contracts are to 
be largely interpreted, 
— Teſtaments more amply ; and donations in the 
moſt ample ſenſe, how to be IE BE. 
ib. ib. 
All reſtriction of property to be ſtrictly interpret- 
ed I. 587. 149. 
II. 97. 11. 
In doubtful facts the moſt benign conſtruction is 
to be taken. III. 82. R. 29. 
This rule illuſtrated by examples, III. 2b. 114. 
upon this rule divers preſumptions of law found- 
ed. III. 16. ib, 
See Writings, Deeds. 
Interpretation (of laws and ſtatutes) ; the ſeveral 
rules for that end, I. 25. 61, Cc. III. 93. R. 


| 40 
— The uſe of precedents in the interpretation of 


ſtatutes, I. 41. 20. 
— The interpretation of Britiſh ſtatutes, the ſame 
as of the Engliſh. I. 42. 21. 


See Law, Equity. | 

INTERROGATORIES; after a party has deponed 
to a general interrogatory, no ſpecial interroga- 
tories, that might infer a contradiction in the 
oath, allowed, II. 657. 8. 
Parties bound to confeſs or deny points put to 
them judicially. II. 660. 18. 
INTERRUPTION (of preſcription) ; either via fac- 
ti, or via juris. | II. 17 15 50. 
ter- 
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Interruption by inſtrument may be called vin facli; 


the effect of it. II. 176. 51. 


Interruption via juris, either by ſummons of in- 


terruption, or a proceſs to make the right ef- 
ſectual, II. th, 52, 
he requiſites of a ſummons of interruption in 
real or perſonal rights, II. 10. 53 
— Interruption by proceſs upon the right, needs 
none of the peculiar ſolemnities requiſite in a 
ſummons of interruption. II. 16. i, 
The effect of an interruption, either via fat ; or 
via juris. II. 16. 16.—177. 54. 
If part of a bond is aſſigned, a ſuit at the cedent's 
inſtance will not interrupt as to the part aſſign- 
ed, or on the contrary. II, tb. 5 
A ſummons libelled and executed, tho” never call- 
ed, interrupts, II. ib. 56. 
—it preſcribes, unleſs renewed within _ _— 
« 10, 10. 

Proceſs regularly otherwiſe interrupts for 40 
ears after the laſt ſtep; but in ſome few caſes 

it muſt be wakened every five years. II. 7b. 16. 
A diligence, tho' labouring under material defects, 
ſometimes good for interruption, II. 178. 57. 
—a decree of regiſtration does not interrupt, = 
1b. 1 . 

How far a charge to enter heir in 3 2 
„19. 19. 

a charge to make payment does. II. 7b. 1. 
Preſcription of legal acts or diligences, how inter- 
rupted. II. tb. 58. 
Inhibition of tithes interrupts. II. ib. 59. 
Requiſition on an heretable bond or wadſet inter- 
rupts ; as does proteſting of bills of 1 e. 
II. 76. 60. 

A general obligation does not interrupt as to any 
particular debt. II. 179. 61. 
How ſar a ſubmiſſion interrupts, II. 76. 62. 


Alf the debts were preſcribed before the ſubmiſ- 


ſion, it does not revive them. II. ib. 63. 
Interruption by diligence againſt any of the debt- 
ors, ſaves the obligation as to the whole, II. 7b, 
64. 

Aas likewiſe partial payment by any of * I, 
th, ib. 

Ait is otherwiſe, if bound jointly, and not ſeve- 
rally, II. 7b, 1b. 
— Exceptions from this rule, as to cautionary ob- 
ligations, by the act 1695; the diligence by it 
muſt be againſt the cautioner himſelf. II. 10. 65, 
How far the detention of an hypothec interrupts. 
| II. 180. 66. 
The concourſe of mutual claims does not hinder 
any of them to preſcribe. II. 7 67. 
Any deed of the debtor, importing an acknow- 
ledgment of the debt, interrupts. II. 2b, 68. 
How tar a charter of adjudication, or a precept, 
in obedience to a charge at the inſtance of an 
adjudger or heir, interrupts. II. 1b, 69. 
Tho payment of a part of the debt interrupts, 
yet it is adviſable to take an Antapocha from 
the debtor to inſtruct it. II. 181. 70. 
The caſe of an annualrent out of tenements — 
longing to different heretors, as to preſcription, 
and interruption, II. 16. 71. 
Or of an infeftment upon an adjudication, and 
poſſeſſion of part of the lands. II. 76. 16. 


Partial payments interrupt not in the ſhort pre- 
Vor. III. 


IxVECTA ef illata (into a houſe). 


ſcriptions, II. 15. 72. 
—nor will partial payment by a cautioner, by tlie 
aQt 1695, ſave the bond as to the 1 9% 

5 II. th. 73. 

— That act cannot be diſpenſed with by = 8 
I. 15. 74. 

But a promiſe of payment makes the limitation 
to recommence only from the date of ſuch pro- 


miſe. II. 182. ib. 
Tacit relocation upon a tack cannot be pleaded af- 


ter the poſitive preſcription is run, II. 16. 75: 
What if the tack was {till current. II. ib. 18. 
Interruption (of ſervitudes). I, 690. 61. 
INTIMATION (of aſſignations), II. 191. 6. 


— Regularly under form of inſtrument, II. 16. ib. 
What deeds or diligences, by the cedent or his 
creditors, good againſt the aſſigney before inti- 
mation, II. 7b, ib. 
— The effect of an aſſignation intimated, II. ib. 7. 
— The caſe of a debtor's making aſſignation of a 
bond due to him, to his creditor, and intimat- 
ing it, without delivering the fame, II. 7b. 10. 
Equivalents to a formal intimation. II. 192. 12. 
Private knowledge does not avail in place of an 
intimation, II. 26. 10. 
— How far a promiſe of payment is equivalent to 
an intimation, II. 19%. 13. 
— What it after ſuch promiſe the debtor is found 
liable to pay to an arreſter, II. 7b. ib, 
— The caſe of the debtor ſigning conſenter to the 
aſſignation, II. ib. 14. 


May an aſſignation be only intimated in part. II. 


th, 15. 
Intimation not neceſſary to riglits regiſtred for 
publication, II. 1b. 16. 
Ad viſable however to intimate them, to prevent 
B. F. payment. H. K 

— Neither is it neceſſary to judicial aſſignations, b 
adjudications or decrees of forthcoming, II. 20. 
ib. 
nor does the jus mariti require it. II. ib, 15. 
Indorſations of bills needs no intimation, II. 192. 


10. 
nor aſſignments to the debtor himſelf. II. 76. ib. 
See Aſſipnations, 

INTRO MISSION (by adjudgers). 
See Adjudications, 
IN TROMISSION (vicious). 
See Vicious Intromiſſion, 
INTRUSION ; in what reſpect differs an action of 


ejection from an action of intruſion. I. 279. 145. 
See Ejeftion. Sp bt 


II. 229. 70. 
II. 420. 1, c. 


I. 386. 10. 
Sce Hypothec. 
INVECTA et tata (thirled) ; what it imports. J. 


688. 49, &c. 
See Thirlage. 
INVENTARY (of pupils and minors eſtates). I. 


168. 23, Sc. 
See Tutors, Minort. 


INVENTARY (by executors); of old uſed to be on 
oath, but which is not now practiſed. 
See E xecutors. 
INvENTARY (by heirs) entring cum beneficto ; the 
procedure in it, II. 311. 67. 
— muſt they ſerve within the year, II. ib. ib, 


— The effect of ſuch entry; the heir only liable to 
the extent of che inventary, and ſaves debts due 


by 
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by the deceaſed to himſelf, IL 311. 68. 


may ſuch heir compound with any of the cre- | 


ditors, and enjoy the benefit of the compoſiti- 
II. 16. ib. 


on. 
How far the parallel holds between an heir upon 


inventary, and an executor. II. 312. 70. 
The heir entring upon inventary may forfeit by 
his fraud. The benefit of it. II. 311. 69. 


What adviſable for ſuch heir to do, either before 


or after ſerving upon inventary, to prevent 
grounds of ſuſpicion againſt him, II. 312. 71. 
Can ſuch heir bring under challenge deeds done 
by any of his predeceſſors, to whom he is fo 
ſerved. F II. 46. 72. 

Is the heir, upon inventary, bound to bring the 
| eſtate to a roup before the lords of ſeſſion, or on- 
ly to value it. II. 10. 7 3. 
Such ſervice does not bar the creditors from inſiſt- 
ing in a ranking and ſale, in relation to the e- 
ſtate. II. 16. 74. 
How far ſuch heir may ſell the eſtate, and pay the 
dbreditors the price, as apply. II. 313. 75. 
He may exoner himſelf, by bringing the eſtate to 
a roup before the lords, II. 312. 73. 

— The heir muſt be ſerved before he can plead on 
the inventary, III. 70. 79. 
is he intitled to the expence of the inventary. 
; III. 16. 16, 
INVESTITURE (in lands) ; in place of delivery. I. 
509. 20. in . 

Before introduction of ſeiſins the actual poſſeſſion 


was ſufficient inveſtiture. L. 8h. 21. 
See Infeftment. 

'JoINTURE (the wife's); not loſt by the attainder 

of the husband. II. 289. 20. 


See Liferent, Marriage. 
IRRITANCY ; a clauſe irritant in tacks not purg- 
able at the bar. IL 101. 23. 
Irritancies (in tailies). I. 584. 141, &c. 
See Clauſe irritant, Tailies. 


ISLES. I. 30). 11. 
See Rivers. 
Iss uE (or children). 
See Children. 
Iss uE (of tacks). 
See Tacks. 
Issve (or entry); to lands implied as pertinents. I, 
| 592. 163 


UDGMENTS. II. 675. 1. 
he judgment of a court held good. III. 107. R. 


53 

The import and reaſon of this rule. III. 16. 190. 
Exemplified in the civil law, in the caſe of a ſena- 
tor's marrying one declared free - born, and after 
found a freed woman, III. 108. 16. 
and in the law of Scotland, in the caſe of a cer- 
tification upon improbation laid againſt writ- 
ings, afterwards found. III. 26. 7b. 

See Iuterlocutors, Decrees. 


JuDGEs; the office and duty of a judge, II. 478. 


| 34 

Either a ſingle perſon, or a college of Joan. 
ib. ib. 

The qualifications of judges. II. 479. 35. 
How judges muſt conduct themſelves, where the 
legal proof is contrary to their own knowledge, 

| | II. 25. 1b. 
— There is no caſus pro amico, where the judge is 


| 
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at liberty to give ſentence in favour of either 
party he pleaſes, | II. 15. 36. 
The ſeveral grounds for declining judges, II. 480. 37. 
— What relation is ſufficient to decline a judge, 
| II. 26. 38. 


—What if the judge is equally related to both 


parties, . II. 76. 16. 
The pains of judges giving unjuſt judgment by the 
civil law, and by our — II. ib. 39. 
What if a judge, thro Ignorance or error, give a 
wrong ſentence, deemed a guaſi delinquence in 


the civil law, II. 481. 40. 


or wilfully delay juſtice. | II. 16. i6, 
Juſtifiable, to have recourſe to the proper judges 
for redreſs, III. 2 K 32. 
frequently the party who is over- ruled in a law- 
ſuit, excuſable as to coſts, III. 156. 122. 
But the party who is calumnious or litigious 
juſtly ſubjected to coſts, which ought to be tax- 
ed before decree. | III. 85. 123. 
The perſons and characters of judges ſecured a- 
gainſt violences and abuſes by ſevere puniſh - 
ments, provided by ſtatutes againſt the offen- 
ders, II. 16. 41. 
The guaſi delinquence among the Romans, where- 
by a judge paſſing a wrong ſentence thro” unskil- 
fulneſs, litem ſuam fecit, takes no place with 
us. II. ib. 40. 
The puniſhment of killing or invading any of the 
lords of ſeſſion or juſticiary, while executing 


their offices. II. ib. 42. 
See Juriſdiction. 
JoRAaToRy (caution) ; when admitted in order to 
ſuſpenſions, | III. 9. 6. 
See Suſpenſions. 
Jur1spICT1ON ; the neceſſity and expediency of 
juriſdiction, II. 468. 1. 
it proceeds from the king, II. ib. 2. 
—He of old exerciſed juriſdiction both in civil and 
criminal cauſes, II. 16. 3. 
— Thereafter ſettled in courts. II. ib. ib. 
Private perſons are not to aſſume juriſdiction, III. 
104. R. 49. 
To do it, an invaſion on the rights of govern- 
ment, III. 25. 178. 
The unavoidable conſequence of it, riots and 
tumults, III. 5. 179. 


— but lawful, when remedy cannot be had from 
the magiſtrate, or it would be too late, III. ib. 
180. 

only lawful to one to do juſtice to himſelf on 
moſt extraordinary occaſions; examples of ſuch. 
III. 105. 181. 

Juriſdiction, either voluntary, contentious, or co- 
ercive, II. 469. 5. 
—next, it is either civil, criminal, or mixt. II. 16. 6. 
Judges, veſted only with a civil juriſdiction, have 
power to puniſh thoſe who oftend their juriſdic- 


tion, II. 470. 7. 
Juriſdiction is either ordinary, delegated or proro- 
ated, | IL ib. 8. 

— The judges ordinary, who of old. II. 16. 9. 
Courts by delegation, ö II. 471. 10 
— Who underitood judges ordinary at preſent. II. 
ib. 11. 

In delegation, either the whole power committed, 
or only part of it. II. 16. 12. 


May judges create deputes or ſubſtitutes, I. 6. ib. 
M.acers 
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Macers in judging in ſervice of heirs, act by a de- 
legated pariſliCtion, IL 471. 13. 
Vas likewiſe do meſſengers in _— ſummoni- 
es and writs. I. 472. 14. 
Women muſt exerciſe juriſdiction by their 7 0 
II. 26. 15. 


How is juriſdiction prorogated, II. 7b. 16. 


No prorogation allowed as to bringing cauſes be- 
fore baron - courts. II. 76. 10. 
The penalty of regiſtring in an incompetent inſe- 
rior court. II. 7b. 10. 
Primus actus judicii eft judicis approbatorius; how 
underſtood. II. 473. 17. 
How far the commiſſion in the 1693, for making 
farther regulations of judicatories, took _— - 
| ib. 18. 
—Decrees before incompetent judges, void, I 1 
| ib. ib. 

-— How judges puniſhable when they aſſume juriſ- 
diction 4. they are not competent. II. 7h. 0. 
Juriſdiction, is either heretable, during life, for a 
limited time, or during pleaſure, II. zb. 19. 
Inherent in all feudal holdings, juriſdiction to hold 
courts for rents, II. 16. 1“. 


— That for petty delinquences communicable by 
th, 


a ſubaltern infeftment. II. 76. 
Heretable juriſdiftion, how acquired or loſt by pre- 
ſcription, IL. 474- 20. 
Juriſdiction for life. II. 16. 21. 
Sheriffs, and juſtices of peace, veſted with juriſ- 
diction during pleaſure, II. 16. 22. 
— Magiſtrates of borows, for a limited time. II. 
| ib. ib. 
Juriſdiction, is either ſupreme, ſuperior or inferior; 
theſe ſpecified, II. 475. 23. 
— The high court of admiralty, and commiſſars 
of Edinburgh, of a middle fort, II. 16. 24. 
The general aſſembly a ſuperior court. II. 76. 


| 25. 
| Inferior juriſdictions. II. 76. 26. 


Juriſdiction, is either cumulative, or privative, II. 
| ib, 27. 

In what ſenſe the king may be ſaid to have Qi 
a cumulative juriſdiction, notwithſtanding the 
repeal of the act 1681, II. tb. 1b. 
Privative juriſdiction, II. 476 28. 
— ſtatutes appointing cauſes to be tried in a parti- 
cular court, without ſaying, and not elſewhere, 
do not infer a privative juriſdiftion. II. 1b. 7b, 
The competency of juriſdiction in contracts and 
crimes, _ IL 477. 29. 
— Perſons refiding abroad, how ſubjected in order 
to arreſt their effects here, DES. 2% 08 


low is the competency in criminal juriſdiftion 


founded, II. tb, 30. 
Juriſdiction ſometimes founded by the ſituation 
of the thing in queſtion, II. 26. 31. 
Vor in order to fix the ſtate of perſons here. II. 
ib. ib. 

Execution to make juriſdiction effectual. II. 478. 
32. 

In what ſenſe is it underſtood with us, that par in 
parem non habet imperium. II. 76. 33. 
The higher heretable juriſdictions of juſticiary, re- 
gality, bailliary, and conſtabularies (other than 


than that of the high conſtable), 4 


435. 28. 
—Heretable ſheriffſhips and Rewartries reſtored to 


| 


the crown, II. 76. 16. 
This no breach of the article of the union touch- 
ing the ſame, II. ib, 27. 


— To what courts do the powers and authorities 
that belonged to theſe juriſdictions accrue. II. 


| ib. 29. 
How ſherifflhips and ſtewartries to be granted there- 
after. II. 436. 30. 


A ſuitable recompence enacted to be given to the 
owners of the juriſdictions abolifhed, II. ib. 31. 
—how the ſame to be valued, and the price made 
effectual, II. 7b. 16. 
Where ſuch juriſdiction is contained in a ſtrict 
entail, how muſt the price be applied. II. ib. 
2. 

Ihe juriſdictions valued by the court of ſeſſion, — 
the value received by the owners. II. 437. 33. 
The records of the courts aboliſhed tranſmitted to 
the ſheriff or ſtewart-courts, II. 16. 34. 

— The regiſters of hornings, inhibitions and inter- 
dictions, tranſmitted to the general regiſter, II. 


ib. 35. 

no need thereafter to execute letters at the "So 
burgh of a regality or bailliary. II. 10. ib, 
The great conveniency by aboliſhing theſe jurif- 
diftions. II. 1b. 36.—445. 57. 
The juriſdiction of barons in capital crimes taken 
away, II. 438. 37. 
in leſſer crimes much limited, II. 25. 16, 
—as likewiſe in civil caſes, II ib. 38. 
nor can prorogation extend the ſame farther, II. 
ib. ib, 

Are removings ſtill competent before baron-courts, 
| WAR. 
Regulations touching their priſon-houſes, II. i. 
| ; | 40. 

— The caſe of commitment by them in order to 
trial. II. tb. 1b. 
Heretors, by this act, no farther liable for the e- 
ſcape of priſoners than before. IL 76. 41. 
Fairs and markets, belonging to barons, ſecured 
by this act, II. tb. 42. 


— The juriſdiction therein exerciſed, II. 15. 16. 
—as likewiſe the juriſdiction over coaliers and ſalt- 


ers ſaved, II. 440. 43. 
— This not extended to workers in mines of other 
ſorts. II. 20. th, 


Baron-baillies muſt take the oaths to the govern- 
ment, under the penalty of 10 /. II. 46. 
How far perſons that were poſſeſſed of theſe abro- 
ated juriſdictions, ſtill retain the privilege of 
. II. 7. 45. 
How far the privileges of a barony can hereafter 
be granted by new charters from the crown. II. 
441. 40,—47. 
The juriſdiction of royal-borows ſaved, except as 
to repledging. II. 16. 48. 
How far the juriſdiction of burghs of regality and 
barony ſaved. | I. ib. 49. 
Goods poinded may be appriſed at the next borow. 


II. 442. ib. 
See Poinding. 

Jur1sDICT1ON (eccleſiaſtical); how far the juriſ- 
diction of the church derived from the civil pow- 
ers. II. 585. 1. 

Ane courſe taken by our clergy and legiſlature dur- 

ing the ſchiſm in the church of Rome, II. 586. 


4. 
— The 


| 
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— The king's prerogative and freedom of the 
church then maintained. Il. 587. 5. 
The extenſive pretenſions of ſpiritual courts in times 
of popery, IL. ib. 6. 

-— Church-diſcipline abuſed to bad purpoſes in po- 
piſh times, II. 588. 7. 

— The ſevere temporal pains conſequent upon their 
ſentences. II. 16. 15, 
The cognition of hereſy belonged to the eccleſia- 
ſitical courts. II. ib. 8. 
— The caſe when a temporal puniſhment came to 
be inflicted for it. II. 16. ib. 
Eccleſiaſtical diſcipline after the reformation, dur- 


ing presbytery, I. 1. 9. 
—The mom of excommunication in times 
of epiſcopacy, II. 16. 10. 
One under it could not be infeft in his lands. II. 
| 589. ib. 

Upon the revolution, the ſevere penalties of ex- 
communication were aboliſhed, II. 76. 11. 

— but ſtill the civil magiſtrate interpoſed to com- 
| obedience, II. 16. 16. 
This prohibited by the Britiſh ſtatute, II. 26, 76. 
— Church-judicatories thereby limited to their juſt 
bounds, | II. 156. 12. 
— but ſtill may determine miniſterially in matters 
of faith, and other things wherein they are au- 
thoriſed by the confeſſion of faith. IL. 16. 13. 
The power of the church now as to hereſy, 11. 


| : 390. 14. 
— An heretic, who. II. 26. ib. 
The uſe of confeſſions of faith, or public ſtandards 
of religion, | II. 16. 15. 
How 2 are they a rule of faith to ſubjects. II. 
ib. 16, 


The general conſtitution of our church. II. 591. 
I 


The cecumenical councils, II. ib, 17. 
Their authority with the Romans. II. 24. 16. 
'The ſeveral church-judicatories by the preſent e- 
ſtabliſhment, II. 15. 18. 
Hand reſpective powers of church- ſeſſions, pres- 
byteries, and ſynods. II. 10. ib. 
5 far the management of the poor's money 
belongs to the church- ſeſſion. II. 592. 19. 
ur general aſſembly has a conſtitutive power in 
making canons, and a judicative capacity in de- 


— 


termining cauſes, II. zb. 20. 
How far our church-judicatories can meddle 
with civil affairs. II. 593. 22. 


The canons, acts, and ordinances of the national 
ſynod or aſſembly, in times of epiſcopacy, un- 
leſs approved by the king, could not take _ 

| HII. . 23. 

If our church -· judicatories ſhould intermeddle C 
temporal matters, what remedy is competent a- 

gainſt their judgments. II. 76. 24. 

In ſettlements of churches, the previous ſteps may 

be proceeded in notwithſtanding an appeal, II. 


tb, 25. 
but the actual ſettlement muſt ſtop till the appeal 
be diſcuſt, II. 75. 15. 


— The courſe by the canon law, in ſuch caſe, II. 


ib. 26. 


The time of the aſſembly's fitting, II. 594. 27. 
They appoint a commiſſion to ſupply their place 
in the interval of aſſemblies. II. 76. ib. 


The buſineſs of the commiſſion. II. ib, 28. 


The procedure before the general aſſembly andcom- 
miſſion regulated by acts of aſſembly, and prin- 
ciples of reaſon, II. 25. 29. 

—in the main founded in the old canon law. II. 

16. 16, 

The procurator of the church ; his office moſt an- 
tient and honourable. II. zb. 30. 

Adviſeable that the oath of purgation, practiſed in 
our eccleſiaſtical courts, were aboliſhed. II. 596. 

10. 

Jura (ſanguinis) nullb jure civili dirimi Poſunt: 

II. 352. 94. III. 49. R. 4. 
See Blood. | 


JuRISPRUDENCE, I. 34. 84. 
See Law. 


Jury. 


See Juſticiary, Verdict. 
Jus; ſuperveniens auttori accreſcit ſucceſſori. II. 


212.17. 
Jus (AccREsSCENDI). II. 390. 52. 
Jus (MARI TY), I. 128. 82. 
—what is carried thereby, I. 129.83. 


Ait conſiſts in the husband's power over the wite's 
perſon, and in his right to her goods. I. 124. 66. 
An effect thereof is, that he is bound for the wife's 
moveable debts, without limitation, I. 130. 92. 
How far is the husband liable for the wife's here- 


table debts, | I. 131, 93,—94. 
it is an aſſignation to the wife's moveables, need- 
ing no intimation. I 129. 82. 


How far is the husband liable for the wife's debts, 
after the diſſolution of the marriage. I. 134. 108. 
The jus mariti, as to the wife's goods, may be re- 
nounced in an antenuptial contract of marriage, 


I. 108. 8. 
hut not by any deed after the marriage. I. ib. ib. 
See Marriage. 
Jus (protimeſies ); or retractus gentilicius, and fen- 
lis. II. 156, 5$0.—236. 91, Ec. 
See Adjudications, 
Jus (reli). I. 135. 109, Cc. 
See Wife. 
JusTICE ; the end of law. I. 2. 4. 
Juſtice (of perſons), I. ib. 5. 
| and of actions, I. tb. 6. 


—it is either commutative or diſtributive, I. th. 7. 
How far Grotius's diviſion of juſtice agrees with 
this diſtinction. I. 3. 11.—12. 


JusTICEs (of peace); their juriſdiction, II. 568. 1. 


— The import of the ſtatute veſting juſtices of 
peace in Scotland, with the ſame powers with 
thoſe in England, II. 16. 1b.,—574. 13. 

— They are to provide a fund for maintaining of 
priſoners for crimes, II. 568. 2. 

— Horning competent on their decrees, II. 16, 3. 

may impriſon offenders till payment of fines, II. 

ib. ib, 

— Some civil cafes committed to them, II. 15. 76. 

—How far the overſight of high-ways their pro- 


vince, II. 15. 15. 
Procedure before the juſtices of peace ſummary, 
| IL. 15 

One juſtice in ſome things ſufficient, and two 1 
gularly is a quorum, II. 75. 15. 
—dometimes more made neceſſary by ; acts. 
| II. 569. 15. 

Appeal lies from particular juſtices to the quarter 
ſeſſions. II. #5. 76, 


How 
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How far their juriſdiction extends to _ 
9. 3s 

may continue their ſeſſions, and divide them- 
ſelves into ſeveral diſtricts. II. 40. 46, 
How far juſtices of peace may act without their 
county, II, 16, 6. 
may an officer, upon a juſtice of peace's war- 
rant, follow the offender into another — 
II. 4b. 7. 

A juſtice of peace for a county reſiding in any city 
or precinct, that is a county of itſelf, may act 
there. II. 46. 8. 
Offences touching linen and hempen manufactures, 
are to be proſecuted before them, II. tb. 9. 
— New regulations as to the linen manufacture by 
a late ſtatute. II. 570. 10. 
Queſtions between cloathiers and weavers, &c. 
competent before them. II. 16. 11. 
The ſingular cafe as to cloth or woollen goods, &c. 
ſtolen in the night-time, II. 16. 12. 
— The trial competent before one juſtice — _ 
» 10, ID, 

The preſerving the game the province of the juſti- 
ces of peace, II. 571. 13. 
—Particulars introduced by the late Britiſh ſtatute, 
as to that matter, II. tb. 10. 

— The penalties on tranſgreſſing the act, II. 10. 14. 
— Our former laws {till in force, ſo far as not va- 
ried by this act, II. «6. 15, 
The qualifications for killing game, and other 
matters by the Scotch acts, ſtill in force, II. 


ib. ib. 
— The limitation of the action upon this ſtatute. 
II. 572. 16. 


How juſtices of peace, or conſtables, to be ſued for 
wrongs done by them in the execution of their 
offices. II. /. 17. 

The laws of England, touching the powers and du- 
ty of juſtices of peace, concern, in ſome reſpect, 
Sole with us. II. 76. 18. 

See the other Index on this head. 

JusriciARx (court of); they aſſeſs defenders in 
damages. II. 522. 1. I. 243. 3. 

The antient juriſdiction of the high juſticiar and 
his courts, a II. ib. 2. 

— His juriſdiction during the old court of the lords 
of ſeſſion, and daily council, II. 52 


and after the inſtitution of the college of juſtice. 


II. ib. ib. 

The court of juſticiary, as modeled by the act 
1672, II. 16. 4. 
— They hold no cognizance in civil cauſes. II. 
ib. ib. 

The office of juſticiar made hereditary in the fa- 
mily of Argyle; this thereafter limited to the 
ſhire of Argyle, and weſtern iſles; but now ab- 
rogated. II. 16. 5. 
The judges of the court of juſticiary. II. 40. 6. 


The office of juſtice- clerk of old, thereafter, and 


his dignity at preſent. II. 524. 7. 
Circuit-courts of juſticiary. II. 16. 8. 
Appeals from inferior judges to circuit-courts. II. 

ib. g. 
The quorum of the juſtice- court. II. 525. 10. 
The manner of citations before it, and of the trial. 


II. 16. 11. 

The alterations in the procedure by the act of the 

20th of his preſent majeſty. II. 76. 7b. 
Vol. III. 
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The proof muſt be led in judgment, in preſence 


of the jury, II. 16. 12. 


Ihe duty of the jury, and conſequence of practiſ- 
ing any of them, II. i6. ib. 
— The verdict is either general or ſpecial. II. 526. 


I 

Remedies to prevent vexatious accuſations. II. ib. 
14. 

The caſe of trial by ſingular combat, II. 76. 12 
—and by fire and water, II. 16. ib. 
— both taken away or diſcontinued. II. 24. 16. 
The inqueſt of old, in trials for life or lands, con- 
ſiſted of landed- men. II. i. 17. 
Probation of old taken with cloſe doors, but other- 
wiſe now. II. 16. 18. 


The county may be aſſeſſed in rogue-money. II. 
27. 19. 

When may criminal ſentences be put in l 
on, | II. ib. 20. 
—Perſons acquitted, how indemnified, III. 7. 22. 
If a ſtatute enact a crime, and mention the trial to 
be in the courts of Weſtminſter-hall ; when 
committed in Scotland, muſt be tried before the 
court of juſticiary. II. 527. 21. 
Crimes of old, cognoſcible by the privy council, 
are now to be tried by the court of rufliciary, II. 


16. 22. 


| By the late act, the court may appoint informati- 


ons upon the relevancy or not, as they ſee cauſe, 

. II. 444. 53-—528. 23. 
or in any other part of the trial, II. 16. ib. 
may diſpenſe with the taking down in writing the 
depoſitions of witneſſes in matters not inferring 
loſs of life or diſmembration. II. 7b. 16. 
The effect of a ſentence before the court of juſtici- 
ary. II. 528. 24. 
What is ſpecial in a trial of falſchood of writings. 
II. /. 25. 

How the procedure is in a trial, in caſes of ab? x 4 
by the Britiſh act. II. /. 26. 
Two teftimonies to the ſame overt act requiſite, 
II. 529. 27. 

— within what time ſuch trial competent. II. 76. 28. 
Outlawry, upon non-appearance in ſuch caſe, and 
the conſequences of it, II. /. 29. 
Ihe procedure in ſuch caſe after the pretender's 
death. II. 75. 30. 
The ſeveral kinds of treaſon by 25th Edward III. 
| II. 75. 31. 
and by ſeveral old ſtatutes ſince. I. i 3 
The treaſon enacted by later ſtatutes. II. 530. 32. 
The ſtatutory treaſons, by the Scotch law, made 
only capital crimes. 
See Attainaer. 

The proſecutions before the juſticiary are either at 
the inſtance of the king's advocate ſolely, or of 
the private party with his concourſe. II. /. 34. 
The extent of the juriſdiction of the court of juſti- 
Clary. * II. 70. 35. 


II. 1b. 33. 


ATHARINS. I. 274. 125. 

See HHuilie. 
KENNING (of a wife to her terce). I. 661. 15. 
Keys; the king's keys ina caption, what the im- 


port of it. III. 7. 21. 


Delivery of the keys imports poſſeſſion. I. 509. 22. 
KinG ; his majetty's e as to the ſove- 
reienty. 


« 402. 44.— 466. 62. 
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66 INDEX OF THE PRINCIPAL 


See Parliament. 4 9 
The effect of the king's proclamations. II. 463: 


The king has two capacities, a natural and a po- 
litic, II. 16. 47. 
in this laſt he is ſaid never to die. II. 76. 10. 
Without the king's conſent, no act of 1 
can pals, II. 466. 62. 
In what ſenſe is the king the head of the church. 
| II. 585. 1. 
How our legiſlature aſſerted the king's prerogative 
againſt the uſurpations of the court of Rome. 

| II. 10. 31, &c. 


The king's prerogative as to debts. II. 535. 8, Oc. 


See Exchequer. 
The king's cumulative juriſdiction of old, how far 
a ſtretch of the prerogative. II. 552. 5. 
The king, in right of the crown, has the ſuperio- 
rity of all lands in Scotland, without any infeft- 
ment, | I. 617. 4. 
If lands holden of a ſubject fall to the king, or 
are purchaſed by his majeſty, how is the title 


made up. I. ib. ib. 
Thirlage to mills of the king's property, how in- 
ſtrudted. | | I. 686. 45. 


The king muſt be ſerved heir in lands devolving to 
him, * needs not be infeſt. II. 145. 13- 
He was preferred to the caſuality of marriage of 
his vaſſals to all ſuperiors: I. 640. 65. 
Preferable to other creditors on the moveables of 
the debtor, II. 535. 9. 
The king's right to the lands of the principality. 
a I. 539. 19. II. 430. 9. 

See Principality. 
How far the king is preſumed patron of all church- 
II. 27. 72. 


es. 
The poſitive preſcription runs againſt the king; but | 


not the negative. II. 162. 9. 
Warrandice by the king, when effectual. I. 578. 


125. 

The king's blench- duties may be exacted, tho' 
not demanded within the year. I. 556. 52. 
Religious houſes being ſuppreſt, return to the king 
by his prerogative. II. 10. 30. 
The king's unlaw; are thoſe not worth it rejected 
from being witneſſes. II. 648. 21. 
The king's advocate intitled to purſue crimes, tho' 


the party injured inſiſt not, I. 243. 3. 
— His concourſe is neceſlary in actions of improba- 
tion, I. 297. 223. 


and in actions of contravention, I. 286. 172. 
—how far can he inſiſt without the private party. 
I. 287. 176. 

KNAVESHIT, lock, and bannock. I. 684. 38. 
KniGHTs; in moſt ſtatutes touching the quality 
of perſons, they are comprehended under ba- 


1 I. 53. 36. 
KN1GHTs of St. Andrew, I. 54+ 37. 
-—Bannerets, I. iz. 36. 
— Baronets, I. ib. 39. 
— Batchelors. I. ib. 40. 


— Templars, and hoſpitalers. 
See Benefices. 

The juriſdiftion of knights of old inferior to that 

of barons. | I. 55. 41. 

Kn1Gcnrs (of the ſhire); why commiſſioners from 

ſhires ſo called, I. 53+ 36. 

Did ward-tenure confer knight-hood. I. 16. 15. 


II. 78. 20. 


| 


Holding by knight-ſervice gave no dignity theſe 
many ages paſt; is now aboliſhed. I. 54. ib. 
A parallel between the knights of the garter and 


_ thoſe of the thiſtle, I. 76, 21. 
2 

Ans realis (in ſpuilie) ; follows the ſubject 

as in theft. I. 230. 130. 


gr. 
in moſt caſes ſimilar to that of baſtardy, II. 7b. 16. 


100. 
— One proving his legal propinquity, in the remot- 
eſt degree, excludes it, II. 282, 105. 
— Does it take place in a grant of lands to one and 
the heirs of his body, in default of ſuch heirs, 
II. 16. 106. 
—it takes no place where the heirs ſpecially men- 
tioned in a deed, in which there is no termina- 
tion upon heirs whatſoever, fail, if there be heirs 
of line ſtill extant, II. 283. 107. 
An objection, from a precedent to the contrary, 
anſwered, II. ib. 108. 
it hath received no alteration by the ſtatute 70 
Anne, extending the laws of England in caſes of 
treaſon, to this country. II. 16. 10g. 
See Baſtardy (caſuality of ). 
LaNnD-TAX; proportioned antiently es old ex- 


tent, 332. 32. 
In place of it ſucceeded the ſupply or ceſs. II. 
333. 36. 


See Commiſſioners of Supply. 

LATENT ; ſuch rights among conjunct perſons 

have no effect againſt creditors. I. 265. 89, 
See Bankrupt. 

A latent diſpoſition to the preſumptive heir does 
not ſave the diſponee from being liable to credi- 
tors contracting with the diſponer before infeft- 
ment on the paſſive title of lucrative ſucceſſor. 

| | I. 396. 10. 

LAvisn; ſuch perſons ſerved with interdiction. 

| I. 191, 119, &c. 
See Interdictions, Prodigals. 


Law, what, . 1. 
Voluntary actions only the ſubject of law, I. 
: ib. 2; 
— Who has power to make laws. I. 2. 3. 
'The effect of councils of lawgivers, and tolerat- 
ing laws. | I. 16. ib. 
The intendment of law, Juſtice. I. 15. 4. 
See Pe. 
The general precepts of the law, I. 3. 13. 
— Theſe comprehended in the rule of the goſpel, 
Matth. vii. 12. I. 4. 14. 
Law, properly the law of nature, and particular 
law of a nation. I. tb. 15. 


Why the law of nations, the civil law, the canon, 


law, and the feudal law, conſidered here. I.:b.16. 
Why the poſitive law of Gop no member of the 


above diviſion. I. 5. 17. 
The law of nature, as defined by the Roman 
lawiers. I. zb. 18. 
The ſame defined, as peculiar to mankind, I. 75. 
19. 

Laus of nature; laws in a moſt proper ſens, 
I. 6. 20. 


—How accounted for, that certain laws of nature 
did not take effect in the ſtate of nature, tho' 
— the 
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MATTERS OF THE SCOTCH LAW, &. 


the dictates of it are eternal. Li& ac. 1 


The lawof nature goes under other various names. 
I. 7. 24z—25- 

The ſanction of the law of nature. Jultly ſaid, 
That virtue is its own reward, and vice its own 


puniſhment. I. 16. 22, 23. 
The laws of nature are immutable ; ſeeming ex- 
ceptions how to be underſtood, I. ib. 26. 


he law of a nation may not adhibit its ſancti- 
on to certain of the laws of nature; but cannot 


 derogate from them, I. 8. 27. 
The laws of nature chiefly the ſubject of the 
political law of a nation. I. ib. 28. 


How far parties, by the law of nature, are bound 
to obſerve contracts or teſtaments, null by the 
law of the nation. I. ib. 29. 

The law of nations, its origin; not properly a di- 
ſtin& law, I. 9. 30. 

— The ſtate of nature, and the progreſſive ſteps 
to civil government, I. 76. 31. 

Independent ſtates in the ſame caſe as private 
families at firſt were, I. 10. 34.—35. 

— The ufages among nations, called the Law of 


nations, properly the law of nature, as applied 
to them, I, 11. 35. 


Sometimes enforced by a civil ſanction, I. 76. 10. 


How far the law of nations mutable, or may be 


diſpenſed with, I, 16. 36. 
Is it lawful for nations to break treaties for rea- 
ſons of itate. I. th. 37. 
The civil law; that of the Romans ſo called for its 
excellency. I. ib. 38. 
NorTE. Ihe time and manner of compiling the 
ſeveral parts of the civil law. I. 13. I. 


N. The excellency of the civil law, and how 
it came to obtain ſuch authority. I. 76. 2. 
The canon law; ſo far as concerns articles of faith, 
is everywhere binding in popiſh countries, I. 1b. 


| 39. 

Ho far other papal conſtitutions obligatory. I. 

ib. ib.— 13. 40. 

The feudal law; its riſe and progreſs. I. 46. 26. 
See Feudes. | 

NoTE. The feudal law of the Lombards never 

was our law. - „ 3% bo 

N. The feudal law introduced into Scotland by 

Fergus the ſon of Erth, commonly called 

Fergus II. I. ib. 2. 


N. The origin of parliaments and juries from 
the feudal law. I. 14. 3. 

N. The ſcheme by which this Fergus is ſaid to 
have been the ft Scotch king, not inconſiſt- 

ent with this poſition. I. ib. 4. 

N. By both Schemes, the Scots under this Fer- 
gus came from the northern countries of Nor- 
way, Cc. I. 15. 5 
N. The picts came from the ſame countries. 
The Scotch king ſucceeded to their king- 


dom. I. 45. 6. 
N. Sir William Temple's opinion the ſame. I. 


| ib. 7. 

N. Innes's reaſons for ſuppoſing the 39 alledged 

Scotch kings, before this Fergus, feigned. I. 
th 


N. This refuted ſomewhat from Ammian Mar- 
celin. | I. ib. . 


N. The grounds of Innes's opinion, that Mal- 


colm II. ſettled property in Scotland. I. 16. | 


10. 


67 
N. This opinion refuted at large. I. 16. 11; Ce. 
N. The notion that Malcolm II. or III. intro- 

duced the feudal law into Scotland, confuted 
at large, I. 17. 16, 17. 

N. Neither had the Scots the feudal law from 
the Engliſh, nor the Engliſh from the Scots, 
but both came from the ſame fountain. I iþ.18. 

N. We had feudal titles of honour long before 
the reign of William the conqueror. I. ib, 19. 

N. The caſualities of ward and marriage were 
given to the king by act of parliament. I. 18. 

20. 

N. The ſeudal cuſtoms arrived ſooner to perfec- 
tion with us than with the Lombards. I. ib. 21. 

N. Not the written feudal cuſtoms of the Lom- 
bards, but the regiam maje/tatem, and quoni- 
am attachiamenta, our feudal law. I. 16. 22. 

See regiam majeſtatem here below. 

N. Grotius in his parallel between the Romans 
and the Goths, gives the preference to the 
Goths. I. 16. 23. 

N. The civil law preferable to the feudal law; 
but our own feudal cuſtoms take place of the 
Civil law. | I. 16. 24. 

The written books of the feudal cuſtoms, how to 
be regarded, I. 20. 44- 

How far the civil and canon laws have authority 
with us. | I. 19. 42. 

How far the feudal law of force with us. I. 20. 44. 

The civil law, how to be regarded in heretable 
ſubjects. I. ib. 45. 

The municipal or civil law of a nation, I. ib. 46. 

it conſiſts of the nation's own peculiar inſtitu- 
tions, and of the laws common to other nati- 

008; I. ib. ib. 

it concerns only peoples outward behaviour, but 

not their inward ſentiments. * I, 21. 47,—49. 

Laws of religion, or eccleſiaſtical laws, I. ib. 48, 

—How far the laws of religion ſubject to alterati- 
on by human power, I. 16. 50. 

Presbyterian church-government a civil right to 
the ſubjects of North Britain. L. 23. 81. 

Eccleſiaſtical diſcipline, how far to be aided by 
the civil power. I. 76. 52. II. 589. 12. 

Incidents to church-government, I, ib. ib, 

How far people of the epiſcopal clergy, or other 
diſſenters, indulged by the political law, I. tb. 53. 

The civil or political laws relate either to public 
or private right ; how far theſe altered by the 
union, I. 23. 54. 

The law which concerns private right conſidered 


in different views; that concerning civil rights 
the ſubject of this work. | 


The conſiſtorial law. I. tb, 56. 
The law touching benefices. I. ib. 57. 
Our civil or municipal law conſiſts, 1. of ancient 
and immemorial cuſtoms, and of old maxims. 

i I. 24. 59. 

2. Acts of parliament, I. 16. bo. 
— How far can they run in deſuetude. I. tb. 1b. 
Statutes declaratory, and private acts. I. 25. 61. 
Correctory or penal ſtatutes, how to be interpret- 


I. tb. 55. 


ed. I, tb, 62. 
Poſitive laws alterable at the pleaſure of the law- 
givers. | I. 7b, 63. 


The interpretation of ſtatutes, to whom does it 


belong. I. 16. 64. 
Can a law be extended from parity of reaſon; 


what 
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what if the reaſon of the law does 2 ove: 

Fe o 25+ bY 
What if the poſitive law enacts, what we cannot 
comply with in conſcience. I. 26. 66. 
How far the law of the country affects ſtrangers - 
here occaſionally, or the natural-born ſubjects 

_ reſiding abroad. | I. 1b. 67. 
How far thoſe, in whom the legiſlative power is 
lodged, are bound by the laws of the country. 
i 
Statutes, either general laws, or particular relat- 
ing to certain perſons; theſe called jus * 
| I. 27. 69. 

Jus ſingulure forbidden by the law of the 'I'welve 
ables. I. 1b 16, 
NoTEe. The origin of the law of the Twelve 
Tables. I. 18. 1. 
N. The law of the Twelve Tables the foun- 


tain of the civil law. I. 16. 2. 
N. Their encomiums and uſefulneſs. I. 16. 16. 
I. ib. 70. 


What is done againſt law when null. 
The by-laws of corporations muſt be conſiſtent 
with the common law. I. 27. 71. 
Different from theſe the udal rights in Orkney and 
Zetland, and general cuſtoms as to burgal hold- 
ings. I. 28. 72. 
Our , ſaid to conſiſt likewiſe of acts of 83 
I. ib. 73. 

When have they the effect of laws. I. 1. 
Deciſions of the court of ſeſſion, how to be con- 
ſidered in a queſtion about law. I. ib. 74. 
The old books of regiam maje/tatem, how to be 
conſidered as laws. I. ib. 75. 
NorTE. Craig's opinion, that the regiam maje- 
atem is ſpurious, L 29. 1. 

N. Its authenticity vindicated by acts of parlia- 
ment; it was compoſed by order of king Da- 

vid J. F I. tb. 2. 

N. Craig's over-rating the written feudal cu- 
{toms influenced him ; he aflerts thoſe to be 

our law in default of our own ſtatutes and cu- 
{toms. | I. ib. 3. 

N. Not theſe books, but the regiam maje/tatem 
and guoniam attachiamenta our feudal law; 
their authority. I, 16. 4. 

N. The regiam maje/tatem could not be a tran- 
ſcript from Glanvile, for divers reaſons. I. 30, 
,—b. 

N. Probable, that ſome interpolations hs crept 
into the regiam maje/tatem ; but that no rea- 

ſon to reject it, | I, ib. 7. 

N. —it was compoſed by order of king David I. 
purſuant to an act of parliament. I. 1b. 8. 

N. Glanvil's tract contains particulars of the 
laws of England, which never were ſuch; 
but undoubtedly the law of Scotland, I. 16. 9. 
N. Many ſtatutes of king David inſert in the 
regtam maje/tatem, not elſewhere to be found. 

| I. 16. 10. 

N. The treatife aſcribed to Glanvil ſeems to 
be ſpurious, L.. 1. 

N. Craig owns the regiam maje/tatem to have 
been our ancient law, and fo ſeems to have 
retracted his opinion. I. ib. 12. 
N. The two commiſſions for reviſing the reg:- 
am majgſtatem never took effect. I. ib. 13. 

N. The regiam maje/tatem originally wrote in 
Latin, but thereafter tranſlated into Engliſh, 
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and printed by order of king James VI, I. i. 


N. The guontam attachiamenta of the ſame au- 
thority with the regiam majeſtatem. I. ib. 1 ö. 
N. The /eges burgorum and leges de forreſtis, as 
likewiſe the ſtatutes of Malcolm II. and of 

our other old kings, bound with the regiam 
majeſtatem, authentic; but the form of baron- 
courts, ſtatutes of the guild, Iter camerarii, 

and iter juſticiarii, only wrote by private 
hands, I. 10. 16. 
How underſtood, that each nation is governed by 
its own laws. T. 32. 76, 

See Parliament. 

Obligations or teſtaments, according to the law 
of the country where they are made, how far 
ſuſtained with us, I. 16. 1b,—77.—78, 

How far a deed or teſtament executed abroad con- 
form to our law, but diſconform to the law of 
the country, is effectual with us. I. 33. 79. 

How foreign decrees ſuſtained by our law. I. 16. 80. 

Deeds executed abroad may be defeated by excep- 
tions founded in the foreign law. I. 32. 78. 

Foreign la matter of fact to us; how proved. I. 

ib. 77. 

Lis pendens (abroad); not a good exception 3 
an action here on the ſame ground. I. 33. 81. 

Succeflion in heritage or moveables of perſons dy- 
ing abroad, regulated according to the rules of 
our law. I. 16.—82.—83. 

The public law cannot be derogated from by the 
parties, III. 73. R. 24. 

— This rule is ſaid to have been introduced, with 
reference to the pactum legis commiſſoriæ in pig- 
ncre, reprobated in the civil law, III. 76. 8 5. 

— This paction not entirely reprobated with us; 
for, by declarator of expiry of the reverſion, the 
equity of redemption is forecloſed, III. 76. 86. 

In many other caſes this rule takes place, III. ib. 


— Divers examples of it, III. zb. + 
All agreements contra bonos mores void, in pur- 
ſuance of this rule, III. 74. 88. 
— How far covenants, touching one's power of 
making a teſtament, effectual, III. 2b. 89, 
What proviſions of law may be effectually re- 
nounced or diſpenſed with. III. 16. go. 
The knowledge of law, or juriſprudence, likewiſe 
called Law. I. 34. 84. 
How far law may be reduced into a ſcience or a 
regular ſyſtem. I. ib. ib. 
Law, in relation to private right, the ſubjec̃t of 
this treatiſe. I. 16. 85. 
— The object of law according to the emperor Juſ- 
tinian. x I. 76. ib. 
The object of it, according to the lord Stair, I. 76. 
tb, 
— Theſe do not materially differ, I. ib. 86. 
— The method followed by the author. I 26. 10. 
LawBoRoOws; their original and nature, I. 282. 
. 
in what manner caution found. I. 13. 
The penalty of the meſſenger's ſerving the letters, 
without exacting from the complainer his oath. 
I. 283. 26, 


The pains of lawborows. I. 16. 158. 


The tenor and import of the letters of Ron, 
ib. ib. 
—— what 
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what the procedure in caſe of nr 1 
3. 158. 
The penalties in the ſtatute may be exceeded, 
when awarded in a criminal action, by the 
Judges thereto. I. ib. 159, 
How far deeds of violence, by or to ſervants or 
tenants, infer contravention. I. 284. 160. 
Where more perſons charged contraveen, all li- 
able in the full penalties ; nor does payment by 
one free the reſt. I. 16. 161. 
If the charge is ſuſpended, can the charger inſiſt 
2 the deed of contravention, by = of ſpecial 
charge. 
Aion ot competent at the inſtance of the other 
rſons (beſides the charger) mentioned in the 


etters. I. 284. 163. | 


What lands or poſſeſſions, in the hands of chil- 
dren or ſervants, does the charge concern. I. 5 

| 164. 

A kind of lawborows competent to royal borows 
and ſea- ports, againſt thoſe who ſtop or moleſt 
their common paſlages, or high-ways, leading 
to and from them. I. 285. 165. 
What if lawborows are maliciouſly raiſed againſt 


one. I. 16. 167.—286. 171; in /. 
Letters of lawborows againſt complices diſcharged. 
I. 205, 168. 


Communities may be ſerved with lawborows, or 
may ſerve others with them. I. ib. 169. 
Out of what court do letters of lawborows iſſue. 
I. 286. 170. 

What if the charge of lawborows is wrongfully 


given. I. ib, 171. 
See Contravention. 
LxAszs. II. 94. 1, &c. 
See Tacks, 


LxcAciEs; the nature of them, II. 388. 44. 
— The effect of ſubſtitutions in them, II. 15. 14. 
— Either univerſal, ſpecial, or of a ſum of money 
indefinitely, which laſt may be called a general 
legacy. II. 1b. 45; 
Special legacies admit not of a proportionable de- 
falcation with the general legacies. II. 389 46. 
Legacies become good by the legatee's outliving 
the teſtator. II. ib. 47. 
What if a ſum is leſt for a particular end or uſe; 
muſt the whole be employed on that, or ſome 


ſimilar uſe, II. ib. 45. in J 
The import of a legacy of a horfe or cow, or of a 
houſe, in general. II. 1b. 48. 


Legatum rei alienæ, II. 76. 49. 
— The legacy of an hetetable bond ſuch, II. i. 16. 
—the ſame is the caſe, if adjudication was led on 


the bond, - II. 390. 2b. in . 
What if he rendred a moveable bond legated 
heretable, II. 4. ib. 


— Gratuitous bonds, tho? on death- bed, preferable 


to legacies. | II. 7b. 50. 
An executor ſtranger nominate, tho' as univerſal 
intromitter, gets only the third of dead's part, 


and imputes to it any legacy. N 


The ſame thing legated to two perſons in ſelidum, 
does the jus accreſcendi take place between them 
with us. II. 2b. 52. 

A legacy may be made irrevocable, II. ib. 53. 

A legacy of the ordinary nature revocable, either 


expreſsly or tacitly. II. 15. 16. 
Transferring of legacies, II. 391. 53. 
Vor. III. 


. th, 162, | 


| 


Legacies may become void, 1. by the teſtator's 
eleting them, II. 1b. 54 
2. By the legatary's predeceaſe, unleſs it is to him 
* * 2 8 II. m_ 

By the legatary's acquirin ing on a lu- 
. E —_ 4 2 = "Il th. ih. 
4+ By his repudiating it. | II. 7b. ib. 
5. By the legatary's death before exiſtence of the 


6 condition. II. 16, ib. 
an a legatary by himſelf purſue for a ſpecial lega- 
Cy it. 389. 46. 
— The executor's duty in relation to it. II. 392. 
6. 

A legatary may confirm for his intereſt in due 
courſe. II. 16. 58. 


Payment B. F. on a decree, to a legatary, exoners 
the executor, II. 401. 91. 
If one appoint his executor to be anſwerable to his 
neareſt of kin, thoſe who would take as execu- 
tors at law intitled to the legacy. II. 419. 45 
See Dead's Part, Executors, 
LEGAL (reverſions). 
See Appriſings, Adjudications. | 
EGITIMACY ; how far is it preſumed from the 
maxim, Pater e/t quem nuptiæ demonſtrant, II. 


— How its inferred from the time of the birth of 
the child after the marriage, or after its diſſo- 
lution by the husband's death. I. 133. 105. 

LEGITIMATION; by ſubſequent marriage of the 
parents, how far renders it the children as law- 
tully begotten, I. 121: 57. II. 278. 97. 

Can marriage to that effect be entred into upon 
death-bed. | I. ib. ib. 

Legitimation, by letters from the king, how far 
effectual, 122. 59. 

Can ſuch legitimation capacitate baſtard-chil- 
dren to ſucceed to each other, I. ib. 60. 

—Letters of legitimation may enable the baſtard 
to convey his heritage on — I. 16. 61. 

If marriage is null, by impotency of one of the 
parties children procreated in the mean time of 


the other, may be legitimated. I. 121. 56. 
See Baſtardy, Marriage: 
LECGCTTIU. | II. 378. 8. 
See Bairns Part. 
LESION. 


See Pupils, Minors, Reſtitution. 
LETTER (of credit). I. 367. 32.—33. 
Letter (of advice); relating to bills of exchange, 


how far neceſſary. I. 370. 10. 
See Bulls of Exchange. 
LETTERS (writs or diligences in the king's name). 


I. 605. 1. 
See Horning, Caption, and the ſeveral o- 
ther Writs or Letters. 

Letters (of four forms); aboliſhed, II. 260. 42: 
Letters (of mark). L $20. 1. 

Sce Repriſals. 
LETTERs (miſſive) ; how far probative, I. 333. 33- 
—in what time do they preſcribe. II. 171. 32. 
172. 36. 
I. 233. 29, Cc. 


Lex Rhodia de jadtu. 
See Contribution. 
LiPERAT1ON (from obligations); either by mu- 
tual conſent of both parties receding from the 
contract, or by performance of it. I. 484. 1. 
Bygone failures in natural obligations may be re- 
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mitted by the party concerned, I. 484. 1. 


May an heretable bond, veſted with ſeiſin, paid 
and retired by the debtor, be thereafter revived 


upon a new loan. x I. 485. 16, 
See Payment. 
LiBERATI10N (from impriſonment) ; for crimes. 
I. 64. 68. 
See Impriſonment. | 
— or for debts. III. 8. 1, &c. 


See Suſpenſion, bonorum. 
LisBeRTy ; natural liberty, I. 63. 66.—66. 8 7. 
5 Is, g. 


Zit gives none power of his life or members, I. 
63. 67. 


- ſubjection of the wife to her husband, or chil- 


dren to their parents, not contrary to it, I. 16. 10. 
Abatement of it by ſubjection to 3 
„ . 1b, 68. 

Liberty diminiſhed by one's contracts or crimes. 
2 ä I. tb. 16. 
Unlawful reſtraint and conſtraint, a violation of 


one's liberty. I. 64. 69. 
Slavery, an extinction of liberty, I. 66. 77. 
in diſuſe with us, but took place by our old law, 

| I; 68. 80. 

— Divers regulations concerning it in our old law, 

I. 16. 81, 

Not againſt the evangelical law. I. ib. 80. 
See 9 Slavery. 

LIꝝEL; the libel or declaration filled up in a ſum- 

mons, | II. 603. 22. 
of old moſt ſummonſes were executed blank in 

the libel, II. 10. 23. 
— This cuſtom crept in by abuſe, II. 604. 24. 
now remedied by act of ſederunt. II. zb. 16. 


The effects of an executed ſummons; only take 
place when it is libelled. II. 602. 14.—603. 23. 
Whether one's proponing defences infers an ac- 


knowledgement of the libel. HI. 71. 81. 
ListL (infamous); a great injury. I. 250. 32. 
| See Injury. 
LICENCE (to purſue). II. 395. 65. 
See Confirmation, F xecutors. 
LieGE PoUSTIE its import. II. 303. 38. 


Teſtaments, tho* made in liege pœuſtie, have no 
effect as to heretage. II. 291. 4. III. 53. 28. 
See Convaleſcence, Death-bed. 
LiEGEs ; the ſubjects fo called. I. 622. 15. 
LirE; to what length of time preſumed, II. 668. 


3. 

bat if the party has gone abroad, and has not 
been heard of for many years. II. 16. 16. 
How far a future life diſcoverable by the light of 
nature. L &. 23. 
LiFERENTS; perſonal ſervitudes of lands or houſ- 
es; of three kinds with the Romans ; but with 
us only of one kind, and are called Liferents. 


; 3 
Liferenter of bonds, what is he intitled to, or is 
incumbent on him. I. ib. 4. 
How a liferent, or gu liferent of moveables, may 
ſubſiſt. I. ib. 5, 
Liferents of lands, either by the deeds of parties, 
or proviſion of law. I. zb. 6. 


Liferent-infeftments by the deeds of parties, ei- 
ther ſimple liferents, conjunct- fees, or liferents 
by reſervation, I. 658. 10. 


Ihe privilege competent to liferenters by con- 


junct- fee, and by reſervation, beyond theſe t5 
ſimple liferenters, I. 1b. ib; 
Simple liferenters have right to woods year- 
ly cut in hags. | I. ib. 7. 
By the term Literent, ſometimes the fee intended ; 
as in uſufrutftu caſual. I. ib. 8. 
A liferent-tack to a wife, in place of a liferent - in- 
feftment, no ſecurity againſt purchaſers. I. 659. 


How a liferent of the conqueſt is conſtituted, ſo as 
to become a ſervitude. I. 1b. 10. 
A liferent of lands, tho' by infeftment, conſidered 
in ſome reſpects as a perſonal right. I. 668. 33. 
Liferents, by proviſion of law; the wife's terce, 
and husband's courteſy. I. 134. 106, 107. —659. 

1 


11. 

What ſubjects fall under the terce, I: 76. 15. 
—How was the widow accommodated till the 
terce took place by our ancient law, and how 
at preſent, I. 660. 11. 
—As to what tithes does the widow's m — 
. 

How was the terce limited by our ancient law, 
and the caſe at preſent, „n 143 
—Does it take place, where the husband's father 
became bound to infeft his eldeſt fon, and did 


it not, I. tb. 14. 
—or where the husband acquires lands in the name 
of his eldeſt ſon. I. 16. 16. 
How the terce is made effectual, I. 661. 15. 


— The kenning of a relict to her terce, 1. 26. 16. 
—what if it is of wadſet lands, and the ſame be 
redeemed, I. 16. ib. 
— The heir liable to the third of the rents, tho 
the widow was never ſerved to her terce, I. 662. 


ib, 

The terce excluded, where a liferent- proviſion 
is made to the wife. I. zb. 16. 
The greater and leſſer terce, I. 660. 13. 


—it does not take place by the husband's three 
years poſſeſſion as apparent heir, I. 662. 17. 
— How the terce is otherwiſe excluded, I. 663, 18. 
Not excluded by a diſpoſition without infeft- 
ment; or an adjudication againſt the husband, 
tho' a charge was given thereon to the ſuperior, 


I. 662. 16. 
Nor by a {tri tailie excluding the terce, unleſs 
it was duly recorded. | I. 663. 18. 


The courteſy; only due where the wife was 
| heireſs; how it agrees with, or differs from the 
terce, I. 16. 19.—1 34. 106. 
The cafe of the courteſy as to entring vaſlals, or 
voting in the election of a member of parlia- 
ment, I. 663. 20. 
—Only due, if there was a living child of themar- 
riage, I. 1b. 19. 
due, tho' the child ſhould inſtantly die, I. 664. 
| 21. 

not due, if the wife had a child by a former huſ- 
band intitled to ſucceed in the lands. I. 10. 76, 
Why called the courteſy of Scotland. I. ib. 22. 
See Marriage, : 


Are the terce and courteſy excluded by the forfei- 


ture of the party from whoſe heir it is due. I. 
ib. 23. 

The right of liferenters to the rents at the com- 
mencement or termination of the liferents. I. 
ib. 24. 

What 
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What if the liſerenter was in the natural poſſeſſion, 


I. 66s. 25. 

— The caſe where lands were let by the 1 
. th. ib. 

The obligations incumbent upon liferenters, 1. s 
| 26, 

What right have they to work coal in the lands, 
or to cut a ſylva cedua, I. 666. 416. 


— The diligence competent againſt liferenters to 
oblige them to find caution to keep the ſubject in 
repair, and not to do waſte, | I. 46. 27. 

What expences of reparations the liferenters li- 

able to. I. ib. 28. 

The remedy, as to ruinous houſes within borows, 
ſubject to a liferent. I. ib. 29. 

Liferenters, how liable to ſuſtain the heir. I. 6. 30. 

Liferenters liable to public burthens, miniſters ſti- 


pends, &c, I. 667. 16. 
Subſequent feus or tacks, granted by the har, are 
not prejudicial to the liferenter. I, tb. 16. 
The caſe of the expence of building or repairing 
the manſe, as to the liferenters. I. 1b. 10. 
The bygones of rents belonging to the liferenter, 
not debitum fund:. I. 652. 19. 
How far liferenters have right to the current term 
in which they die. I. 667. 31. 
Liferenters of moveable ſums have right to the in- 
tereſt de die in diem. I. 1b: ib. 
The caſe of a liferent of annualrents by . N. 
16. ib. 

Liferents, how extinguiſhed, I. 668, 33. 


— what the effect of a conveyance of them. I. 16. 16. 
How long a liferenter abroad preſumed to live. I. 
667. 31. in . 

Liferents; how judicially valued. I. 668. 32. 
A rule for determining queſtions between the far 
and executors of the literenter, as to the current 
term at his death, | I. 10. 35. 
and between the heir or executors of the ſiar and 
liferenter. | I. 1b. ib. 
Upon the liferenter's death, may the far enter ſum- 
marily to poſleſhon. I. ib. 34. 
L1irERENT-ESCHEAT (the caſuality of), I. 3 


Formerly it fell on denunciations, both in civil 


and criminal caſes ; but now only in criminal. 


I. 1b. ib. 

The procedure in denunciations in order to * 
| ib. ib. 

The origin of this caſuality. e 
W hat rights are ſubject to the liferent-eſcheat of 
the proprietor or apparent heir. I. 631. 40. 
The liferent of wadſets, in caſe of redemption. I. 
th, 1b. 


The liferent of one infeft baſe, not prejudiced by 
the ſuperior's ſubſequent confirmation, I. 20. 38. 
nor that of an heir under a ſtrict entail by a ſub- 
ſequent declarator of irritancy againſt him. I. 
ib. ih. 

The liferent-eſcheat falls only after year and day 
of the denunciation, and has no retroſpeR. 1. 

| ib. 39. 

The liferent of rights whereon infeftment had fol- 
lowed, or of rights equivalent, falls to the ſuperi- 
or. I. 16. 41. 


The liferent of ſubjects, whereon no infeſtment 


followed, falls to the king, I. ib. ib. 
—and of miniſters ſtipends and ſalaries annexed to 


offices. I. 632. 42. | 
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To whom does the liferent of tacks fall. I. 16. 1b. 


The wife's liferent, by a former husband, falls 
under the preſent husband's ſingle eſcheat, I. 


ib. 43. 
as likewiſe does a liferent aſſigned under the aſ- 
ſignee's. I. 16. ib. 


Simple denunciation, for homicide in a church or 
church- yard, inlers liferent- eſcheat. I. 631. 39. 

| in . 

Liferent-eſcheat not ordinarily a confiſcation, but 
ſometimes it is. II. 261. 45. 
The gift of liferent-eſcheat, how far it extends. 


vet I. 632. 44. 
This not a natural, but a ſtatutory caſuality of the 
fee, I. ib. 45. 


it falls with all the real burthens impoſed on the 
tee by the vaſlal, tho' not conſented to by the 


ſuperior, I. th. ib. 
Even leaſes are ſafe againſt it. I. ib. ib. 
What infeftments perfected in cur/z rebellionis are 
ſafe from the liferent- eſcheat, I. 633. 10. 

— Does a charge againſt the ſuperior, at an ad- 
judger's inſtance, exclude it, I. ib. ib. 
—How far a diſcharge of all liferent-eſcheats, in 
the original charter, bars it, I. 1b. 46. 
Relaxation within year and day of the denunci- 
ation prevents it, I. 10. 47. 
—Aſter the year, only excludes it as to future ac- 
quiſitions. I, 16. ib, 
Gitts of the liferent-eſcheat. I, 16. 48. 
Competition among divers donataries thereto. I. 
ib. ib. 

' The ſuperior, after declarator, in the rebel's place, 
| I. 634. 49. 

In ſuch caſe muſt find caution not to waſte or 
ſpoil the ſubject. I. 15. ib. 
Simulate gifts of eſcheat, and the effect of them. 
I. 16. 50. 


Gifts by the king null, if granted before the caſu- 
ality fall, or do not mention the horning on 
which it fell. I. tb, 1b. 

What is the effect of the party's taking a giſt of his 
own eſcheat after he is relaxed. I. ib. ib. 

dee Eſcheat, Donatar ics. 

LimITATION (of actions). 

See Preſcription. 
LiIx EN (manufacture); acts for encouraging it. 


| II. 569. 9. 

See Juſtices of Peace. 
Lig pip; how to be underitood in compenſation. 
I. 492. 25.—26. 


II. 159. 1, Cc. 


See Compenſation. 
Penalties, tho” bearing to be for liquidate expences, 
may be modified to the true coſts. II. 512. 23. 
LiqQuips, or liquors ; how property acquired by 
the mixing them. I. 508. 14. 
See Confuſion. WW 
Lis alibi pendens; how is it taken off or prevented. 


II. 627. 14. 
Lit1G10us ; members of courts prohibited to buy 
things litigious, or pleys, I. 409. 7. 


What underſtood by Pleys in this caſe, I. 410.46. 
— Deprivation of the offender, it a ſufficient pe- 

nalty. I. 16. ib, 
How does a matter become litigious. II. 602. 14. 
Reſtraints upon groundleſs or calumnious ſuits or 


pleas, HI. 41. 1. 
The oath of calumny ſuch check, III. 7b. 2. 
| —it 
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—it may be given by both parties with a good con- 


ſcience, III. 41: 3. 
What if the defender unjuſtly denies the charge 
againſt him. III. 42. 4 
The litigious or calumnious party ſubjected to the 
other in coſts of ſuit, III. 2b. 5. 
— This underſtood only where the party is calum- 
nious, III. 26. 6. 


but his oath of calumny does not exempt him: 
III. 15. 26; 

Reſtraints, not only upon members of courts, but 
like wiſe on factors upon ſequeſtred eſtates, as to 


purchaſing of pleys, III. 43. 7. 
Tor making corrupt pactions touching them. 
. III. 7b. 10. 

In what civil caſes does judgment againſt defenders 
infer infamy. III. . 8. 

A common informer intitled to no coſts, III. 4. 
"36% 

—it is otherwiſe if the penalty is given to the par- 
ty aggrieved, III. 46. 1%. 

— How far liable to coſts. III. 16. 11. 


The puniſhment of falſe accuſers. III. 44. 12. 
A party juſtifiable in ſubjecting his right to the de- 

ciſion of a court, III. 84. R. 32. 
— Inſtances on the part of the purſuer, III. 10. 
b 122. 
—And on the part of a defender, III. 85. 10. 
Caſes where a purſuer or defender may juſtly be 


' ſubjected to coſts of ſuit, III. 26. 123. 
Coſts ought to be awarded in the decree. III. 
th. ib, 


L1iT1ISCONTESTATION ; the effect of it, II. 625. 

5. HI. 92. 145. 

Ait is a judicial contract and tranſaction, III. 9 3 

oy | 146. 

may take place where there is no act extracted, 

II. 625. 5. 

—it renders a penal action tranſmiſlable againſt the 

heir. II. 16. ib. 
See Actions. 


Living (child); can it be otherwife inſtrutted 


than dy its being heard cry, in order to the cour- 
teſy. I. 137. 120. 
Loan. I. 384. 1, &c.—370. 1, &c. 
See Mutuum, Commodatum. 
Loc lire (of ſtipends). II. 60. 164, &c. 
See Stipends ( Miniſters ). 
LocaTion-CONDUCTION ; the ſubject of this 
contract. I. 429. 1. 
If the taker gets not poſſeſſion of the ſubjects by ac- 
cident, not occurring thro? the letter's fault, he 
is intitled only to an abatement or remiſhon of 
the rent, | | | I. ib, ib. 
But if this happens thro' the fault of the land- 
lord, he is liable to all damages. I. 430. 2. 
The obligations incumbent on the letter of a houſe, 


I. il. 3. 
—and on him who letts his ſervice, labour or 
work. | I. 16. 4. 


Agreement among tradeſmen for ſettling or ad- 
vancing their wages, void, and the oftenders pu- 
niſhable. I. ib. 5. 

Abuſes, or frauds committed by tradeſmen, ſevere- 
ly puniſhable, I. ib. 6. 

—Conform to what meaſure are tradeſmen an- 
ſwerable for their work. J. 4355 ib. 

The obligations incumbent on the condu 


Or Or | 


hirer of things. 1. ib. 7. 
The caſe of colonus partiarius, or of a ſet with 
us in half manour. I. ib. ib. 
Location and conduction either expreſs or tacit. I. 
ib. 8. 

Tacit relocation by the civil law, and with us. I. 
| ib. il. 

The action competent to the conductor or hirer. 
I. #6. 9. 


For what faults is an artificer liable in damages. I. 


432. 16,-—435. 21. in . 
In farms, the tenant bound to keep the houſes in 


ſuch repair as he gets them; I, 432. 10. 
—]n a let of houſes, the landlord bound to keep 
them in repair, I. ib. ib. 
In a leaſe to more perſons, he is preferable who 
gets firſt poſſeſſion. I. 16. 11. 
The action competent to the letter of land or 
houſes againſt the tenant, I. 1b. 15. 
—and to the ſervant, labourer; or artificer, for 
his wages, hire, or price. I. tb. 12: 
Relief granted to the tenant, in caſe 2 172 
I. 16. 13. 

What if the fruitfulneſs of one year 3 
the barrenneſs of another, I. 433. ib. 
— When is ſterility underſtood to take place, I. 
ib. 14. 

—How is a tenant relieved in cafe of ſterility, J. 
tb, ib. 


—Remiſſion of the rent obtains likewiſe, where, 
in other ſubjects, the taker is debarred from the 


profits, I. ib. 15. 
In a tack of the cuſtoms, in what caſe muſt the 
tackſman be relieved, I. :5. 16. 


— What if the profits are merely caſual, I. ib. 17. 
— Tenants forced to pay their rents or ceſs to the 
rebels, are they intitled to allowance of the 
fame. I. 434. 18. 
Where a ſervant dies during the term, the fee 
proportionably due, but no abatement tho' he 
fall ſick. I. tb. 19. 
— What if he depart, or the maſter puts him away 
during the term. I. ib. ib. 
The tenant liable to damages if he abuſes the ſub- 
ject. I. ib. 20. 
The cafe of a tradeſman undertaking to build a 
houſe, or perform other work, if the ſubject pe- 
riſh by accident before clearance between the 
parties. | I. ib. 21. 
See Tacks, Relocation (tacit). 
Lochs; to whom do they belong. I. 593. 165. 
LocuPLETxOR fattus, | 
See Recompence, Minors. 
Locus (penitentir ), I. 329. 23. 
no place for it in pactis liberatsriis. I. ib. 16, 
Lorbs; the title originally feudal, and the ſame 
with barons. I. 55. 42-—569. 96. 


What if the barony, whereon the title was origi- 


nally founded, goes to other heirs than thoſe to 
whom it was originally provided. I. 52. 30. 
The greater barons came to be named lords when 
the leſſer barons were allowed a repreſentation 


in parliament by a commiſſioner. I. 55. 42. 
See Peers. | 

Lords (of ſeſſion) ; ordinary and penny, II. 

08. 1. 

No new extraordinary lords can be now 3 

II. 509. 2. 

— This 
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— 
This no encroachment on the court of ſeſſion, 
but only the king's departing from his privilege. 


II. 509. 2. 

The method of admiſſion of the ordinary lords of 
ſeſſion, II. 16. 3. 
Who capable to be preſented, II. 76. 10. 
They hold their office tor life. II. 16. 1b, 


The nature of the court of ſeſſion, or college of 
juſtice, deſcribed, II. 510. 4. 
The buſineſs of the ordinary in the outer — 
19. 19. 

The conſtitution of the inner-houſe of ſeſſion, II. 
th. 5. 
— Their cognizance, II. 16. 10. 
— The method of their procedure in diſcuſſing 
cauſes. II. 7b. 1b. 
Decrees by an ordinary in foro, equal to thoſe giv- 
en by the whole lords. II. 511. 6. 
The court of ſeſſion, in effect 14 courts, and a 
court of appeal. II. tb. 7. 
Two ordinaries upon the witneſſes, and one for 
preparing concluded cauſes. II. ib. 8. 
The buſineſs of the ordinary upon the bills. IT. . 9. 
The court of ſeſſion eſtabliſhed by act of parlia- 
ment, and confirmed by the pope, II. 7b. 10. 
— Why called lords of Council and Seffion, II. 
512. ib. 

— Their conſtitution and privileges ſecured by an 
article of the union. II. 4. 10. 


The privileges of the members of the college of 


Juſtice, II. 7b. 11. 
—they are exempted from the juriſdiftion of in- 
ferior judges in civil caſes, II. 16. 16. 
Ho far does ſuch exemption obtain in criminal 
matters, II. 16. 12. 
hey are free of the annuity and petty cuſtoms 
of the town of Edinburgh, II. . 14. 
Their privilege when living in any other royal- 
borow. II. 7b. ib. 
The peculiar privileges of the lords of ſeſſion of 
old, as to taxes ; communicated firſt to all the 
members of the college of juſtice ; thereaſter 
wholly diſcontinued, II. 513. 14. 
— The privilege of the lords as to complaints a- 
gainſt them. II. 76. 10. 
All the privileges of the college of juſtice reſerved 
by the union. II. 26. 1b. 
The court of ſeſſion's juriſdiction lies chiefly in ci- 
vil cauſes, II. 16. 15. 
— How far their decrees of old final. II. 26. 1b. 
Appeals, at preſent, competent againft the judg- 
ments of the lords of ſeſſion, II. tb. 2b, 
The effect of ſerving the writ of appeal. II. 
514. ib. 

The lords are to proceed without regard to an 
commands from the king. II. zh. 16. 
All actions civil (except theſe within 12 J. Sterling 
in the firſt inſtunce, or peculiar to other courts) 
may be brought before them, II. 16. 15. 


They —- to the validity of infeſtments 


of his majeſty's property, and of all other infeft- 
ments, II. 16. 17 


—and to queſtions ariſing from decrees of modifi- 
cation and locality, valuation and fale of tithes, 
II. 76. ib. 

— T hey may advocate from inferior courts, ſuſpend 
or reduce their decrees in all civil cafes, II. ib. 


Vor. III. 


1.19. 


73 
and in ctiminal caſes likewiſe, where the proce- 
dure is by way of complaint, but not when in 
way of trial by a jury. II. 515. 20. 
The lots of ſeſſion may ſuſpend or reduce their own 
decrees in abſence, and even thoſe in foro, on 
new matter emerging, IT. 516. 22. 
—But cannot reduce their own decrees, upon 
points therein proponed and repelled, II. 7b. ib. 

— They are both a court of law and equity, II. 7b. 
27. 

The Hu] nebile of the lords, in the ſeveral = 
where it may be interpoſed, II. 517. 24. 
A remarkable inſtance where it was exerted, II. 


67 | 10. 25. 
— The foundation and import of the officium no- 


__ bile. II. 518. 26. 
'The court of ſeſſion with us in place of the court 
of chancery in England, . 
— Our chancellor might have preſided in it, II. 0%. 0. 
— By it they cannot extend a ſtatute beyond the 
terms thercof. II. 16. 28. 
The juriſdiction of the lords of ſeſſion, in criminal 
matters, chiefly incidental, for maintaining the 
dignity of the court, or relating to a cauſe be- 
fore them, II. 76. 29. 
— But, in improbation of writings, their juriſdicti- 
on is original, IT. ib. 1h, 
Summary complaints, for contempt of undue elec- 
tion of magiſtrates, &c. competent before them. 
II. 519. 30. 
The preſident of the ſeſſion; his office of high im- 
portance. 
Sce Decrees, nobile officium. 
Lords of juſticiary. II. 522. 1, Oc. 
dee Juſticiary. 
Lords of erection. The ſuperiorities, in regard 
to vaſſals holden of them, annexed to the crown, 


I. 560. 60. II. 73. 204. 
— How the vaſſals may be tyed down to hold of 


them, II. 7b. 15. 
he reverſion of the ſeu- duties, belonging to the 
lords of erection, reſerved to the crown, is now 
diſcharged. II. ib. tb. 
Los; the property of things loſt remains with the 
party to whom they belonged, but the finder 
may take a conſideration upon reſtoring them. 
Dy I. 209. 4, 
Writings loſt or deſtroyed, how made up. 
See Tenor. 
Loos ING (of arreſtment); when competent; the 
effect of it. II. 199. 37. 
See Arreſi ments. 
LocxATIVE (ſucceſſor); the nature and reaſon- 
ableneſs of this paſhve title. II. 374. 1. 


II. th, 31s 


| The right which grounds it is likewiſe reducible on 


the act 1621, it the granter became thereby in- 
ſolvent, II. 26. 2. 
— What if one originally acquires the right in fa- 
vour of his eldeſt ſon. . 2, 
The diſponee muſt be neceſſarily aliagui ſucceſſurus, 
by the due courſe of law, as one's eldeſt fon, or 
his cldeft grandſon by him, II. 16. 4. 
— How far a gratuitous right, to daughters by one 
that has no ſons, ſubjects the receivers to this 
paſſive title. II. 375. ib. in f. 


The creditors, who can have the benefit of this 
paſſive title, regularly muſt not only be prior to 
the diſpoſition, but likewiſe to the obligation to 


1 diſpone. 
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diſpone. II. 375. 5. 
Will a proviſion to an heir of a marriage ſupport 
the diſpoſition purſuant thereto, — creditors 
rior to the date of the diſpoſition, II. ib. 6. 
hat if the right was partly onerous, and part- 

ly gratuitous. II. 45. ib. 
If the receiver was not alioqui ſucceſſurus in the ſub- 
ject diſponed, this paſſive title takes no _ II. 
ib. 7. 

This paſſive title only ſubjects the party to the pri- 
or creditors, as if 4 were actually ſerved, and 
ſo does not prejudice him of his relief againſt an- 

- other heir fant liable. IL. 376. 8. 


- — Tho” not conſtituted or litiſconteſted with the 


diſponee, it is good * his heir, II. 16. 9. 
and tho' the party die before the granter, the 
paſſive title is good againſt the next heir, who 
makes up a title to the diſpoſition, II. ib. 1b. 


Alf the diſpoſition is kept latent, how far the cre- 


ditors contracting after it with the __ ſafe, 
II. 16. 10. 

LuNATICS; having lucid intervals, deeds done 
by them preſumed either granted in theſe peri- 
ods, or not, according to their complexion, I. 


166. 10. in f. 
See Furioſity, Idiots. | 
Lyon (lord); his office as to coats of arms, II. 


506. 12. 

— His court. II. 16. ib. 
The herauld, and purſevants principal officers at 
arms. IT. 26. 1%. 


The office of heraulds among the Romans. II. ib. 


13. 

Conjectures touching the lyon's being deſigned 
king of, or at arms. II. 507. 14. 
See Meſſengers. | 


M 
Ackks; either before the court of ſeſſion, 
juſticiary, exchequer, or admirality, II. 


507. 16. 

Their office, and puniſhment upon malverſing. 
| II. 16. 16. 

Macets before the court of ſeſſion may be judges 
in brieves of mortanceſtry, II. 16. ib. 
— Sometimes aſſeſſors are appointed to them by the 
lords, viz. two of their number, IT. 15. 1. 


hey judge in ſuch fervices by a delegated juriſ- 


diction. II. 471. 13. 
Mac1sTRATES (of borows); muſt concur in the 
execution of captions, otherwiſe are liable to the 


debt, I. 292. 196. 

— Other inferior judges likewiſe liable to the ſame 
effect, I. 16. 197. 
— Bailies of burghs of barony, how far ſubjected, I, 
ib. ib. 

Defences for the magiſtrates, I. 10. 198. 


they are likewiſe liable for the debt, if they ſuf- 
fer the debtor to eſcape out of priſon, I. 16. 15. 
—if the priſoner is ſick, what liberty can the ma- 
giſtrates allow him for his health. I. ib. 16, 
How ought the priſon to be ſecured in order to free 
them in caſe of an eſcape, III. 6. 15. 
— They are only anſwerable to the extent of the 
ſum for which the party was booked, III. 25. 76. 
But the not booking the priſoner does not libe- 
rate them. III. 75. 10. 


The ſheriff, not having the charge of the priſon, 


„ 


is not liable for an eſcape out of it. I. 293. 199: 
What is the puniſhment for aſſiſting a priſoner, for 
crimes or for debt, attempting to eſcape, tho” 
he eſcapes not. I. :b. 200. 
How long are the magiſtrates liable to concur on 
the charge given them upon letters of caption. 

p I. ib. 201. 
A meſſenger failing in his duty in executing a cap- 
tion, lable for the debt. I. 16. 203. 
How far the magiſtrates returning the debtor to 
priſon will relieve them. I. ib. 202. 
Not only the magiſtrates who ſuffer the eſcape, but 
the borow, as a community, are liable for the 


debt, | I. 1b. ib. 
— They have no relief againſt the cautioners. I. 
292. 196. 


The power of magiſtrates as to affecting the borows 
with debts. II. 577. 2. 
See Borows 
Malls and duties; they preſcribe in five years 
after the Tenant's removal, II. 170. 29. 
Action for them muſt be renewed every five 
years, otherwiſe it preſcribes, II. 171. 35. 
| dee Petitory Actions. 
MAINTENANCE (or aliment). 
See Aliment. 
MAiNnNTENANCE (an act of power). I. 70. 86. 
See Manrent. 
Mairs. 
See Meſſengers. 
Ma1soNs-Dier. 
See Hoſpitals. 
MALA FIDESs, 


See Poſſeſſor (bona fide), 
MALE APPRETIATA, | 

See Omiſſa. | 
Marice; how far. it infers an exception againſt a 
_ witneſs. II. 645. 6. 


MALvERSATION (in office); ſufficient ground of 
deprivation, II. 474. 21. 
—of tutors, affords ground for a ſummary com- 
plaint to the court of ſeſſion to remove them. J. 
; 171. 34 
MaxAGEMENT (of other mens affairs). I. 232. 
| A 

See Negotiorum geſtor. 
MaNxDATES ; tho' of their own nature gratuitous, 
yet may admit of a gratification. I. 392. 1. 
Honoraries, or fees to advocates and phyticians, 
not reckoned an hire, I. 16. 2. 
How far ſuch fees preſumed inſtantly paid. I. 
ib. ib. 
Truſtees for a bankrupt and his creditors not intitl- 
ed to a reward, unleſs covenanted. I. 7b. ib. in f 
The ſubject of mandates, things lawful, I. 76. 3 
— The conſequence of — Ha interpoſed in 
things unlawful, I. 1b. ib. 
The command of the king will not excuſe one 
in the commiſſion of a flagitious act, I. 10. 7b. 
— How far the command of the husband, parent, 
or maſter, will excuſe in the commiſſion of 
crimes, I. 16. ib. in 4 


Alf the thing was not criminal in itſelf, but onls 


hurtful to a third party, the employer is only li- 
able. I. 393. tb. in ,. 
Mandates may, in part, concern the intereſt of 
the mandatary ; if it ſolely concerns his in- 
tereſt, not binding, 1 ib. 4. 
— But 
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But where they import a right, are binding and 
irrevocable. I. 393. 4. 
Mandates are, for moſt part, in writing, and then 


called Commiſſions or Factories. I. ib. ib. 
How far a mandatary may intruſt another to exe- 
cute the mandate. I. ib, 6. 


Mandates either expreſs or tacit; examples of a 


tacit mandate, I, ib. 7. 


A tacit mandate ſo far effectual upon an advo- 
cate's compearing for a party, that it cannot be 
redargued by the advocate's oath, after decree 


extracted. I, ib. ib. 
An expreſs mandate either general or ſpecial. J. 
94. 8. 


How far general mandates extended. I. ib. ib. in 2 
Does a commiſſion to more perſons require the 
concurrence of all the mandataries. I. ib. 9. 
Where more perſons grant a mandate jointly, 
or if the buſineſs is indiviſible, cach liable in /- 
| lidum. I. 16. 10. 
The direct action upon a mandate competent to 
the conſtituent againſt the mandatary, I. 395. 
11 


What diligence is a mandatary liable to. I. 4“. 
ih. 


Truſt, a mandate. I. ib. 12. 


See Truft. 
A mandatary bound to obſerve the terms of the 
mandate; what if he exceeds them. I. 16. 13. 
The contrary action competent to the mandatar 
againſt the mandant, for his indemnity. I. 390. 
I 4+ 
The effect of a factor on a bankrupt eſtate's pur- 
chaſing debts thereon. I. ib. 16. 
Mandates fall by the death of the mandant or 
mandatary, I. 397. 17. 
—are revocable by the mandant, and may be re- 
nounced by the mandatary, rebus integris. I. ib. 
18, 
A tacit revocation; how underſtood. I. tb. 19. 
See Exercitors, Offices. 


How far the orders of ſuperiors excuſe in treſpaſſes, 


III. 102. R. 47. 

D— Children or ſervants, in ſuch caſe, excuſable in 
treſpaſſes ; but not in crimes of a flagitious na- 
ture, | III. . 173. 
— This rule exemplified from an inſtance in the 
civil law, III. 103. 174. 
— The ſame adapted to our law. III. zh. 175. 
MAN RENT; properly what 15 due to the ſuperior 
by the re4dend; of the vaſſal's charter. I. 69. 84. 
The import of the contract of manrent, of old in 
uſe with us; now aboliſhed. I. 70. 85. 
Maintenance, the counter- obligation in the con- 
tract of manrent. I. ib. ib, 
Black- mail, ſimilar to manrent. I. 1b. 86. 
Mas Es (of miniſters); in what caſes the liferent- 
er concerned in repairing them, I. 667. 30. in f. 
— The repairing them is incumbent on the mini- 
ſters, during their time, if once made ſufficient ; 
and on the heretors during the vacancy, I. 76. ih. 
Te vacant ſtipends ought to be employed to 
that purpoſe, preferably to other pious uſes, II. 

| 29. 77.—46. 119, Sc. 

— The vacant ſtipends are not to be employed in 


building or rebuilding the manſe; but the ſame | 


incumbent on the heretors, J. 667. 30. 


| 


Manum1ss10N (of flaves) ; the patron's power 
over his freed-men. I. 67. 79. 
See Slavery. 
MarcHes and march-dikes; in order to make 
them ſtraight (ſtrait), part of the neighbouring 
round may be taken in, I. 282. 154. 
For conveniency of them, the incloſer may caſt 
about the highway 200 ells. I. 16. ib. 
The neighbouring heretor bound to be at all equal 
charges in making a new march-dike, I. 281. 
153. 
What ĩs requiſite, in order to ſubject the 2 
bouring heretor. I. ib. ib. 
dee Moleflation, Perambulation. 
MARCHET # (mulierum); what. I. 595. 170. in f. 
The original of marchets of women not infamous. 
I. ib. ib. 
MARGINAL NOTES or additions; it ought to be 
mentioned in the writing, that the witneſſes were 
witneſſes to the parties ſubſcribing them. I. 336. 
What if in mutual contracts, conſiſting of lower 
more originals, one of them only contain a mar- 


ginal note duly ſigned by all the parties. II. 635. 


IC. 
MaARKETs. I. 412, 15 
Sec Fairs. 


ManrrIAGe ; the foundation of human race; not 
diſſolvable by mutual conſent. I. 105. 1. 
The preſumption of law for a lawful marriage, II. 
668. 7. 

an inſtance of this, where two ladies were com- 
peting as to the right of a gentleman's widow. 


IL tb, ib. 
See Preſumptions. | 


Spouſals, or a contract of marriage; frequently 
preceeds marriage, I. 106. 2, 
—How far a contract of marriage, may be re- 
filed from before marriage, I. 16. ib. 
Copulation between the parties, after promiſe 
of marriage, infers a marriage, I. 16. ib. 

— Such promiſe muſt be proved by the party's 
oath ; but the copulation may by witneſſes, I. 

| ib. 3. 

— What if one of the parties die before ſuch > 
riage is owned by open cohabitation, I. 16. ib. 
If the woman, after ſuch promiſe and copula, ly 
with another man, the promifer free, I. 16. 2. 
A bond granted to a woman by a man, in caſe he 
do not marry her, due on his default, I. 107. 4. 
But neither ation to perfect the marriage, or 
for damages, lies at the ſuit of the one party a- 
gainſt the other on a contract of marriage. I. 7b. 


| 16.— 142. 3. 
The caſe of des and denatic propter nuptias in the 
civil Jaw. I, 107. 6. 


A proviſion of an eſtate to certain perſons, failing 


heirs-male of the marriage, is no proviſion of it 
to the heir-male. I. 108. 9. 
The heir of proviſion completing a title to the 
citate, generally becomes abſolute far, I. zb. 10. 
— But the heir-male of a ſecond marriage may re- 
main under obligation to the heir-temale of the 
firſt -- 0,00, In. 
Private covenants, contrary to the marriage-ar- 
ticles, void, as contra fidem tabularum nuptia- 
lium. I. 111. 21. 


nod part of the ſame falls on liferenters. I. ib, 16. Proviſion in a contratt of marriage become void, 


See Glebes. 
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if the marriage diſſolve within year and day 
without a ny child, I. 107. 5.— 136. 117. 


hut ſuch proviſion of the law may be renounc- 


. ed in the contract. I. 16. ib. 
If the woman, after a contract, and before mar- 
riage is with child, is it preſumed to be by the 
man that is betrothed to her. I. 46. 3. 
The ordinary proviſions in a contract of e. 
107. 5. 

Proviſions to a wife in a contract of marriage 
are not now privileged on the husband's execu- 
tory, as of old they were. I. tb. 1b. 


Parties before marriage may ſecure their reſpec- 


tive effects from falling under communion; or 
exclude the jus mariti as to the wife's goods; 
but cannot bar the marital power. I. 108. 7,8. 
One providing his eſtate to the heirs of the mar- 
riage, cannot ſettle the ſame on his ſecond ſon, 

in prejudice of the daughter of the eldeſt ſon de- 
ceaſed. I. ib. . 
The import of a proviſion of conqueſt in a con- 
tract of marriage, I. 109. 12. 
— What power has the father over his conqueſt, 
_ notwithſtanding a proviſion of it to the heirs of 
a marriage. I. 16. 15. 
import of a proviſion of lands mw heritage. 

« I10. 13. 

A proviſion in a contract to the wife of a ſhare of 
the houſhold-furniture, includes heirſhip-move- 
able, I. 16. 14. 
Proviſions of conqueſt, or particular ſums to chil- 
dren in a contract of marriage, generally con- 
ſtitute the children only heirs of proviſion there- 
in, and exclude not his onerous or rational 
deeds. I. 16. 15. 
If one provides certain ſubjects to the children of 
his marriage, which failing, the one half to go 
to his wife's heirs, he cannot prejudice them by 

a proviſion to a wife and children of another 
marriage, I. 7b. 16. 
But extraneous ſubſtitutes are not creditors to 
any effect in ſuch proviſions, failing 2 

I. 16. 1 5. 

Proviſions may be ſo conceived to children * 
marriage, as to create them, on their exiſtence, 
proper creditors to all intents. I. ib. 17. 
A proviſion of lands to heirs of a marriage belongs 
to the eldeſt ſon ; but of ſums of money or move- 
ables to all the children, . 111. 18. 
— A proviſion of a land-eſtate to bairns or children 
of a marriage belongs to all of them equally. 1. 
ib. ib. 

A proviſion of a ſum of money to daughters of a 
marriage, divided in the caſe of three among 
them, will proportionably belong to a fourth. 

| I. 1b. 19. 

If the husband cannot make good the r 
on his part, the wife may retain her portion, 
even in a queſtion with his creditors, I. ib. 20. 
As to ſuch queſtion, what is the caſe of chil- 
drens proviſions, I, ib. ib. 
If the portion is not paid, is the proviſion to the 
wife due. I. 262. 77. 
The wife is always a proper creditor for her pro- 
viſions; and in caſe of her husband's inſolven- 
cy, may compete with other creditors accord- 
ing to her diligence. I. 111. 20. 
Marriage is either ſolemn or clandeſtine. I. 112. 76, 


| In affinity the ſame prohibition takes place as in 


The requiſites of a ſolemn marriage. I. tb. 23. 
Clandeſtine marriages. I. 16. 1b. 
What if a pretended marriage is not aſcertained 

during the man's life, I. 16. 24. 
The penalties of clandeſtine marriages, I. 16. 25. 
Are the penalties in the act 1661, and the act 

1695, both due. I. 113. 10. 
What perſons are incapable of marriage, I. 16. 26. 
In pupil's ability of body is ſufficient. I. 26. 1b, 
Marriage conſtituted by conſent before conſum- 


mation, III. 60. R. 14. 
— This rule holds ſtrongly with us, III. 76. 46. 
—Exemplified in Joſeph, III. 76, 16. 


In what manner the conſent which conſtitutes 
marriage to be aſcertained, III. 76. 47. 

— The conſequents from marriage, its being con- 
ſtituted by conſent before e II ; 
th, 48. 

How far a marriage inferred or preſumed from co- 
habitation, III. 61. 49. 
is the party's ſubſequent declaration, that it was 
in the ſtate of marriage, ſufficient. III 2b. 26, 
Conſent of parents not neceſſary to the marriage 
of children, RE” I, 113. 28. 
Capacity of copulation eſſential to marriage, I. 16. 
The effect of clauſes in bonds of proviſion to chil- 
dren, obliging them to marry with their con- 
ſent, or that of other relations, I. tb. 29. 
—and of ſuch clauſe, added by other perſons to 
grants of ſuch kind, I. 2b. 7b. 
—A bond, or money given to procure ſuch con- 
ſent, muſt be reſtored, I. 114. 7b. 
— Where ſuch conditions are allowed, they muſt 
be notified to the party in due time, I. 2b. 30. 
What force or fear annuls marriage. I. 1b. 31. 
How far difference in religion is an impediment to 
marriage, I. ib. 32. 
The effect of a poſitive law declaring marriages 
void, if certain ſolemnities are not obſerved. I. 
ib. 33. 

How far miſtake in the perſon or fortune of the 
party annuls marriage. I. 115. 24. 
What is the caſe where one marries a woman 
with child by another man, I, ib. 35. 
Or if a man has other women with child to him 
at the time. I. 75. 36. 
Too near propinquity annuls marriage, I. 10. 37. 
— The computation of degrees of kindred by the 


civil law, , I. 116. 38. 
— The computation of degrees by the canon law, 
I. 117. 43. 


— How far do we follow the computation of de- 
grees by the canon law, I. 156. 44. 
Who are ſaid to be loca parentum. I. 116. 39. 
Kindred either by the whole blood or half blood. 
I. 1b. 40. 

In affinity, the ſame degrees conſidered as in con- 
ſanguinity. I. 16. 41. 
Conſanguinity or affinity by unlawful conjunction, 
the fame bar as by marriage. I. 117. 42, 
Within what degrees of propinquity may marriage 
conſiſt by the civil and canon laws, I. 76. 45, 

— The xviii chap. of Levit. our ſtandard. I. 118. 
46. 

Rules as to the prohibition of marriage on account 
of propinquity, I. ib. 47. 


con- 
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conſanguinity, I. 118. 47. 
—Affinity of affinity; how far an impediment to 
marriage, I. ib. 48. 
Marriage within the forbidden degrees is inceſ- 
tuous. I. ib. 49. 
How far might ſuch be diſpenſed with by _ 3 
16. ib. 

What the pains of inceſt; how any of the parties 
is excuſed from the ſame. I. 119. 50. 


The effect of a marriage null, on account of con- 
ſanguinity, or any other impediment ; as to the 
wife, or legitimacy of the children procreated 
before it was challenged. I. ib. 51. 
Polygamy; how far prohibited by the Moſaic and 
evangelical law. I. 120. 52. 
How far the marriage between the adulterer and 
adultereſs is vrohibited ; what is the ſtate of the 
children procreated of ſuch marriage. I. 16. 55, 
Does legitimation by ſubſequent A give the 
right of primogeniture, I. 7b. ib. II. 278. 97. 
cannot take place, but where marriage could in- 
terveen between the parties at the time the 
children were procreated, I. 121. 54. 
— Subſequent marriage of the parents, after the 
baſtard child's death, capacitates the grand- 
children by him to ſucceed to them, I. _ 
58, 

Marriage may be ſolemnized at the point of ei- 
ther party's death, in order to legitimate the 
children, I. 121. 57: 
—and to intitle the ſurvivor to the legal PRO 
ib. ib. 

The natural obligations between the married per- 
ſons, I. 124. 65. 
— The wife muſt follow the husband's domicil. I. 
124. 65. 

How far the wife participates of the N e 
nity. . ib. ib. 
The wiſe's obedience not a conſequence of the 
fall. I. 16. 1h. 
The civil intereſts of the married perſons; on the 
part of the husband; his power over the wife's 
perſon, and his right to her effects, called his 
Tus mariti, I. 16. 66. 
By the firſt, he is curator to his wife, fo as no 
deeds by her, without his conſent, can regular- 


ly ſubſiſt, I. ib. 67. 
— But what if he is abſent, furious, or under o- 
ther diſability. I. 1b. ib. 


The wife being under coverture is not liable to 
captions. How far denunciations for her debt 


may have effect, i. 
What if ſhe has a ſcparate eſtate, excluſive of 
the husband's jus marit:. I. ib. 6g. 
The wife has no protection in crimes by the mar- 
riage. I. 125. ib. 
How far can execution proceed, for fines impoſed 
on the wiſe, during the marriage, I, 75, ib. 
— The husband formerly by ſtatute liable for ſuch 
fines ; but that now abrogated. I. ib, ib. 


Hou far the husband liable, if he knew of the 
wiſe's committing a crime, and did not reſtrain 
her. III. 77. 71. 

Perſonal diligence may go againſt the wife, for 
performance of deeds in her power. I. 125. 70. 


The wife cannot ſue or defend without the huſ- 
band's concourſe, I. 76. 71. 


7 
— But what if the ſuit is againſt the husband; or | 


Vor. III. 


he refuſe his concourſe. I. ib. i. 
an _ oath, how far good to affe the huſ- 
and, 


I. ib. 72. 
— What if he knew of the claim before his a 
riage, | I. ib. ib. 
In what caſes may perſonal diligence proceed a- 
gainſt the wife for debt, I. 126. 74. 
A wife's perſonal bond void, even tho' with the 
husband's concourſe. « 1. 16. 73. 
How far a wife's contractings good againſt the huſ- 
band, I. ib. 75. 
A wife is liable in warrandice of a diſpoſition, with 
her husband's conſent, of her heritage to a pur- 
chaſer. I. :b. 76. 
A wife is not reponed againſt decrees againſt her, 
during the marriage ; or legal or conventional 
irritancies, as non walens agere, I. ib. 77. 
— But if the claim lie againſt the husband, the 


time of the marriage is deducted. I. 16. ib, 
The wife may make a teſtament without the con- 
ſent of her husband, I. 16. 78. 


In what reſpects does a husband differ from — 5 
nary curators. I. ib. 79. 
How far the husband's jus mariti has a retroſpect 
to deeds granted by the wife before marriage, 
I. 128. So. 

The communion of goods, and the husband's jus 
mariti as to the wife's effects, I, ih. 81. 
Whatever falls under the communion of goods 
may be ſaid to belong to the husband jure mari- 
ti, I. ib. ib; 
— The ſubjects that fall under the jus mariti, or 
communion of goods, I. 129. 83. 
Subjects given to the wife for her aliment, or 
excluſive of the husband's jus mariti, do not fall 
under it, I. ib. 84. 
— How far the price of the wife's lands, or her 
heretable debts, uplifted during the marriage, 
fall under the jus marits, I. 16. 85. 
— The wife's paraphernalia exempted from it; 
may ſhe pledge them for her own debt, or her 
husband's, I. 16. 86.—1 30. 88. 

— Does a conditional debt fall under the jus mari- 
ti, I. 130. 87, 
— Money given to a wife for a gown, on the ſale 
of her husband's eſtate, or purſe-pennies, do not 
fall under it, I. 16. ih. 

— Subjects falling under the jus mariti, may be 
ſecured for the wife's liferent on her ſurvivance. 


| I. ib. 89. 
Money lent by a wife during the marriage, ne 
ſumed to be of the husband's effects; but may 
not the debtor repay it to her during the mar- 
riagc. I. 16. 90. 
A ſeparate aliment, conſtituted by the husband to 
the wite, how far exempted from his jus maritt. 

I. :b. 91. 

The husband is liable during the marriage, — 4 
out limitation. to the moveable debts of the wife 
contracted beſore marriage, I. tb, 92, 
—He is not liable jure mariti for ſuch debts as 
would not fall under the jus mariti, were they 
due to the wife, I. 131. 93. 
— How far is he liable for ſuch heretable debts as 


lucratus, I. ib. 94. 


See Jus mariti. 


Donations between man and wife are revocable, 


I. 1b. 95. 
—How 
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— How far the receding from the terms of an an- 
tenuptial contract of marriage, infers a donation 
by the party who yields his or her intereſt, $ 

131. 96. 

An agreement between married perſons, that 
the longeſt liver ſhall enjoy all the effects of 
both, is good and irrevocable by either of the 
parties. 1. ib. ib. 

— The wife's ratifying on oath a donation to the 
man, does not bar revocation, I. 132. 97. 

— Proviſions in a poſt-nuptial contract of mar- 
riage, how far revocable, I, 16. 98. 

Reaſonable proviſions by the man to the wife 

after marriage, even without counter-proviſions, 
are ee "4 I, 16. ib. 

— But not ſo in grants made by the wife to the 
husband, I. 16, ib. 

Such donations are not only revocable by ex- 
preſs deed, but likewiſe tacitly, I. 16. 99. 

—An implied revocation by the N ſubſe- 
quent adultery without reconciliation, I. 76. 100. 

Ils the donation void by the donor's OS 

ib. ib. 

Has the revocation of ſuch giſts effect * ſingu- 
lar ſucceſſors. 133. 103. 

Diſſolution of the marriage by the death of either 
party) does not diſſolve the affiuity. I. 7b. 1b. 

Second marriage allowable to the wife, even with- 
out abiding the annus luctus, I. 16. 104. 

If the wife marry a ſecond husband, and bring 
forth a child, which, by courſe of nature, might 
either have been procreated by the firſt or ſecond 
husband, to which of them is it to be aſcribed. 

I. 7b. 105. 

On diſſolution of marriage by the death of the wife, 

who was an heireſs, the courteſy takes place, if 
there was a living child of the marriage, I. 1 34- 


| | 10 
in order to it the wife muſt be infeft in the ſub- 
ject, 7 I. 663. 19. 
— is it due out of burgage lands, ' I. 26. ib. 


— How far is it founded in the civil law, I. 664. 21. 
The diverſity between the law of Scotland and 
England as to the courteſy, I. 670. 4,—5. 
— Does it take place, if a living child was ript out 
of the wife's belly after ſhe was dead, I. 671. 

8 


— The husband in poſſeſſion by the courteſy, li- 
able to the dane of the wiſt's debts, perſonal 
and real. I. 134. 106, 

See Liferent. 

When the husband predeceaſes infeft in lands, the 
wife has a right to a terce, I. 16. 107. 

— How far the laws of Scotland and England differ 
as to the terce or dower, 1 073. 17. 

A wife of old intitled to a terce of the remanent 
lands, tho” ſhe had a liferent of a part; but the 
caſe otherwiſe at preſent, . I. 134. 107. 

— She forfeits her terce by elopment. I. 7b, 16. 

See Liferent. | 

How far the husband, after diſſolution of the mar- 
riage, is liable to the wife's debts, I. 16. 108, 

What is the caſe, if the marriage diſſolve within 
year and day without a living child, I. 136. 

117.—137. 121. 


— May it be otherwiſe proved, that the child was. 


living, than by its being heard cry, I. 137. 120. 


— Why is the day added to the year, I. 16. 119. [ 


— How far, in caſe of ſuch diſſolution, clauſes re- 
lating to third parties in the contract of mar- 
riage are voided; I. 16. 121. 

— The jocalia, or preſents made by friends to the 
married couple, or either of them, do not in ſuch 
caſe return, I. 26. 122. 

— Nor do the preſents made by the husband to 
the wife before marriage, I. 1b. ib. 

— The wife may retain. her liferent till her por- 
tion is refunded, I. 16. 119. 

In caſe of ſuch diſſolution, what expences is the 
husband or his repreſentatives intitled to have 
reſtored, I. ib. 122. in f. 

If the wife, by error of law, in ſuch caſe poſ- 
ſeſs her liferent lands, is ſhe liable to reſtore by- 


re I. 136. 118. 
— This proviſion of law may be renounced in the 
contract of marriage. I. 137. 123. 


How far the inſerting proviſions to the wife will 
exclude her from the proviſion of law, as to her 


Jus relictæ. I. ib. ib. 
Diſſolution of the marriage, by divorce, on ac- 
count of adultery, I. 138. 126. 
— How far the guilty perſon allowed to marry a- 
gain, I. ib. ib. 
no ſuch divorce allowed by the canon law, I. 
140. 136. 


A ſubſequent reconciliation does not infer crimen 
lenocinii in the husband who forgives the inju- 
"ry I. 139. 130. 

All the proviſions by law or paction take place 
in favour of the innocent party, as if the offen- 
der were naturally dead, and the offender for- 
feits theſe in his or her favour, I. 140. 134. 

—A woman divorced for adultery, marrying, or 
openly cohabiting with the adulterer, incapable 
to diſpone her heretage in prejudice of her heirs 
at law. I. :b. 135. 

The husband liable for neceſſary furniſhings to 
his wife, even after inhibiting her, I. 126. 75. 

—One may inhibit his wife, - without ſpecifying 


any act of profuſion by her. I. 1b. ib. 
Diſſolution of marriage on account of wilful deſer- 
tion, I. 139. 127. 


Alt does not take place when the husband is ab- 
ſent neceſſarily or occaſionally about his affairs, 


I. 15. 131. 
vill either party's obſtinately refuſing the rights 
of the marriage- bed infer it. I. ib. 132. 


How far diſſolution of marriage bona gratia, or 
by mutual conſent of parties, is ſuſtained by the 
Jewiſh law, the civil law, or our law. I. 140. 


133. 
See Divorce, Separation: 
MaRRIAGE (the caſuality of); either legal or 


coventional. I. 637. 56. 
The ſimple avail of marriage, when due, and its 
extent. I. 638. 57. 
The double avail and procedure in order to it, 1. 
| ib. 58. 

— The match offered to the heir might have 4 | 
refuſed, if not ſuitable, I. tb. 16, 
A ſuitable match in ſuch caſe, how underſtood, 
I. 1b. 59. 


— The offer mult proceed bona fide. I. 639. 60. 
This caſuality not due, if the heir was married in 


the anceſtor's life, tho' a widower at his death, 
I. 1b. 61. 


what 
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— What if ſuch marriage was precipitated. I. 939- 
oo. 5 Ws 
The caſe of heirs- portioners, as to this caſuality, I. 


ib. ib. 
and of more adjudgers infeft, I, 16. ih. 
— This caſuality debitum fundi, I. 16. 62. 


—might the heir avoid it by abſtaining from the 
ward-fee. I. 16. 16. 
How was this caſuality made effectual. I. 164. 63. 
If the vaſſal held ward-fees of different ſuperiors, 
only one avail due, and that to the oldeſt ; how 
this underſtood, 1 I. ib. 64. 
If the vaſſal held lands ward, or feu cum marita- 
gio, of the king or prince, they preferable, I. 


ib. 65. 
— What if ſuch lands were converted into feu- 
holdings, I. 641. 66. 


The caſe of one's holding ſome fees ſimple, and 
others taxt-ward, I. 1b. 67. 
—and of a ſuperior ſapplendo vices, as to this caſu- 
ality. I. 7b. 68. 
What if the vaſſal had reſigned the lands, but the 
diſponee not ihfeft. I. 1b, 69. 
This caſuality not due, if the heir died in pupilla- 
rity. I. 642. 70. 
Could there be two avails of marriage due by ſuc- 
ceſſive heirs under ward. I. ib. ib. 
If the ſuperior cauſed the minor e Gſparaging- 
ly, was the caſuality of * ue. 1. ib. 71. 
This caſuality happily now aboliſhed. I. ib. 72. 
MasTERs (of ſhips); they may ſubſtitute others 
in their place, I. 397. 20. in f. 
— The preſumed powers of a maſter, I. 398. 6, 
— He contracts for the freight. I, 16. 21. 
The different kinds of freighting a ſhip, I. 10. 16. 
— What if the ſhip is unable to perfect the oeh 
I. 16. 1b 


if the cargo periſh, no freight due, I. 76. 22. 
— What if the voyage is hindered by one or other 
of the parties. I. 1b. 23. 
The maſter gives bills of loading for the cargo; 
the import of them. I. 399; 25. 
The maſter's officiating as ſuch, ſufficient without 
a written commiſſion. I. i6. 27. 
The maſter may grant bills or bonds of bottom 
for neceſſaries to the ſhipor crew, I. 16. 28. 
They may exceed the common intereſt, I. 7b. 16. 
— The preference among bills of bottomry, I. 25. i. 
— What neceſſary for validating them. I. 400. 29. 
See Bottomry. 
Memory. Laws ſince James I. may be deemed 
ſince the time of memory ; and the antienter 
laws, thoſe before the time of memory. I. 41. 


17. 
MESSENGERS ; they came in place of the antient 
mairs, II. 503. 1. 
—are created by the lord Lyon, II. 76. ih. 
— Why called officers at arms, I, ib. ib. 


— They execute all ſummonſes before the court of 
ſeſſion, and letters or writs of execution under 
the ſignet. II. 16. 2. 

dee Citations, Summonſes. 

The judge- ordinary, juſtices of peace, and magi- 
ſtrates, ought to tax the meſſengers fees, II. 505. 

10. 

In poindings, limited to the twentieth part of 
the ſum, . II. 506. 16. 

Hence ſentence- money may have taken * 1 

ib. ib. 
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The puniſhment of meſſengers convict of falſehood, 
or oppreſſion, II. 7b. 11. 
—Lyon's court judge of their malverſations in of- 
fice, | IL ib. ib. 
but not as to the party's damages thereby leaſed. 


„ ib. ib. 

See Lyon ( Lord). ; 
Meſſengers formerly limited to a certain number, 
but not ſo now, 5 II. 507. 15. 
How far executions of meſſengers deprived, good, 


II. 16. 16. 
—Lawful to reſiſt ſuch executions, II. 16. ib. 
— Thoſe upon holy days void. II. 76, 1b. 


See Feriat-Days. 

Mrrnop; how far the law may be reduced to a 
ſy{tematical method, I. 34. 84. 
The method of Juſtinian's inſtitutions, I. ib. 85, 
—and of the lord Stair's, I. ib. 86. 
and of this treatiſe. I. 35. ib. 
M11.1s. A mill built by the heretor on the lands, 
ſubject to a liferent, accrues to it. I. 509. 19. 
The party thirled cannot build a mill on his lands, 
for free comers, I. 689. 57. 
—it may be thrown down while a-building, or 
immediately after. I. 16. ib. 
Mills are not inter regalia, but require a ſpecial 
conveyance, unleſs the lands are a barony, I. 

| 60. 8 

— How far a diſtinct ſymbol requiſite in ha * 
veyance of a mill with the lands, I. ib. ib. 

— built by the fiar becomes acceſſary to the lands 
while remaining with him. I. 16. ib. 

See Multures, Thirlage. 

Mines (of gold and filver) ; they are inter regalia. 


I. 573. 109. 

See Regalia. de ht 
Min1sTERs (of the goſpel), I. 48. 14. 
— Their privilege as to ſecurity againſt perſonal 
injuries or wrongs, I. 16. ib. 
—incapable of offices of judicature, in civil or cri- 
minal cauſes ; or to be commiſſioners to parlia- 
ment, advocates, or court-clerks, I. 16. ib, 
— How far miniſters of tolerated congregations in- 
titled to the privileges competent to thoſe of the 
eſtabliſhed church. I. 49. 15. 
On the incumbent's death, what fruits or ſti- 
pends fall to his executors by his incumbency, 
II. 77.213. 

The caſe of the widow and children of a deceaſ- 
ed incumbent intitled to the benefit of the fund 
lately eſtabliſhed, II. 78. 219, 
See Annat, | 
Benefices vacant by deprivation of the incumbent, 
II. ib. 220. 

for what cauſes inflicted, and the effect of it, II. 
79. ih. 


when inferred ipſo facto. II. :b. 221.—223. 


See Hereſy. 
—what if the miniſter be thereafter reponed, II. 
ib. 224. 
is a miniſter depoſed, diveſted of the ſacred cha- 
racter, II. 592. 21. 
—he ceaſes to be a miniſter of this church. II. 
ib, ib, 
Suſpenſion of a miniſter, and its effect, II. 79. 
225. 
Tranſportation of miniſters, II. 81. 232. 
A mi- 
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80 . INDEX OF THE PRINCIPAL. 


A miniſter's relation ſometimes ſimply 2 > 
0. 226. 

The effect of affirming or reverſing a ſentence of 
depoſition, or looſing the relation. II. 16. 227. 
The dimiſſion or renunciation of a miniſter, and 
cauſes for it. II. ib. 228, —229. 
How far non-reſidence, or neglect of _ cauſe 
of deprivation, : II. 82. 234. 
What if payment of ſtipend is made bona fide to a 
miniſter depoſed, II. ib. 235. 
= Minifters have a privilege of hypothec againſt 
intromitters with the tithes for their ſtipends. 

I, 387. 13. 

Miniſters are intitled to ſubſcribe teſtaments in 
place of notaries, and one is ſufficient in mat- 


ters of the greateſt moment, I. 338. 51. 
it they ſubſcribe other deeds as notaries, are the 
ſame void. I. 339. ib. 
Inſtitution of miniſters. I1. 20. 52. 
Act of ordination is in place of collation and inſti- 
tution. II. 16. 53. 
See Penſions, Stipends, Tithes, Benefices, 
Turiſdiftion. 


MiNn1sTERs (of ſtate) ; their neglect cannot pre- 
judice his majeſty's intereſt, II. 492. 29. 
— This not applicable to the caſe of the poſitive 
preſcription, which is good againſt the _ II. 
162. 9. 

Minors ; minority is counted de momento in mo- 
mentum, till the party's age of 21 years com- 
plete. I. 45. 2.—200: I. 

The legal of adjudications is prorogated during mi- 
nority, and till the party's age of 25 years, I. 

185, 96. 

What is the caſe if a major ſucceed to a minor 
after the original legal was expired in the minor's 
perſon. I. ib. i. 

Minority in all other caſes ends at 21 y_ of age. 

: . 177. 61. 

In puniſhments, what conſideration is to be had of 

the age of the offender, III. 97. R. 42. 

— How far pupils may be puniſhed for _ HI, 

| 48. 12. 

Minors in ſome crimes are excuſed, or more gently 
puniſhed. III. 97. R. 42. 

How far pupils chargeable with fraud in contracts 
and crimes. III. 48. 12,—173. 

Can a deed, by a pupil not authorifed, become 
good by homologation. III. 1b. 14. 

Minors, in tranſgreſſing poſitive laws, are excuſ- 
able by the civil law, but not in reſpect to vio- 
lating the laws of nature, III. 97. 157 

Te rule above referred to applied to the law of 
Scotland. III. 15. 158,—1 59. 

See Tutors, Curators, Pupils, Delinguen- 
cies. 

MinokiTy and leſion; reſtitution in integrum, on 
minority and leſion, competent as well to thoſe 
who had curatots, as thoſe who had none, I. 

: 180. 74. 

Reduction of the deeds muſt be intented within 
the anni utiles, or guadriennium utile, i. e. four 

ears after attaining majority, I. 16. ib. 

Revocation within that time does not avail, but 
a reduction without revocation is good to ſave 
the privilege. I. 16. 16, 

Parliamentary revocation by the . I. ib. ib. 

Action of reduction, onee intented, becomes per- 


” 


petual. L ib, 753 
The minor leſed may either inſiſt for redreſs a- 
gainft his tutors and curators, or againſt the 


party. I. 16. 76. 
What kind of leſion intitles the minor to reſtituti- 
on, I. 181. 71. 


AL eſion happening by the minor's ignorance of 
the employment which he profeſles, will not af- 
ford ground for reſtitution; I. tb. 78. 

Reſtitution is granted to minors againſt exorbitant 
proviſions in their contracts of marriage, and 
againſt the moſt ſolemn extrajudicial deeds; but 


not againſt marriage. I. ib. 79. 
What if the minor fraudulently affirmed himſelf 
to be major, I. 16. 80. 


— W hat proof in ſuch caſe is neceſſary. I. ib. 81. 
Tho” he ſwore never to come againſt the deed he 


may be reſtored. I. 182. 82. 
Tho the contrafter was ignorant of the party's be- 
ing minor, reſtitution competent. I, ib. ib. 


Leſion in bills or bonds of borrowed money pre- 
ſumed, and the creditor mult prove the money 
was profitably employed. I. ib. 83. 


| How is reſtitution granted in the caſe of a prejudi- 


cial ſale, or purchaſe made by a minor. I. 2b. ib. 
How debts due to a minor may be paid ſafely. I. 


ib. 8 

Payment of debt to a tutor, tho' not contained in 

the tutorial inventaries, is good, I. 10. 8 .. 
— What if the payment was made to the tutor af- 

ter the pupillarity was expired, I. 183. tb. 
—or made to a curator after the minority is ended. 

I. 75. 86. 

In what cafe is a minor reſtored againſt payment 

of debts due by him. I. tb. 87. 


If the deed is null, no need of reſtitution. I. ib. 88. 
In judicial proceedings minors are reſtored againſt 
decrees 22 on competent and omitted, but 
not againſt proponed and repelled, I. 7b. 89. 
In ſuch caſes the other party muſt likewiſe be 
reponed, with reſpect to the points againſt which 
the minor is reſtored. I. 1b. ib. 
Minors are not ſaid to be leſed where damage 
happens them in the common courſe of buſineſs, 
and fo reſtitution denied them, III. 98. R. 43. 
In what ſenſe, upon this head, underſtood that 
in emptionibus venditionibus naturaliter licet ſe cir- 
cumvenire. III. zb. 161. 
Where a minor pays a debt as one of more cauti- 
oners, and ſuffers ſome of them to grow inſol- 
vent, he cannot charge the reſt with their ſhare, 
and he is not reſtored againſt ſuch negle&, III. 


99. 162. 
—Nor is he reſtored againſt ſaitable remuneratory 
donations. III. 7b. 76. 


A minor may be reſtored againſt the party, tho' he 
can recover the claim from the tutor or curator. 
III. 103. 177. 

Reſtitution is refuſed where the minor has ratified 
or homologated the deeds, after he comes of 
age; how ſuch homologation inferred, I. 182. 

| | 8c. 

— The minor is not reſtored as to a party's = 
mage ſuſtained by the minor's crimes or fraud 


in contracts. I. 184. 91. 
How far one minor is reſtored againſt another mi- 
nor. I. 16. 92. 

A mi- 
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MATTERS OF THE 
A minor, in what caſe reftored againſt tranſacti- 


ons. I. 184. 93. 
Reſtitution of minors muſt be ſo as to indemnity 
the other party. I. ib. 94. 


How far is reſtitution competent againſt the ſingu- 
lar ſucceſſors of contracters with minors. I. 185. 


Within what time reſtitution competent to the heir 
of the minor, I. 1b. 90. 


— The rule as to the legal of appriſings does not 
take place here, I. 16. ib. 


Is a cautioner for a minor intitled to the benefit of 
the minor's reſtitution, I, ib. 97. 
In what caſes can the minor's ſingular ſucceſſors 
found upon the minority and leſion of the mi- 
nor, I. 186. 98. 
— How far the benefit of the minor's reſtitution 
is communicable to theſe having a joint intereſt 
in the ſubject, I. 1b. 99. 
— Creditors of minors are not intitled to the mi- 
nor's privilege. I. ib. too. 
Preſcription runs againſt minors, unleſs by the ſta- 
tutes introducing it, minority is excepted. I. 16, 
101. 

How far do limited, legal, or conventional rever- 
ſions, run againſt minors. I. 187. 102. 
Reſtitution is denied as to deeds executed by mi- 
nors, after obtaining a diſpenſation as to their 
age, I. ib. 103. 
—Such diſpenſation in uſe by the civil law, and 


our old uſage ; how far docs it now take place. 


I. ib. ib. 

Communities are not intitled to the privilege of 
reſtitution as minors, I. 1b. 104. 
— How far relief granted to royal borows, as to 
deeds of their magiſtrates, I. 16. 105. 
At whoſe ſuit action of relief, competent to the ho- 
row, lies againſt their adminiſtrators. I. 188. 


tb, 
The privilege of reſtitution ; how competent to 
idiots or madmen. I. 16. 106. 


The other privilege of minors, that Minor non 
tenetur placitare de hæreditate paterna, I. 16, 


107. 
— The original of this privilege, I. ib. ib. 
What underſtood by hereditas paterna, I. 189. 


i 109. 
— The import of the word placitare, and the rea- 
ſon of the maxim, I. 188. 107. 
—it is not good againſt a minor who was diſpoſ- 
ſeſſed, tho' by another minor, I. ib. 108. 
Whether an inteftment in the heir's perſon is re- 
quiſite to found the defence. J. 189. 110. 


Is it neceſſary that the predeceſſor's author was 


infeft, I. l. 1. 

— it is no bar to the relict's terce, Lok $37. 
—it is no good reply that the predeceſſor had diſ- 
poned the eſtate to another, unleſs the diſponee 
was infeft, or inſiſt on his right. I. ib. 112. 
The ſuperior's being in poſſeſſion in virtue of non- 
entry of the vaſſal's lands, his heir cannot de- 
fend himſelf by this maxim. I. 16. 113. 
How far is it a good defence againſt an action of 
improbation of the predeceſſor's titles, I. 190. 
115. 

How far good againſt another minor, I. ib. . 
It will not defend againſt the predeceſſor's obli- 


ations, or feudal delinquences, I. 10. ib. 
OL. III. 


SCOTCH LAW, Ge. 81 


—Will this privilege defend againſt a reduction 
upon the head of force or fraud of the predeceſ- 


ſor, I. ib. ib. 
does the poſſeſſion of a liferenter or adjudger 
found this privilege. I. i. 116. 
How far available to a major that liferents the ſub- 
ject. I. 16. 117. 
How long poſſeſſion of the predeceſſor is neceſſa 
to found this privilege, I. 76. is, 
is this privilege good to defend the minor againſt 
a declarator of baſtardy. I. 207. 38. 
MixuTE-800K (of the lords decrees), &c. II. 
675. 2. 
of the regiſter of ſeiſins. IT. 468 I7. 
MinuTEs (of courts), II. 493. 2. 
—it is the office of the clerks to write them. II. 
ib. I. 
See Clerks. 
M1sPR1$10N (of high treaſon), II. 261. 47, Cc. 
See Treaſon. 
Mtss1ves; miflive letters, how far probative. I. 
333+ 33. 


—-Preſcription of them. II. 171. 32.—172. 36. 
Mop1F1CcAaTION (of eb; erm tho” 
bearing to be liquidate expences, II. 516. 23. 
— it is part of the nobile officium of the court of ſeſ- 
ſion. II. 16. ib. 
Mopi1F1CATION (of ſtipends). II. 60. 164, &c. 
See Miniſters, Stipends, Tithes. 
MorksrArlOoN. Actions of moleſtation, where 
to be ſued, I. 280. 150. 
may it be ſued by ordinary actions, I. 16. 16. 
— How a proceſs on a brieve of perambulation 
differs from it, I. 281. 151. 
— Both have reſemblance of the atio finium regun- 
dorum among the Romans. I. ib. 152. 
See Perambulation, Marches, 
MonAsTERIES. Religious houſes being ſuppreſt, 
their revenues returned to the king as bona va- 
cantia. L 73. 10. 
See Religion, Church- lande, Mortifications. 
Money ; it is the common token of exchange. 
and anſwers all things, I. 407. 1. 
is receipt of it bona fide in payment good, tho 
it was ſtolen. | 488. 14. 
Bank- notes conſidered in the ſame way as money. 
„ 
Repayment of money is by the extrinſic value at 
the time. I. 356. 9. 
How far the proviſo, that the money ſhall be re- 
paid, or the Jands redeemed with the debtor's 
proper money not borrowed, good. I. 385. 6. 


II. 127. 15. 


Monks; incapable of property, 8 
— The eſtates belonging to them go to the next 
proteſtant heir. I. ib. ib. 
But ſuperiors of religious houſes had great poſſeſ- 
ſions in times of popery. II. 5. 15. 
MonoePoL1ts ; theſe prohibited, Ein,. 
—Can neither be acquired by royal grant or pre- 
ſcription, I, 10. ib. 


— There is an exception as to authors of books, 
and inventers of new manufactures, founded on 
ſtatutes, I. ib. ih. 

— The nature of the excluſive privileges granted 


to authors of books, and the penalties upon the 
contraveeners, | bo 43h» IL 


Mora. I. 471. 68, Cc. 
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82 INDEX OF THE PRINCIPAL. 


See Delay. 


ORALITY; in what ſenſe the principles of it 


eternal, I. 6. ar. 
— The law of nature, why called the Moral law. 


I. 7. 24. 
See Law of Nature, 

Monks; all agreements, or obligations contra bo- 
nos mores, void. III. 74. 88. 
MorTIFICATIONS; they ought not to be divert- 
ed from the original uſe, I. 558. 59. 
— Sometimes the tithes of whole pariſhes mortih- 
ed to the prelate's uſe ; hence menſal churches, 


I. 16. 16. 

The caſe of provoſtrees, prebends, chaplainries, 
preceptories, and altarages. I. 1b. 60. 
Mortifications, whence ſo termed. I. 7b. ib. 


In mortifications to a miniſter and his ſucceffors in 
office, in whom the fee lodged. I. 16. 61. 
Is the ſuperior bound to receive corporations in 
place of their vaſlals, I. ib. 62. II. 235- 90. 
Is a holding in mortification a different kind of 
_ feudal tenure. I. 559. 63. 
The condition of lands mortified to the church, 
upon the reformation, I. 76. 65. 
—To cloiſters, or other popiſh ſocieties, how to 
be applied. II. 10. 28, —29. 
See Donations (to Cloiſters ). 
How far the king's conſent is neceſſary in mortifi- 


cations. I. 558. 59. II. 46. 118. 
Mortifications with us not reſtrained by the late 
ſtatute of mortmain, I. 560. 67. 


— To hoſpitals ; their adminiſtration. II. 8. 23. 
Mortifications to colleges and ſchools for educati- 


on of youth. II. 9, 24. 
What if the end of them ceaſes, or is condemned 
by law. II. 75. 25. 
At whoſe ſuit does diligence proceed againſt per- 
ſons liable to mortifications, II. 7b. 15. 
— What if the end of them cannot be anſwered. 
e II. 10. 26. 
How does execution proceed for rents due to uni- 
verſities, ſchools, or hoſpitals. II. 16. 27. 
Mortifications to popiſh uſes annexed to the crown 
at the reformation. II. 26. 30. 


See Corporations, Benefices. 
MoveABLE, and immoveable things. I. 86. 17. 
Things fungible, what, and how conſidered. I. 
| ib. ib. 
The difference between moveables and immove- 
ables, as to the titles of acquiſition, I. 76. 18. 


— Their difference as to deſcent. I. 1. 1. 
MoveABLEs; poſſeſſion of them preſumes the pro- 
perty. I. 16. ib. 
Mobilia non habent ſeguelam; how 8 I 
381. 1. 

Moveables go to the executors. I. 86. 18. 
Growing corns, how far eſteemed moveable in 
the judgment of law. | I. 16. 17. 


See Commerce. 
Move ABLE and heretable rights; analogous to that 
of things moveable and immoveable. I. 87. 19. 


| —514. 36. 

How far perſonal bonds conceived to heirs, move- 
able. I. 1b. ib. 
Does a common ſubſtitution in a bond render it he- 
retable. I. 87. 19. 
The diſterence between heretable and real rights, 
I. 515. 36. in f. 


— Bonds ſecluding executors, and conceived to 


—— 


heirs- male, heretable. I. ib. ib, 
Moveable .bonds may become heretable, and on 
the contrary. I. 16. 37. 


Bonds heretable, by a clauſe of infeftment, ſome- 
times moveable before the term of payment, 1. 

| 16. 38. 

A forthcoming, or moveable bond of 8 
on, will not render an heretable bond moveable. 

I. ib. 39. 

Some rights moveable of their nature deemed 2 
retable as to the jus mariti, and jus relictæ, and 
likewiſe as to the fisk, I. 514. 36. in f. 

— The rule as to moveable bonds bearing intereſt, 
their being deemed heretable or moveable in that 
reſpect. II. 379. 12. 
How heretable bonds by infeftment may be made 
ſimply moveable, and return again to be here- 


table. II. 380. 13. 
MovuRNniNnGs; how far a widow intitled to mourn - 
ings on her husband's death, I. 136. 116. 


—when due, they burthen the husband's execu- 
tors, but are not privileged, I. 1b. ib. II. 399. 
—'The ſame is the caſe of her aliment till next 
term. II. 15. 16. 
Mois; burthened with the ſervitude of paſtur- 
age, feual, feal and divot ; how far they may 


be plowed: I. 682. 32. 
Purpriſion on the king's common muirs. I. 681. 
27 


MuLTIPLE-POINDING ; it ought to be raiſed by 
the party: under double diſtreſs, if he intend to 
pay ſafely, | II. 615. 32. 

— One that recovers payment on a decree of prefe- 
rence in abſence 1s liable to repeat to the party 
having a better intereſt, but enjoys the inter- 


mediate fruits or profits. II. 616. 16. 
Multiple-poindings frequent in competition about 
moveables, III. 36. 5. 


Sometimes occur in competitions about here- 
table ſubjects, : III. 2b. 6. 
—duch have the effect of declaratory actions. 
. 


MuLTURES ; out-town and in-town multures, 


I. 684. 38. 

— They preſcribe in five years. I. 689. 65. 
See Thirlage. 

MurRDER; when is it preſumptio juris et de jure. 

that the child was murdered by the mother. 

| II. 669. 8. 

MuTvuvum, (or loan); it conſiſts ordinarily of fun- 

gibles, and is perfected by delivery of the thing, 

; I. 354. 1. 

Fungibles, what, J. 86. 17. in /. 

The difference between mutrym and commdatien, 

J. 355. 1. 

. —Steel-bow goods may be the ſubject * 25 I. 

ib. 2. 

Whether does ſteel- bow fall under the heretor's 

ſingle eſcheat, or go to his executors, I. 1, 

3—4. 

—Stcel-bow goods affectable by the tenant's "4 

and the heretor has only a perſonal claim upon 

the tenant, n. 

Whether has the heretor any privilege, in reſpect 


to the ſteelboẽw, I. tb. 2.— 5. 
— Does ſteelbow paſs to the diſponee of the lands. 
| I. 16. 6. 

The 
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MATTERS OF THE 
The ordinary ſubject of mutuum is money. I. 354. | 
I 


The property of the money lent, or other ſubjects, 
paſſes to the borrower, and therefore is at his 


risk, I. 356. 7. 
Caſes wherein this contract cannot be — 3 
| th, 8. 
— How far money lent to a wife is recoverable 
from her, or the husband, I. tb. ib. 
Obligations for ſums lent for gaming, void. J. ib. 
ib, 


Payment muſt be made of the like quantity, of the 
ſame goodneſs with what was lent, I. 16. 9. 
— But as to money, payment, a to the 
current rate at the time, is ſufficient. I. 354. 1. 
— 356. 9. 

Loan of money can only be proved by writing, or 
oath of the Kenan I. 356. 11. 
Hut of other things it may by witneſſes. I. 76. 6. 
How far this contract ftri&! juris. I. ib. 10. 
Other contracts are eaſily changed into mutuum, I. 
357. 12. 

Action of debt competent on this contract. I, 7b. 76, 
Money erroneouſly paid refolves into miutuum, and 


was termed Promutuum. I. ib. ih. 
See indebite ſolutum. 
N 
ATURE (law of). 

See Law. 
Light of nature, how far a ſufficient guide in 
morality. . 7 2Us- 
NATURALIZATION; by the parliament of Ire- 
land, has no effect in Britain. I. 80. 38. 

See Subjects. 


NAuræ caupones flabularii. I. 378. 11, Cc. 
Sce Edidt nautæ caupones, &c. 

NEGATIVE ; parties anſwering negative to a gene- 

ral interrogatory, not bound to anſwer thereat- 


ter to ſpecial interrogatories. II. 657. 8. 
NEGOTIORUM ge/tor; in what caſes the negotia- 
tor 1s intitled to a recompence, I. 232. 24. 


The direct action competent to the party inte- 
reſted againſt the manager, for his undue ma- 
nagement, I. 16. 25. 


Hou far is the agent or negotiator liable, either 


for his actions, or forbearing to act, I. 26. 10. 


— 233. 20. 
Does the rule, that one ought not to intermed- 
dle with another's affairs, militate againſt a ne- 


gotiator. I. 432. 24: 
The contrary action competent to the negotiator, 
| I. 233. 27- 


In what caſes is the action, as to expences, de- 


nied to the negotiator. I. 1b. 28, 
Officious intermeddling blameable, III. 66: R. 17. 
— Neceflary intermeddling in another's affairs juſ- 

tihable, | | III. 7b. 66. 
One officiouſly concerning himſelf in another's 

buſineſs, how far anſwerable. III. /. 67, 
Managers, how intitled to be reimburſed, III. /. 

| R. 18. 
— This determined, 1. From what is moſt pro— 
bable from the circumſtances of the parties, 

and ſubject of the management. III. 67. 68. 
2. From what is commonly uſed in ſuch caſes, III. 

tb. ib. 


— The rule juſt referred to applicable to the caſe 


SCOTCH LAW, &. 83 


of maintenance of minors. III. 76. 
Nemo debet ex aliena jactura lucrari. III. 87. 

I 
New (facts); come to knowledge, how far — 
they be inſiſted in notwithſtanding a decree in 
Foro. II. 679. 16. III. 11. 15. 
NEvuTERs; the goods of neuters aſſiſting ene- 
mies, how far they become prize. I. 525. 16, 

See Counterband. 

NoBiLE officium (of the court of ſeſſion), II. 517. 


24. 

— Inſtances where the fame is exerciſed, II. by 
ib. 

—a remarkable example of it in the caſe of the 
brewers of Edinburgh, II. ib. 25. 
—it is implied in the inſtitution of the college of 
juſtice, II. 518. 26. 
—is after the example of the court of equity in 
the chancery of England, II. 16. 27. 


—By it the court cannot extend ſtatutes beyond 
their terms, under colour of equity. II. 16. 28. 
Nos1L1TY ; originally founded in noble fees, I. 
564. 83. 
The title of Baron included all degrees of no- 
bility, | I. 565. 16. 
—Anciently it followed the lands; otherwiſe at 
preſent, | I. 16. 84. 
—a memorable inſtance of a Duke diveſted of his 
nobility, when he had ſpent his eſtate. I. 1. 76, 
See Peers. | 
NoNAGE. : 
See Age, Minors. 
NoNn-ENTRY ; the origin of this caſualty, II. 622. 
14. 
Properly underſtood, where the heir that _ 
enter does not apply for an entry, I. 623. 4 
—in what caſes does it take place, I. 16. ib. 
Non- entry in an annualrent. I. 16. 17. 
Ihe retour- duty only due regularly before citati- 
on, in the general declarator of non- entry, I. 
| ib. ib. 
— But one per cent. of the valued rent the rule in 
lands converted from ward to blench, I. 7b, - 
th. 
A ſpecial declarator of non-entry, no more in eſ- 
fect than a proceſs of mails and duties. I. 7b. 
18. 
Who muſt be cited in a general declarator, I. 624. 
ib. in . 
— The full rent for the moſt part due after citati- 
on in the general declarator, I. th. 19. 
In ſome caſes the vaſſal exempted from the full 
rent, even after ſuch citation, in reſpect of his 
bona fides, I. 16. ib. 
— Who the purſuer in a general declarator, I. ib. 
5 20. 
—it may contain a poinding of the ground for by- 
gone retour- duties. I. 7b. 16. 
The rule as to bygone profits of the non-entry, or 
other caſualitics of ſuperiority, in queſtions be- 
tween heir and executor of the ſuperior, or his 
donatary. I. 16. 16. 
The caſualities that have ra Zum temporis, as that 
of non-entry, falling betore the ſuperior's death, 
go to his heirs ; how far the bygone profits be- 
long to him. I. 025. 21. 
After general declarator of non-entry, the ſuperi- 
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84 INDEX OF THE PRINCIPAL 


Where notaries ſubſcribe for parties, extraneous 
circumſtances adjected by them not regarded, 


or may enter to the poſſeſſion. I. 625. 21. 
How the vaſlal may ſtop the dangerous effects of a 
declarator of non-entry. I. ib. 22. 
The caſe, by the feudal law, where the heir does 
not enter within year and day of the vaſſal's 
death. I. ib. 23. 
Where the heir obtains a giſt of his non- entry to 
. himſelf, muſt he communicate the benefit to 
his vaſlals. I, 16. 24. 
How the non- entry excluded by the * and 
terce, I. 16. 25. 
Sub- feus granted by the vaſſal in purſuance of 
the ſtatute allowing ſub- feus, will exclude non- 
entry as to the land, in ſub- feu, I. 626. 16. 
How far the ſuperior's confirmation of ſub-feus 
excludes non-entry as to them, I. 1b. ib. 
— Will charters, in obedience to a charge at an 
adjudger's inſtance, or precepts of ſeiſin to an 
heir, in obedience to charges, exclude it as to 


bygones, I. 16. 26. 
— not excluded by the heir's minority, nor by 
tacks from the vaſſal, . I. 16. 27. 


Hou the non-entry otherwiſe excluded, I. 62 7 
7 


In ſome caſes non-entry as to bygones is ex- 
cluded, even as to the retour-dutics, on ac- 
count of the circumſtances of the ſuperior, I. 6. 

| 28. 

The heir not liable to non- entry duties, while the 

ſuperior was not in capacity to receive ms I. 
| ib. 29. 

Burgage- lands, or lands belonging to corporati- 
ons, cannot fall in non- entry. I. 623. 16. 

Is the non- entry duty due for the year of delibe- 


ration. I. tb. ib. 
Non-entry ſubſequent to the ward, what did it 
carry. I. 627. 30. 


NoTaRIEs ; of old they had their authority from 
the emperor of Germany, or the Pope, II. 500. 

N 
Ho are they created at preſent, II. zb. ib. 
— muſt they be preſented by the king, II. 501. 76. 
— They find caution for their entry de fidel:, muſt 
keep a protocal book, and their heirs ought to 
report it to the clerk of the notaries within 15 
days after their death, - Us . 2. 
—mulſt always uſe the ſame ſign- manual and ſub- 
ſcription, II. ib. 1b. 
may they act in any other part of the kingdom 
than the dioceſe from which they aſſume their 
deſignation. II. 16. ib. 
The office and qualifications of notaries, II. 10. 3. 
— Two muſt ſubſcribe writings of importance be- 
fore four witneſles, for parties that cannot write. 
IL. 15. 7b, 

Co-notaries, their duty ; can near relations to one 
another be ſuch, II. 502. 4. 
— The puniſhment of thoſe who uſurp the office 
of notaries, or make falſe inſtruments. II. i. 5, 
What inſtruments of notaries are probative, un- 
leſs improven. II. 26. 6. 


Their common inſtruments and proteſts are not 


probative of the facts therein contained, but 
muſt be aſtructed by the witneſſes, II. 2b, 76. 
Is it neceſſary or adviſable, that the witneſles 
ſign all inſtruments, II. 7b. 7. 
— Some inſtruments null, unleſs the witneſſes 
ſubſcribe them. II. ib. ib. 


| 


II. 16. 8. 
What if one acts as notary that was never admit- 
ted. II. 15. 9. 


How far the actings of one that was duly admitted 
notary, but afterwards deprived, good. II. 50 3. ib. 
Miniſters are diſcharged to ſubſcribe for parties 
(except wills); under pain of deprivation ; are 
other writings ſigned by them null. II. 74. 10. 
Is a notary ſubſcribing for a party underſtood con- 
ſenter to the contents of the deed. II. 336. 42. 
See Writings. 

NoricE; notification neceſſary in bills of ex- 
change. | I. 359- 7:—360. 9. 

See Bills of Exchange, Intimation. 

NoToRIETY (probation by). II. 629. 3. 

See Probation. 

NoTovR (bankrupt). 

See Bankrupt. 

NovaALIA, or new improved lands; how far ſub- 
ject to tithes, II. 55. 146. 

NovarT1oN (or innovation); improperly ſaid to 
enſue from litiſconteſtation, I. 495. 37. 

It is either novation, ſimply ſo called, or dele- 
gation, I. 16. 16, 

A new obligation rather preſumed additional, 
than innovation of the former, I. 26. 1b. 

By novation the former obligation becomes ex- 
tinct. I. tb, ib. 

See Delegation. 

Novop Aus (clauſe of); it has the effect of an 
original right, and may comprehend ſubjects 
not in the former, I. 546. 35. 

—In charters from the king, it bars grounds that 
might evict the property; but not caſualities of 
ſuperiority conſiſtent with the property, I. 76. 1. 

hut theſe laſt excluded by it in charters from 
ſubjects, I. 16. 15. 

—lIt does not extend to ſuperveening rights. I. 1%. 

ib, 

NuLLA ſaſina, nulla terra. I; 509. 21. 

NULLITIES ; where the deeds by minors are 
null, the proponing the nullities not excluded 
by expiry of the guadriennium utile, I. 183. 88. 

Vall nullities of wiitings may be proponed at any 
time, II. 616. 34. 

Sit is ſometimes adviſable to inſiſt in declarator 
of nullity of writings. II. 15. 15. 

See Mritings, Obligations. 

Nullities (of decrees), 

See Decrees. 

— Of confirmations. 

See Executors, Cammiſſurs. 

— Of ſeiſins, or other titles of poſſeſſion, cannot 
be ſupplied by the poſitive preſcription, II. 163. 

11. 

Nuxc valent (in a retour); the character of the 
new extent. H. 332. 32. 

NuNCUPATIVE (teſtaments or legacics); not 
good beyond 100 /. tho” oftered to be proved by 
oath of the defender. II. 378. 6. 

See Teſtaments. 
O 

EJS (promiſſory); ſuch adjected to con- 

tracts, how far they add any force to the 
contract, I. 466. 51. 
cannot 


I. 271: 110, &c. 


A 


MATTERS OF THE SCOTCH LAW, Ge. 


cannot exclude minors from reſtitution, I. 468. 


— How far they exclude the exception of force or 
fraud, I. 467. 55.—468. 56.—57. 
Do not bind the heirs of the ſwearers, I. 466. 52. 


| —OAaths given by a corporation, how far do they 


affect thoſe who did not ſwear. I. 1b. ib. 
See Vows. 
Oaths (probative); probation by oath of party. IT. 
655. 1. 
Oath either of verity, credulity, or calumny, II. 
ib. ih. 
of verity upon a reference, is generally an end 
of the controverly as to the civil right, II. 1½. 10. 
— How far the party who forſwears may be pur- 
ſued for perjury. II. 16. 1b. 
Can an extrajudicial oath have the effect of end- 
ing the controverſy. II. 16. 16. 
How far a party, to whoſe oath a point is judici- 
ally deferred, is bound to ſwear, or may refer 
the ſame to the other party's oath, II. 26. 2. 
—- ſuch reference ſometimes denied. II. 16. ib. 
Where a party undertakes a proof by witneſles, 
may the other party bar him, by offering to 
prove by his oath the contrary of what is ſo un- 


dertaken. II. 1b. tb, 
Who may defer to oath, and to whoſe oath may 
points be deferred. II. 656. 3. 


How far the oath of a tutor, curator, or factor, 
good againſt the minor or conſtituent, II. 1b. 7b. 
—or of an author againtt a ſingular ſucceſſor. II. 


ih. ib, 
In what caſes is the oath of party a competent 
mean of proof. II. 1b. 4. 


A negative oath, in a caſe civilly purſued, will 
not bar a criminal proſecution for the ſame _ 

| II. 7b. ib. 

How far an oath of a party beneficial or prejudi- 
cial to others, II. 2b. 5. 
A bankrupt's oath, or deference to oath, not 
good againſt his creditors. II. 26, 10. 
How far ſingular ſucceſſors in the right are bound 
by the oaths of authors, or are liable to admit 
the ſame, II. 657. 6. 
—a ground of recompenſation may be taken off by 
the cedent's oath. II. 16. ib. 
The effect of a circumduction of the term, againſt 


a party to whoſe oath a point 1s deferred or re- | 


ferred, IT. 1. 7. 
If one depoſe with uncertainty, the party may 
prove his point otherwiſe, II. 7%. 10. 
Vor retract his reſcrence before the oath given. 
II. 20. ib. 

One who depaſes upon a general interrogatory, is 
not bound thereafter to anſwer to ſpecial inter- 
rogatories therewith inconſiſtent. II. 2. 8. 
A party's depoſing as a haver, upon the ground of 
debt, does not conclude the other party. II. 16. 9. 
An oath deferred by the judge, called a Neceſſary 
oath; either an oath in ſupplement, or an oath 


of purgation, | IT. 658. 10. 
An oath in ſupplement, when admitted, II. 40. 
ib. 


If one witneſs depoſe poſitive for the purſuer, 
may the point be referred to the adverſe party's 
oath. II. 1b. 1b. 


An oath in litem may be deemed a neceſſary oath. | 
II. 26. 11. 
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An oath of purgation formerly in uſe, as to a par- 


ty ; now diſuſed, II. ib. 12. 
— Witneſles give the oath of purgation before 4 
anſwer to the merits. II. ib. ib. 
An oath of credulity, II. . 13. 


— The oath of compurgators of old, ſuch, II. 10. ib. 
An oath of calumny, II. 659. 14. 


it concerns facts, but not points of law. II. ib. ib. 
See Advocates. 

The ſolemn affirmation of Quakers conſidered as 
an oath, | II. tb. 15. 
A qualified oath; the rule of judging, whether the 
quality is extrinſic or intrinſic. II. 16. 16. 
Aſſidavits accepted in place of oaths, relating to 
ſuits in the plantations. II. 16. 17. 
The party's confeflion, where the adverſe party 
admits it, is equivalent to an oath, and the qua- 
lities therein to be judged accordingly, II. 660. 
18. 

— The adverſe party may, before final judgment, 
inſiſt for the party's oath on the ſubject of his 
confeſſion. II. 7b. 19. 
Confeſſion before church-judicatories not regard- 
ed in temporal courts. II. %. 20. 
Upon the pannel's confeſſion before the aſſize, 
they mult give their verdict, and the judge his 


ſentence according thereto. II. . 21. 
Torture, of old uſed to force confeſſion from pan- 
nels ; now aboliſhed. II. tb. 22. 


An oath in litem, I. 276. 133. 
— The judge may tax the ſum, upon which the 
party is to ſwear; or after his oath modify the 
ſum, | I. 276. 133. 
—Tt is admitted in ſpuilies, I, ib. ib. 
In ejections and intruſions ; how far it is not re- 
ceived, but another rule followed, I. 279. 147. 
Alt is admitted in depoſite, and in the edict nau- 
te caupones ſlabularit. I. 378. I. 
OBEDIENCE (paſſtve) ; how far incumbent upon 
ſubjects, I. 26. 66. III. 65. 64. 
Hou far thoſe inveſted with the ſovereign power 
liable in obedience to the laws. I. 16. 68. 
Obedience to the order of ſuperiors excuſes in treſ- 
paſſes, III. 102. R. 47. 
— But not in crimes of a flagitious nature, III. 26. 
173. 

— This rule exemplified from the civil law, fl. 

103. 174. 

— The fame adapted to our law. III. ib. 175. 

Sce Subjects. 

OBJECTIONS; parties may be excluded from al- 
legations, otherwiſe competent, on a perſonal 
objection. ' III. 71. 83.—72. 84. 

Objections to witneſſes, in order to a reprobator, 
muſt be made at their examination. II. 653. 1, 


WC 
OBL1iGAT1ON, otherwiſe called a perſonal right. 


I. 92. 1. 

How far a criminal under obligation as to +4. je 
or puniſhment, I. 7b. 2. 
Is one bound to delate himſelf ; can he become 
liable by contract to ſufter a corporal puniſh- 


ment, I. 93. ib. 


Why obligations called Perſonal rights. I. 16. 3. 
Perſons capable to grant obligations, or to receive 
them, I. 76. 4.—5. 6 


— They may be granted in favour of abſents and 
children naſciturt, 


I. th, 5. 
— One 
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— One may oblige his heirs, without binding him- 
ſelf; and the heir liable, tho' not mentioned; I. 


| 93s 7» 
The ſubject of obligations, things lawful and poſ- 
ſible, 1. ib. 8. 
— What if obligations interveen about things ſa- 
cred, or other things not in commerce, I. 94. ib. 

— The effect of obligations interveening about 


things unlawful, I. 16. 9. 
— The caſe of a contract touching run goods, I. 
10. 10. 


Ho, by the late Britiſh ſtatute, may run goods 
expoſed to ſale be ſeized by either party, I. 76. 
11. 

Does the bargain of ſale between the ſeller and 
buyer ſubſiſt, if neither of them take the ad- 
vantage of the ſtatute at the time. I. tb. ib. 
Obligations are either natural or civil, 1. 95. 12. 
natural, either give a perfect right by the law 
of nature, or an imperfect right only. I. 16. 16. 
How far one refuſing charity, or acts of benefi- 
cence, can be ſaid to be guilty of acts of injuſ- 


tice. 11 


What is the effect of the political law's declaring 
contracts, not veſted with certain formalities, 
void; can the party with a good conſcience take 


the benefit of the nullity. I. ib. 13. 
Written obligations may be taken away by a ver- 
bal agreement. I. ib, 14. 


Civil obligations are either merely civil or mixt, as 
being — by natural equity, I. 96. 15. 
— Obligations civil, are either pure, conditional, 
or to a day. | I. ib. 16. 
Pure obligations preſently performable, III. 54. 


— To what obligations this law intended, III. 2b. 
31. 

An implied exception to this rule, from the 
nature of the thing to be performed, III. 7b. ib. 
The difference between a thing's becoming due, 
and its being exigible. III. 26. 32. 
In obligations to a day, reſpite of performance 
preſumed to be in favour of the debtor, III. 6. 


— but ſometimes otherwiſe. III. ib. 16. 
Obligations are to be diſſolved by matter of as high 
nature as they were contracted, III. 64. R. 16. 
A faculty to alter a diſpoſition of lands, exerted 
in a teſtament not contrary to this rule, III. 7 
62, 
— Abſurd to argue from this rule, a power in the 
multitude to throw off their governors. III. 1 5. 
| | | 4. 
The revolution of government in Great Britain in 
1688, no inſtance of ſuch power. III. 26. tb, 
Obligations, principal or acceſſary. I. 458. 25. 
See Cautioners. 
The acceſſary falls with the principal obligation, 
III. 1o5. R. 50. 
it takes place, whether the principal obligation 
was void at the beginning, or afterwards be- 
comes extinct, III. 76, 182. 
— Inſtances of both, III. 15. ib, 
This rule holds in crimes, where the principal 
being acquitted, the acceſſary cannot be troubl- 
ed, III. 16. 183. 
— Exceptions from this rule, III. 16. 184. 
Fa liferent may remain after the right of fee is 


loſt by preſcription, III. b. ib. 


Land a pledge after the property is preſcribed, III. 


106. ib. 

can an infeftment be revived after the princi- 

pal bond is extinct. III. 93. 148. 

There is no obligation to impoſſibilities, III. 106. 
R 


51. 

This rule applied to impoſſible conditions, added 
to obligations, III. 26. 185. 
Hand to teſtamentary diſpoſitions, III. 26, 10. 
and to the caſe, where the thing itſelf is not in 


commerce, III. 76, 186. 
Obligations to a day uncertain, how far equiparat 
to conditional ones. I. 96. 19. 


Conditional obligations preſently irrevocable ; but 
the effect depends on the condition, I. ib. 16. 
— How far the death of the party intereſted be- 
fore exiſtence of the condition, adjected either 
to obligations or legacies, voids them. I. 1. 16. 
Conditions are either poſſible or impoſſible ; theſe 
laſt either naturally or legally impoſſible ; the 
rule in both. I. ib. 17. 
How far mutual conſiderations in obligations con- 
ſidered as conditions. I. 97. 21. 
Obligations ſub mods. I. 96. 18. 
Crates, irritant or reſolutive, improperly term- 
ed Conditions. The party may take the bene- 
fit of the irritancy or not. I. ib. 20. 
Poſſible conditions are either potential, caſual, or 
mixt. L 18. 22. 
The rule in potential and mixt conditions. I. 98. 
3 3 
The effect of conditional obligations. I. 256. 4 
Obligations to be contracted upon condition, how 
far they differ from conditional obligations. I. 76. 
. ib. 
How an offer becomes an effectual obligation, or 
falls. I. ib. ib. 
Obligations, either ex contractu, or quaſi ex con- 
tratiu; and ex delicto, or quaſi ex delicto. I. ib. 
25. 
The obligations, gua/i ex contractu, may be many 
more than the five mentioned in the civil law; 


theſe hinted at. | I. 16. ib. 

Obligations from a delinquency. I. 99. 26. 

The obligations in the civil law, gua/e ex delicto, 

ſpecially explained. I. 1b. 27. 

I. Where a judge was ſaid litem ſuam facere, - . 
ib. 28. 


hat if he wilfully gave unjuſt judgment, I. 16. ih. 
— How far a judge, by our law, is anſwerable for 
erroneous judgments, or fraudulent ones, I. ib. 


29. 
What if a judge aſſume juriſdiction in cauſes 
wherein he has none. I. 100. ib. 


How is the character of judges ſecured. I. 10. 30. 


2. Improper delict, is where any thing is thrown 


out at a window into the ſtreet or high-way. I. 


ib. 31. 
3. When any thing is hung over a common paſ- 
ſage. I. 16. 32. 


4. And laſt, is the obligation upon ſhip-maſters, 
inn- kee pers or ſtablers, from the delinquencies 
of their ſervants, or others, in their ſhips or 


houſes. I. ib. 33. 
The laſt diviſion of obligations is into natural, and 
conventional or by engagement. I. ib. 34. 


See Contracts, Bonds. 
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OBxEPTION; gifts of eſcheat by obreption, or 
ſubreption, void, II. 259. 39. 
— The king's grants muſt paſs the ſeals in order to 
prevent ſuch ſurreptitious grants. II. 75. 16, 
OccuPANCY (of things that are nullius); as wild 
creatures, I. gs. 14. 
in what caſes does it take place with us. I. 76. 16. 
The heretor may hinder others from coming up- 


on his property to hunt or fowl, I. 505. 7. 
If they come, notwithſtanding the prohibition, 
what they take is their own, I. 76. ib. 


Such intruders liable in an action of injury, or ſta- 


tutory penalties, I. ib. ib. 
Natural Fruits, as nuts and berries, belong to the 
lord of the ſoil. | I. 506. 9. 
The caſe of treſpaſſing upon another's grounds 
how reſtrained by the act for winter _— 
ib. 1 
The natural liberty of ſeizing wild beaſts or fowls, 
is brought under limitation by the ſtatutes for 
preſerving the game. I. 85. 15.— 505. 7. in . 
See Juſtices of Peace. 

What is the caſe of treaſures hid in the ground, by 
the civil law, and by our own law. I. 85. 16. 

| — 505, 8. 

The import of the maxim with us, Quod nullius 
of cedit domino regi. I. ib. ib. 
CUMENICAL (government); of the maſter of a 
family. I. 58. 54,—152. 1.—161. 20. 
QCEcuEMENICAL (or general) councils, II. 59 1. 17. 
— Their authority in the Roman empire. II. 6; ib. 


OFFENCES, I. 444. 1, &c. 
See Delinquences. 
OrFERs; how they become obligations, I. 98. 


24.—324. 4. 
— They fall by the death of the offerer, or of the 
perſon to whom they are tendered, before accept- 


ance. I. 76. ib. 
OFFICERs ; for citing perſons before inferior 
courts, II. 507. 17. 


— Their duty and buſineſs, | 
— This laid down in the books of the majeſty, II. 
| th, ib. 
— How far neceſſary that the officer and witneſſes 
verify the citation, h II. 2b. 16. 
— The caſe of citations before baron-courts. II. 
ib. ib. 
See Citations, | 

OFFICEs (public); are a kind of mandate; do 
not imply a power of deputation, unleſs it is 
ſpecially granted, I. 402. 37- 
—are either during pleaſure, or for life ; this laſt 
implies a condition, that they may be forfeited 
on crimes or miſdemeanours. I. 16. ib. 
If the party has power of deputation, his non-refi- 
dence, or being denounced to the horn, does 
not infer a forteiture, I 9d; ib. 
—Nno good defence to a perſon in office, that his 
predeceſſors were guilty of the ſame malverſati- 


ONS, | I. 402. 38. 
Before ſentence of deprivation for malverſations, a 
_ of the office to another void. I. 16. ib. 


Salaries annexed to offices fall under the party's 
liferent-eſcheat, and belong to the king in vir- 
tue thereof. I. 632. 42. 

How far offices are adjudgeable. II. 219. 40. 

Orriciuu judicis mercenarium et nobilt. II. 517. 


See Judges, nobile ocium. 


II. 508. 19. 


24. 


Om1ssA et male appretiata (executors ad); how 
far ſuch confirmations neceſlary by the preſent 
uſage. II. 393. 62. 

See Executors. | 

Ouissioxs. 

See Tutors, | | 

OPENING ; warrand to make open doors neceſſa- 

T to execute a poinding where they are kept 
ut, II. 25. 8. 

not neceſſary in captions. III. 7. 21. 

OPT10N ; whete, in the caſe of an option, the 
party makes his election, he cannot afterwards 
alter, III. 89. 134. 

Where a man's wife, on a falſe rumour of his 
death, marries another bona fide, he has his op- 
tion, on his return, either to claim her, and 
inſiſt to have her divorced from the ſecond huſ- 
band, or to leave her to him. I, 139. 131. 

ORDER ; of diſcuſſing proceſſes before the court of 
ſeſſion, II. 510. 4. 

—and of procedure in criminal cauſes before the 
court of juſticiary, II. 522. 2, Cc. 

—and before the exchequer, II. 534. 3, Cc. 

and in other different courts. ir 556. 14. 

ORDER (or mandate). I. 392. I, &c. 

See Mandate. 
ORDERS; the divers orders of temporal knights. I. 


: 54. 36, Oc. 

See Knights. 
OrDERs (of religious houſes), II. 5. 15. 
—of the knights templar and hoſpitaller. II. 6. 
18, &c. 
The Ciſtertian order of monks. II. 7 5. 209. 


See Benefices. 
ORDINARY (actions); before the lords of ſeſſion, 
II. 622. 20. 
See Declaratory, Petitory, Poſſeſſary, and 

Acceſſary Actions. 

ORDINARIES (in the court of ſeſſion), IT. 510. 4. 
If writings are produced to ſatisfy an act that 
has no os to the point in ifſue, the ordina- 
ry on the acts may reject them, and circumduce 
the term, | II. 678. 12. 
The ordinary in a cauſe may adviſe teſtimonies of 
witneſſes brought before himſelf on a diligence, 


IL. 675. 1. 
Ordinary (on the bills), II. 511. 9. 
on the witneſſes. II. 16. 8. 


See Lords of Seſſion. 

OR DIN ATION; act of ordination and admiſſion, 
by the presbytery, is in place of collation and 
inſtitution. ä II. 20. 52, — 53. 

ORKNEY ; the Udal law of Orkney and Zetland. 

I. 541. 17, c. 

See Udal Right, Zetland. | 

OsrLARIESs; to whom the ſettling and overſeeing 
the ſame belongs. I. 592. 164. 

OuTFrANG and infang theft. II. 564. 4.— 566. J. 

OuTLAWRY ; the effect of it for treaſon, or miſ- 


priſion of treaſon, II. 250. 8. 
— The difficulty as to proceſs in order to 1 _ 
X I . 1 . F * 


— This removed by a late ſtatute, II. 251. 10. 
The writ of proclamation, how ſerved, II. ib. 11. 
— The writ of Exigent in order to outlawry. II. 
252, 12, 

The judgments of outlawry, and conſequences 
thereof, | II. tb. 1h, 
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Remeldies for ſetting it aſide, II. 252, 12. | 


— The five ſtated ſheriff-courts, in order to exe- 
cute the exigent, II. 1“. 14. 
Perſons out of the kingdom may traverſe an out- 
lawry within an year after pronouncing. II. 15. 15. 
The nature of a writ of exigent. IL. 253. 16. 
See the other Index. | 
OvERsEERs (to pupils); their duty and power. 
I. 164. 3.—171. 34. 
Ox (ſeiſin); in what caſes due. II. 334. 39. 
OrEssEs ; three neceſſary in executions of horn- 
' ings. II. 249. 2.—III. 2. 4. 
See Hornings. 


P BED 
AcT10n, either promiſe or contract. I. 323. 1. 
See Promiſe, Contr att. 
Simoniacal pation a good objection to a candi- 
date for the miniſtry. II. 2. 2. in f. —24, 63. 
Who competent judges to ſuch pactions. II. 26. 


ib. 

Pactions of parties cannot derogate from the public 

law. III. 73. R. 24. 
See Law. 

PacTum legis commiſſoriæ, I. 417. 31. 

Aadictionis in diem. L . 33 


See Sale, Madſets. 

Pactum corvinum de hæreditate viventis, I. 326. 10. 

—De quota litis. | I, ib. 11. 
See Contracts. 

Padtum leoninum. I. 444. 3. 
See Society. 

Pais rs; apoſtates to popery, their diſabilities. 


I. 49. 16. 

Nor k. ParIxIiAx (the great lawier) ; a ſum- 
mary account of his life, I. 63. 1. 

N. 3 became a victim to juſtice,, I. 64. 2. 
N. —was compared to St. Paul the apoſtle. I. 

NS ib. 3. 
PARAPHERNALIA (the wife's). - I. 129. 86. 


See Marriage. 
PAR DON; the king's pardon of treaſon, or other 
crimes, either general or ſpecial, II. 275. 84. 
—abſolute or 5 II. 16. 2b. 
cannot be to the prejudice of another, II. 1. 16. 
cannot make reſtitution of the blood, II. 15. 16. 
Blood can only be reſtored by act of parliament. 
II. 16. 85. 
Reſtitution, either in part, or total, II. 26. 10. 


— muſt it be pleaded. II. tb. 16. 
A general act of indemnity ordinary aſter rebelli- 
— | II. . 86. 
Perſons reſtored ex gratia cannot queſtion former 
grants, II. 7b. 87. 
The effect of ſuch reſtitution of old with us, II. 
276. 88. 

— The caſe otherwiſe at preſent. II. 10. tb, 
Reſtitution ex juſtitia; it can only be by the par- 
liament, II. 7%. 89: 
The effect of ſuch reſtitution. II. 26. 90. 


One attainted of treaſon, tho pardoned by the 
king, cannot inherit his relations, but may pur- 
Chaſe, II. 290. 25. 
nor can his children born before ſuch pardon in- 


herit, II. 1h. ib. 


— but his children born thereafter are capable. II. 
tb, ib. 


If one, attainted of treaſon, is pardoned, to call | 


$8 INDEX OF THE PRINCIPAL 


him thereafter a traitor infers an action of ſlan- 
der. II. 16. 26. 
Pardon by the king cannot diveſt any intereſt veſt- 
ed in third parties. II. 16. 27. 
PARENTS; parental authority moſt extenſive in 
the ſtate of nature, L 182. 1. 
The paternal power among the old Romans abſo- 
lute, but reduced thereafter, and moderate at 
this day, I. 1b. 10. 
— Tho' the civil authority of parents ceaſes by ſo- 
risfamiliation; the childrens duty to reverence 
them {till remains, I. 2b. ib. 
— Children paſt the age of ſixteen, that beat or 
curſe their parents, liable to the pains of death. 


I. 153. 10. 

This parental authority extends to natural chil- 
dren, I. ib ib. 
—it chiefly belongs to the father as head of the 
family, | I. 16. ib. 
— W hat power has the father over the children at- 
ter they are of full age. I. 16. 1b. 


The father adminiſtrator in law to his children 
during their minority, which imports his being 
tutor and curator to them, „ 1. 

— The father regularly finds no caution, nor 
makes up inventaries ; but, upon emergencies, 
may be obliged, by the court of ſeſſion, to find 
caution, I. 16. ib, 

— The father not adminiſtrator in law to his idiot- 
children after majority; nor is one ſuch to his 
grandchildren tho' the fathet be dead, I. 1 53. 2. 

— 155. 9. 

— The children cannot chuſe other curators, I. 

153. 3. 

— Deeds done by minor- children, without their 
father's conſent, void ; he cannot be curator 
rem ſuam, : E 

— He is not liable for omiſſions, I. ib. 10. 

— How far accountable for intromiſſions. I. 16. 1%. 

Parents are liable to maintain their children in 
their minority, and when incapable to carn their 
bread. I. 154. 5.— 155. 13. 

See Aliment. 
Bonds of proviſion by parents to children good 


without delivery. I. tb. 10. 
Parents in neceſſity ought to be ſupported by their 
children. | I. 156. 20. 
Parents and children are incompetent witneſſes for 
or againſt one another, II. 646. 11. 
dee Children, Bonds of Proviſion. 
PARISHES; their original, II. 4. 12,—13. 


Every pariſh muſt be ſupplied with a miniſter, 

„ | II. 10. 1b. 

— The heretors of a pariſh conſidered as a corpo- 

ration, in the ſtenting or rating themſelves for 

the repairs of church or manſe, and maintenance 

of the poor. II. 552. 3. in ,. 
See Benefices, Churches, Miniſters. 

PARKS; no royal grant of them in uſe with us, 

I. 91. I2. 

— Hained woods and forreſts, in our ſtatutes, 

meant of parks, I. tb. 16. 

—Penalties on the breach of them, I. 506. 9. III. 

| 27. 16. 

The heretor, for the conveniency of ha al- 

lowed to caſt about the high-way 200 ells, I, 

679. 21. 

For encouragement of them, the neighbouring 

heretor 


* 
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heretor may be ſubjected to the half of the ex- 
pence. I. 281. 152. 
See Incloſures, Marches. 
PARLIAMENT ; not foreign to this work to treat 
of the parliament, II. 447. 1. 
properly comprehends the king, and two houſ- 
es; but vulgarly meant of the houſes. II. th, 1. 
The conſtitution of the Scotch parliament before the 
union of the two crowns, and thereafter, II. 
448. 2 
he variation between the conſtitution of the 
Scotch parliament and that of England, II. 76. 3. 
— The Scotch parliament regularly conſiſted of 
three diſtin eſtates ſitting together, II. 75. 4. 
illented in the paſl- 
ing of a bill. II, 1b. ib. 
Upon the revolution, the eſtate of barons inſtalled 
in the room of the ſpiritual eſtate. II. ib. 5. 
When the eſtate of biſhops ſubſiſted after the re- 
formation, the parliament, in effect, conſiſted 


of four eſtates, II. 449. 6. 
The convention of eſtates, II. 26. 7. 
By what authority were they —— - 

ID. 19, 
Antiently perſons intitled to fit in parliament, in 

reſpect only of their freeholds. II. 16. 8. 
What ſmall barons diſpenſed with as to attendance 

in parhament. II. 16. 9. 
The king, of old, in uſe to ennoble freeholders in 

parliament. II. 1b. 10. 


On what title royal · borows ſent commiſſioners to 
parliament. | IL. 450. 11. 
The antient manner of publiſhing the acts of par- 
liament, IL. 16. 12. 
he care taken in printing them. II. 6. 7b, 
The chancellor preſided in our parliament. II. 


5 
The repreſentatives for Scotland, in both houſes 

of parliament. II. 453. 20. 
The order of election of the ſixteen peers for Scot- 


land. | IT. 454. 21. 
The precedency of the Scotch peers, by the ar- 
ticles of the union. II. zb. 16, 


The election of knights of the ſhire for the ſeveral 
ſhires of Scotland, being 30 members. II. 26. 


24. 


The election of 15 burgeſſes from the ſeveral di- 
ſtricts of royal-borows. II. 16. 1b. 
Minors and papiſts incapable to vote. II. 455. 23. 
Qualifications of perſons to elect, or to be elected 
members of the houſe of commons for Scotland, 
II. 1%. 24. 

Are all electors capable to be elected. II. 1. 25. 
If adjudications are led againſt an elector, he has 
the vote during the legal, I. 620. 9. 

— After it is expired, the adjudger firſt infeft, I. 


ib. ib. 


What if the lands devolve to divers heirs-porti- 
oners. I. 16. ib. 
The variations, by the Britiſh ſtatute, as to the 
qualifications of freeholders. II. 456. 26. 
The conſtitution of the court oſ electors, and pro- 
cedure in the election, II. 15. 27. 


Penalties upon the clerk, and returning officer, 


for undue procedure in the election of members 

for Scotland to the houſe of commons, II. 7b. 

28. 

— The method, by the late ſtatute, for adjuſting 
Vol. III. 


the rolls of electors of knights of the ſhire, II. 
29. 

In what manners perſons unduly refullI to be 
put on the roll may have redreſs, or ſuch as are 
unduly put on it, may be expunged. II. 76, ib. 
Regulations, in the election of the magiſtrates, and 
council of borows, in order to a due election of 
members of parliament from the borows, II. 
ib. 30. 

—Any wrongs in the election of the RAE ng 
council, may be rectified ſummarily, on com- 
plaints to the court of ſeſſion. II. 458. 31. 
The electors of delegates, or commiſſioners from 
borows to chuſe a burgeſs to ſerve in parliament, 
muſt, if required, take the oath againſt bribery, 
as well as the delegates themſelves. II. ib. 32. 
The proſecution of any penalty, for undue eleCti- 
ons of members of parliament, or preliminary 
elections in order thereto, muſt be brought 
within one year after the ſame is incurred. II. 

| 1h, 33.—34. 

A perſon ſtanding on the roll at the time of the act 
16th Geo. II. and not objected to in due time, 
intitled to continue on the roll for life, II. 459. 


If his titles are not good, his heir claiming 7 
enrolled may be rejected. II. 16. ib. 


Have feuars a vote on the old extent, where the 
feu- duty and it are of the ſame amount, II. 7. 
6. 

— The reaſon why the act 1681 requires that vs 
old extent ſhould be diſtin& from the feu- duty, 
II. 332. 32. 

The &fd extent, that qualifies one for a vote, 
muſt be inſtructed by a retour prior to the act 
1681, as the ſame is valued in the valent clauſe, 
£7 II. 459. 37. 

— Old extent divided ſince the act 1681, qualifies 
none of the parties intereſted in the ſeveral parts 


for a vote, II. 460. 16. 
— Charters, mentioning the lands to be of ſuch ex, 
tent, no good voucher of it. II. 7b. 15. 


Royal-borows, that were upon the roll, may be 
objected to at any time, notwithſtanding the li- 
mitation in the act, II. 16. 39. 

Are the royal-borows, who have lands ſuffici- 
ent to quality a private perſon, intitled to a vote 
in the election of a knight for the ſhire. II. 7b. 7b, 

A fiſhing counted in the valuation, II. 461. 40. 

A fictitious title rejected. II. ib. 1b. 


Perſons incapable to be elected members af the 


houſe of commons. II. 40. 41. 
No act of parliament can paſs without the conſent 
of the king and two houſes, as a body politic, 
of which the king is the head. II. 462. 43. 
The power of the parliament is unlimited. II. 76. 


How far acts of Britiſh parliament affect e 
II. tb. 45. 

The houſe of lords a court in the laſt reſort. II. 
3 : 463. 48. 

The lords ſpiritual fit in the houſe of peers, in re- 
ſpect of their baronies, and not as repreſentatives 


of the clergy. | II. 7h, 16. 
The origin of the houſe of peers in England, II. 
ib. 49. 

and of the houſe of commons. II. ib. = 


Why the power of judicature, in the laſt reſort, 
2 lodged 


— - — 5 
E MEE £ EF. 
— 
— 
— 


—>- 


— 4 i 
* 7 — * _— LE : G 2 — 
2. - p — 2 p * V 
- 7 5 4 — = CZ J "rv . - > S&H. by Th 8 * 5 
: — * - \ - = * —.— - - 
4 : — * — 2 * 4 r _— _ * — * = * 329 - w 7 » > = 
go __ _ - N > - = > — — * 22 — 4 7 , FT 4. * * . . - a Ly - Wy * * + * 0 'v "5 * » — — — 
— hd. a. iT. 3 abs s "=: 2 — Por — — — 8 * — * A Pw 3 = > —_— * 2 — # - » ——= 
. = 7 7 - » — & — — \ * ao, tr * — — = — 2 > — -- — * — —— _— > nd * 122 = * = * * — PO - 
2 4 2 2 * _- - . - * > = 7 —_— Fg — 2 * - * 41 — Fu — - = 
- — — — <4 ” 4 4 w — „ * — — * 2 * = _ . =_ _ — — F— — . 2 wy a 8 — — 
— 3 = * : =_ - —_—_— —_ — — a E — * — b » — 1 — 3 - L wc * = AS 4 - Es - be 7 —— — x. * = r 5 
- — — — , * 2 5 2 == 2 5 - : — 2 * 2 — = - — — Es "- — 4 — — * * * - — x - 
. 5 7 —_— —— — l : I 2 — — — — 
N = ns << f 5 ö U— — — — * 2 - w* ; — * - * - — — — — — — - — — * 3 — 199 I » 
- F be. K 2 — — — - — — X — - 2 — K 
2 N * 1 2 . ME nn 4 * 29 _— 1 - 2 : 4 , — "a7 * 2 * - — ” _ > — -— — 2 — - 7 — 8 a ry _ — 
2 — — * —— — Sat. — — — "I : — — * ? R a — 0 $3", —_— 4 = - — — — 2 as. N 
—— _— -_ : l " — — — . > — — TI — : * 5 3 — Tor — * L. — — © 2 — 8 4 1 = * — oy — — * — > > 
. — — + — - 8 * * = Ty % 2 A = — A 
; IO ks * — wy — — — — — *** * — = _ _ — 5 — * 
1 * — = =4 ” — * 
— = — — — 2 2 
_ * _ — — "> — = 


„%%˖öꝰ*ßꝶ! „„ +46 = 8: l 

=> 2 3 > 
— =; Sz 1 
— 


— 


e 
== © 
ue 
== 


> — 
= — 
mr # 


2 
— — 


— 


—— 


— — — 
L — — 


— 
2— 
=D 
2 
— — 


— 


1 — 
9 22 


= = 7 
ol — - 


go INDEX OF THE PRINCIPAL 


' lodged in the houſe of peers, II. 464. 51. 
Dor that they vote by proxy; but that the com- 
mons cannot. II. ib. 52. 


The trial of peers ; how far the biſhops are intitl- 


eld tobe tried by the peers, II. 464: 5 2 5. 
0. 


The otigin of the office of lord high ſtewart, who 


* preſides at ſuch trial. II. 16. 34. 
Trials by impeachments of the commons. II. 465. 


Does the grant of lands, per ſervitium baroniæ, 
create a baron. II; 15. 56. 
Appeals of felony, &c. againſt a peer, not com- 
petent before the houſe of lords; II. 16. 57. 
What if a peer is ſummonſed before the king's 


bench; and does not appear. II. 256. 58. 
When may a peer anſwer upon honour, or muſt 
give his oath. II. 76, ib. 
How liberty procured to ſue a member of parlia- 
ment. II. tb. 59. 
The order of appeals from the courts of Scotland 
to the houſe of peers, II. 7. 61. 
— The proceedings in appeals are according to the 
law and cuſtom of parliament, II. 16. 16. 


In what time muſt ſuch appeal be brought, II. 
| | 466. 16. in m. 
-— The effect of the appeal, II. #6. ib. 
If one attains poſſeſſion upon a decree after- 

wards reverſed on appeal, is he, in the interim, 


bona fide poſſeſſor. II. 26. ib. in f. 
The king's prerogative, as to the two houſes of 
parliament, II. 2b. 62. 
A ſeſſion of parliament, II. 15. ib. 
— The effect of a prorogatioii. II. 1b. 10. 


The privileges of the lords of parliament, II. 467. 
6 


and of the members of the houſe of commons, 
— members of either houſe have no privilege a- 
gainſt atreſt for treaſon, felony, or breach of the 
peace. II. 16. 64. 
The conſequence of a breach of privilege. II. 26. 


5: 
The king's prerogative to name all judges, II. 7. 
66. 


— how that underſtood. II. 468. 1 
Acts of parliament: I. 24. 60, &c. 
See Law. 
PaRocnus; decime debentur parocho, how under- 
ſtood at preſent, II. 56. 148. 


— parſonage-tithes belong to the parſon, and the 
vicarage to the vicar ; but now the miniſter of 
the pariſh has right to both, or a ſtipend out of 
them. IL. 50. 131, &c. 

See Tithes. 

PARRICIDE; perſons convict of it, or their iſſue, 

cannot ſucceed to the parent ſlain, but the eſtate 


goes to the next heir. II. 331. 30. 
See Heirs. 
PARSON. II. 4. 10. 
See Miniſters, parochus. 
PARTNERS. I. 443. 1, c. 


See Society. 
PaRTs, and pertinents; what paſſes under them, 
I. 592, 163, &c. 
— How far a patronage paſles as a pertinent, I. 
; 596. 174. 
— The rents, or fruits, and tacks of the lands, 


paſs as pertinents, 1, 95. 169. 
Parts and pertinents known from poſſeſſion, I. 
ib. 170. 

— Coaliers and falters paſs to the purchaſers of the 
works as pertinents, I. 596. 172. 
-—Herezeld likewiſe a pertinent. J ib. ib. 


How far ſteelbow-goods paſs as pertinent, I. 74. 


173. 

—or is common paſturage a pertinent. I. 594. 
168. 

PASSES (to ſoldiers in a journey). I. 59. 58. 
PassEs, and other documents on ſhip-board. 1. 
525. 17. 


See Prizes. 
PASSENGERS ; as to their perſons, not ſubje to 
contribution to make up the loſs of goods thrown 


over to lighten the ſhip. I. 234. 34. 

Pas six (from writings) ; againſt which impro- 

bation is laid. I. 297. 223. 

PassIvE obedience. I. 26. 66. 
See Obedience. | 


PASSIVE TITLES. 

See Heirs, Behaviour, lucrative Succeſſor, 
vitious Intromiſſion. 

PASTURAGE (a ſervitude), J. 682. 32. 
— The import of the clauſe (with common paſ- 
turage), in a conveyance of lands, I. 594. 168. 
—Preſcription of paſturage ; it implies fewel, feal, 
and divot, but may be 23 from it. I. 682. 


I. 

See Common Paſturage. . 
PATENT (of honour); peerage antiently territorial, 
but now conferred by patent. I. 52. 30. 

See Peers. 

PATENT (doors); letters ſor making 1 doors. 
II. 25. 8. 
PATERNA paternis, materna maternis; a rule of 
ſucceſhon in ſome countries, how underſtood, II. 
| 296. 19. 
—it takes no place with us. | II. 1b. ib. 
PATERNITY ; eſtabliſhed by the birth of the child, 
after the beginning of the ſeventh month from 
the marriage, I. 46. 3. 
—or within the tenth month after the husband's 
death, | I, ib. ib. 
or by the acknowledgment of both ſpouſes from 
the time of the birth. I. 16. ib. 
What if, in caſe of the mother's premature mar- 
riage after the husband's death, a child is born, 
which, by courſe of time, might be either the 


firſt or ſecond husband's. I. 133. 105. 
Pater ęſt quem nuptiæ demonſtrant, how under- 
ſtood. | I. ib. ib. 
No paternity regarded in baſtards, in the judg- 
ment of law. I. 46. 4. 
PATRIMONY (of the crown); annexed or unan- 
nexed, I. 538. 18. 
—Annexed property of the crown, how it may be 
ſet in feu, I. 16. 16, 
Hoy far the lands of the principality conſidered 
as the annexed property. I. 539. 19. 


See Principality. 

PATRONAGE (of freedmen); conſequent on the 
manumiſſion of ſlaves, I. 67. 79. 
it has no place with us. I. 68, 2 
PATRONAGE (of churches); originally founded in 
the civil law, but derived to us from the canon 
law, II. 21. 56. 

| —Per- 


MATTERS OF THE SCOTCH LAW, Ge. 


— Perſonal of its own nature, but a" an- 
nexed to a barony or freehold, II. 6. 57. 
— what if it fall to heirs-portioners, II. tb. 1. 
—it is either eceleſiaſtical or laic; this diſtinction 
of no uſe at preſent with us. II. 22. 58. 
Is the patron bound to preſent within ſix months 
of the vacancy, or only within ſix months of his 
knowledge of it; how this underſtood. II. 76. 


— How far a patron may recal his preſentation, 
and preſent of new another candidate. II. ib. ib. 
The grounds for introducing patronage juſtihable, 
II. 23. 60. 

— What is the caſe, where different perſons 
concur in founding, building, and endowing a 
church, : II. ib. 16. 
Patronage includes honour, intereſt, 8 
. th, 61. 

A Preſentation by a patron z the order of making 
it, II. tb, 1b. 
— What is the remedy, if the church-judicatories 
refuſe the preſentee duly qualified, II. 24. 62. 
— The qualifications of a preſentee. II. ib. 16, 
A ſimoniacal paCtion a juſt objection to the pre- 
ſentee; the import of ſuch pation. II. 1b. 63. 
After the church-judicatorics reject the preſentee, 
legally qualified, on account of his life or doc- 
trine, or otherwiſe, or in caſe of his death, what 
time has the patron to preſent another. II. - 5. 
4. 

The conſequence of the patron's preſenting one 
not duly qualified, or that accepts not within 
the ſix months. II Ih. ib. 
To what effect may the patron retain the rents of 
the benefice, in caſe his preſentee is unduly re- 


jected. II. 76. 65. 
A ſettlement, tanguam jure devoluto, by the preſ- 
bytery. II. 16. 66. 


What if the patron is not qualified in terms of law. 


II. 16. 67. 
The caſe where the presbytery ſettles a miniſter 


during the currency of the patron's privilege, 


II. zb. 65. 


The presbytery is bound to admit the preſentee, 
in the ſame manner as perſons preſented before 
the act ought to have been admitted; how this 
underſtood, II. 26. 68. 

—if the patron had accepted the conſideration- 
money for his right of preſentation; or if it be a 
free church, and the patron waves his privilege, 
the act 1690 is the rule. II. 27. 69. 

In the caſe of joint patrons, how does the preſen- 
tation proceed. II. ib. 70. 

In the caſe of a new erected church, who is in- 
titled to the patronage; in what manner may 
ſuch church be free. II. 1b. 71. 

How far the king, in the right of the pope, is pre- 
ſumed patron of all churches. II. 16. 72. 


Churches, where the patron has not the right of 


preſentation, or where there is no patron, are 
free. II. 2b. 16. 
What right does the preſentation give the preſen- 
tee to the rents of the benetice, and from what 
time. II. 28. 73. 
The patron has right to the ſuperplus tithes, by 
the acts 1690 and 1693, and is in effect the be- 
neficed perſon. II. 16. 74. 


Does a right of patronage, cum decimis rectoriis et 


91 
vicariis parochiæ, import a titularity of the 
tithes. II. 16. 16. 


The patron's right to the tithes, chiefly for the 
benefit of the heretors, in ofder to their eaſ 
purchaſe of the ſame, II. 16. 16. 
—Patrons have right to the feu- duties of lands 
holden of their benefices; is the reverſion there- 
of diſcharged, II. 29. 75. 
— How far they have intereſt to aliment out of the 
| benefice, when reduced to poverty. II. ib. 76. 
Ihe patron's intereſt in the rents of the benefice 
during the vacancy, II. 10. 77. 
— The vacant ſtipends, how to be applied by che 
patron, II. 16. 76, 
— The penalty of not applying them, II. 15. 76. 
— To whom does the diſpoſal of vacant ſtipends 
belong, where the patron is popiſh, II. 3b. ib. 
—Part of the vacant ſtipends goes to the funds, 
for ſupplying the widows and children of mini- 
ers, II. 30. 78. 
— How the vacant ſtipends within the ſynod of 
Argyle to be applied, II. 16. 79. 
or the vacant ſtipends of churches, whereof the 
patronage belongs to the crown. II. ib. 80. 
How far 'tis incumbent on the patron to repair 
the fabric of the church. II. 31. 81. 
Provoſtries, prebends, chaplainries and altarages, 
are to be employed by the patrons on burſars. 
II. 15. 82. 
The vaſſals holding of thoſe benefices, are to be 
received by the patron, and not by the titulars 
the burſars. II. ib. ib. 
Pariſh- churches can only be conferred to miniſters; 
of what age muſt they be. II. 32. 83. 
In a competition between the king and a ſubject, 
about the right of preſentation, how is the 
church-judicatories to proceed. II. 16. 84. 
A patron cannot preſent himſelf; but may he not 
preſent his ſon. II. i6. 85. 
How patronage was originally acquired, and how 
at preſent. II. 33. 86. 
Who has right to preſent a ſecond miniſter newly 
eſtabliſhed, 
—and who has the patronage of a new erected 
church. II. 7b. ib. 
The lords of erection, as titulars of the eccleſiaſti- 
cal dignities, ſo acquired divers patronages. II. 
ib. 88. 
The right of titularity of the tithes may be ſever- 
ed from the patronage. II. 34. 89. 
The patronages that belonged to eccleſiaſtical dig- 
nities, do now, by ſuppreſſion of them, belong 
to the crown, but not annexed. II. 16. o. 
Patronage, how acquired by the poſitive preſcrip- 
tion, II. zh. 91. 
and how freedom from patronage is acquired 
by preſcription, IL 26. 10. 
Is it neceſſary, three conſecutive preſentations 
ſhould proceed, in order to the poſitive preſcrip- 
tion of patronage, II. 76. 92.—35. 93. 
— Will one ſettlement, on the foot of a call, be 
ſufficient to found preſcription of liberty, II. 35. 
4z—95» 
— How does the preſcription proceed, — — 
right of preſentation is taken from a patron b 
a public law, II. 1“. dr 
—Preſcription of the right of patronage by the ca- 
non law, II. 16. 97. 
The 


II. ib. 87. 
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The Se church alters the caſe, as to the 
— y the civil and canon law, but not 

y ours. II. 36. 98. 
How the king, in the tight of the pope, is pre- 
ſumed patron of all churches, where the right 
of another does not appear. II. 15. 99. 
Where patronage belongs to a wife; a pupil, a mi- 
nor, or to one whoſe eſtate is ſequeſtred, who 
preſents. IT. 37. 100. 
To whom does the pattoriage of the churches of 
the chapel royal belong; II. 7b. 101. 
. How far by the canon law, or our law at preſent, 


the conſent of the heretors, elders, or heads of | 


families, is requiſite to the ſettlement of mini- 
ſters, in concurrence with the patron. II. 7b. 102. 
If church-judicatories rejc& a preſentee duly qua- 
lified, what is the remedy, II. 38. 103.—586: 2. 
In ſuch caſe the patron may retain the fruits of 
the benefice to be applied to pious uſes: IT, 38. 76. 
How far the rule in the Roman chancery, De ve- 
riſimili notitia, is of uſe with us as to planting 
of churches, II. zb. 104. 
or the other rule, De triennali poſſeſſore, II. 39. 
105. 
— may not this laſt apply, where the church-ju- 
dicatories ſettle a miniſter in oppoſition to the 
patron's preſentee. II. 76. 16; 
The rule with us, Decennales et triennales poſſeſſor 
beneficii, &c. only an extention of the rule, De 
triennali paſſeſſore. II. 40. 106. 
See Poſſeſſion, Miniſters, Tithes. | 
PAUPERIEs (damage by beaſts). I. 255. 48. 
See Damage. 
PAYMENT; the natural implement of obligations 
for ſums of money, I. 485. 2. 
ho may make it, I. 1b. ib. 
— The effect of payment by a cautioner. I. 26. 10. 
The proponing the defence of payment, how far 
it liberates the purſuer from proving his m 4 
| ib. ib. 
To whom ought payment to be made, I. 76. 3. 
— How far a meſſenger uſing diligence is intitled 
to receive payment. I. 16. ib. 
— The cafe of payment to the creditor's wife or 
ſervants, I. 16. ib. 
— Payment made to one adiecte ſolutioni, how far 
it liberates. I. 486. 4. 
Bona fide payment to one who has no title to re- 
ceive it; how far good to liberate the debtor, 
| I. ub; 5. 
—or forehand payment by tenants or ſub-tenants; 
what is underſtood forehand payment, I. 16. 6. 
or payment to the husband, of a bond, payable 
to husband and wife in conjunct- fee and life- 
rent. I. ib. 7. 
Payment on a decree of preference in a multiple- 
poinding, tho' in abſence, liberates the payer; 
but the receiver liable to reſtore to the party 
having beſt right. I. 487. ib. 
How far the creditor bound to accept of partial 
payments. | I. ib. 8, 
Payment before the term, how far allowed. 1. 7, 
8 ib. 
The caſe of a debtor who had taken the benefit of 
a commiſſion of bankruptcy in England, in a 
ſuit againſt him here. I. ib. g. 
Indefinite payment is by our law applicable to 
which of the debts the creditor pleafes, but the 


INDEX OF THE PRINCIPAL 


intereſt due on the whole muſt be firſt cleared, 
I. ib. 10,—11; 
— What if at the time of ſuch payment a current 
account was due, but preſcribed at the time of 
the application. | I. 488. ib. in f. 
The principal bond being in the debtor's hand pre- 
ſumes payment, even where infeftment follow- 
ed on the bond, I. 1b. 12. 
Hut if there is a principal bond, and a bond of 
corroboration, the debtor's having the one or 
the other will not preſume payment. I. 26, il. 
Three conſecutive diſcharges infer payment of pre- 
ceedings ; and likewiſe exclude the payer from 
any * of over - payments. l. ib. 13. 
What if a creditor gets in payment money or 
bank-notes that had been ſtolen. I. 7b. 14. 
Payment made by thoſe who have relief, liberates 
only as to the creditor. I. 489. 15. 
Payment made by one of more principal co-obli- 
 gants, intitles him to proportionable relief from 
the reſt; how far this holds, where all the debt- 
ors are diſcharged with abſolute warrandice. I. 
Yi 
A conſideration given by a purchaſer of lands, ta 
free them of an incumbrance, is imputed to- 
ward payment of the debt. I. . 1. 
Payment is underſtood to be made by the perſon, 
from whom the money is ſaid in the diſcharge 
to be received, tho” the poſſeſſor of it was debt- 
or to the debtor, or tenant to him. I. ib. 
18. 
How far general diſcharges are underſtood to infer 
payment of all preceeding debts, I. 490. 19. 
— They do not include a debt formerly aſſigned, 
tho” not intimated. I. 16. ib. 
How far acceptilation is equivalent to payment. 
e I. 1b. 20. 
A diſcharge bearing in general (certain ſums of 
money) preſumes abatement. I. 1b. 1b. 
Double payment againſt good conſcience, III. 82. 
| R. 30. 
— To avoid it, payment bona fide to one who — 
no title to receive it, ſuſtained, III. 7b. 115. 
— but ſometimes a ſecond payment allowed to a- 
void iniquity, III. 83. 116. 
— This exemplified in a ſecond exaction of the 
ceſs from the heretors, by the collector who 
was robbed of the firſt, III. 15. ib. 
— if it had been paid to the general- receiver, and 
he robbed, the heretors ſafe againſt a ſecond 
payment. III. 7b. 117. 
One's having relief againſt another, will not ſub- 
ject him to payment, III. 103. R. 48. 
— This rule exemplified, in the caſe of damay 
done by one of more joint proprietofs, III. 1“. 
176. 
—and in the caſe of a tutor's doing has > 
third parties, under colour of managing the pu- 
pil's affairs. III. 78. 177. 
See Sati faction, Diſcharge. 
PERERSͤHJ; how far the title of Baron included that 
of the higher titles of honour. I. 564. 83. 
Antiently, where titles of honour were founded 
in feudal dignities, they followed the eſtate, I. 
2. 30. 
— When the eſtate is carried off from as 1 
may he be diveſted of his peerage, I. 565. 84. 
—An example of ſuch caſe in England. I. = — 
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MATTERS OF THE SCOTCH LAW, &c. 


The erection of lands into a dukedom, marqui- 
ſate or earldom, does not extend the juriſdicti- 
on beyond that of a barony, unleſs they are e- 
rected likewiſe into a regality. I. 569. 95. 

The title of peerage deſcends to heirs whatſoever, 
unleſs by the patent it is otherwiſe provided. I. 


52. 30. 
Peerage, in the caſe of heirs- ſemale, goes to the 
eldeſt. I. ib. 31. 


The heir's uſing the title of honour, infers not a 
paſſive title. I. ib. 32. 


May a peer renounce his peerage. III. 90. 137. 


The privileges of peers. I. 52. 33. 
See Parliament. 
Peers by office, L325; 


PENALTIES; in contracts for performance ot facts 
adviſable to ſubjoin a penalty that ſhall be due, 
on default of performance. I. 473. 75. 

The lords of ſeſſion ordinarily tax exorbitant pe- 
nalties to the party's damage and expence; how 
far this holds in adjudications. I. ib. ib, 

What is the effect of a penalty not bearing By and 
attour (beſides) performance; is the party freed 
on payment of the penalty, I. :6. 76. 

See Damage and Intere/t. 
PENAL (actions); how tranſmitted againſt the 
heir. III. 67. R. 19. 
See Tranſmiſſion, 
PENANCE. 
See Penitence. 

PENITENCE (the ſtate of) ; how far expedient to 
expoſe perſons in that ſtate, in order to cenſure, 
in the church, II. 589. 12. 

Is it adviſeable, that commutation of penance 
for money were introduced. II. 597. 11. 

PENSsioxs (out of lands); by ſecular perſons, I. 

6554. 29. 
not good againſt ſingular ſucceſſors, I. 76. ib. 

Penſions to an advocate or phyſician, how far ef- 
fectual, I. tb. 16. 

by the king, how far arreſt able. I. 1b. ib. 

A penſion (out of eccleſiaſtical benefices), I. ib. 28. 

It was a kind of ſervitude upon the benefice at- 
fecting the ſucceſſors, I. tb. tb, 


low regulated with us in times of popery, II. 


14. 39. 


In what caſes were penſions out of benefices 
excepted from the act of annexation 1587. I 3 
15.7%. 

After the reformation, penſions granted by bi- 
ſhops out of their benefices did not affect their 
ſucceſſors. . 
Miniſters ſtipends were always free of penſions, 
tacks, or other impoſitions whatever. II. 2b. 10. 
How far penſions, conſtituted to co-adjutors or aſ- 
ſiſtants to the beneficed perſon, were allowable, 
IL. 76. 40. 

— Can a penſion or proviſion be granted out of the 
benefice with us to an aſſiſtant or co-adjutor, 
without the conſent of the incumbent, II. 10. 
41. 

— Can helpers or co-adjutors be admitted, with 
a proviſo of ſucceeding to the benefice on the 
death of the incumbent, II. 15. 42. 
— How far a colleague-miniſter, with a penſion 
out of the benefice and the ſurvivorſhip can be 
admitted to a ſingle charge, where the incum- 


bent is incapable to officiate. II, 16. 43. 
Vor. III. 


| 
| 


| 


) 
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PERAMBULATION (of marches), I. 281. 15r. 
— How it agrees with, or difters from an action of 

moleſtation, I. #6. 152. 
Is the ſame with the action finium regundorum 
among the Romans, I. 16. 16. 
— The jury in this action muſt all conſiſt of land- 
ed men, I. ib. ib. 
Alt muſt be brought before the ſheriff on a brieve. 
I. 281. 151. 
The ſuperior muſt be called in an action of per- 
ambulation, but need not in a moleſtation, I. 
282. 155. 
Before the marches are aſcertained, no contraven- 
tion of Jawborows inferred, by poſſeſſing the 
contraverted ground, I. rb. 156. 
A decree of cognition, in ſuch action, is ſubject to 
the review of the court of ſeſſion. II. 663. 8. 
See Marches, Mole/tation. 
PERDUELLI1ON. 
Sce Attainder, Treaſon. 
PEREMPTORY (diets); all diets are peremptory 
before the court of juſticiary. II. 525. 11. 
PERFORMANCE ; in what caſes diligence may 
proceed before the term of payment or perform- 
ance, I. 472. 70,—7I. 
Whether the debtor's or creditor's reſidence muſt 
be conſidered as the place of performance, I. 
— When is the place where the . 8 2.4 
ceive execution, conſidered as the rule, I. ib, ib. 
— Where a place for performance is ſpecified in 
the contract, can the debtor be ſucd elſewhere, 
I. ib. 80. 
f *tis covenanted, that performance may be 
made at one or other of two places, how ſhall 
the debtor be ſued, I. ib. ib. 
or if no place is ſpecified, where muſt perform- 
ance be made. I. 475. 81. 
Grain, deliverable at a certain place, underſtood 
to be of the quality and meaſure there uſed, I. 
ib. 82. 
See Delay, Penalty. 
PERJURY ; whether puniſhable before courts of 
juitice, where a perſon ſwears falſely on the re- 
terence of the other party, I. 299. 231. 
— When a writing after ſuch oath is found, the 
cauſe muit be determined according to the writ- 
ing, and the wiltul perjury puniſhable. I. 75. 
232. 
How far falſe witneſſes liable to the party's 
mages, and to puniſhment. I. 301. 233. 
PERMUTATION. I. 407. 1. 
See Excambion, Sale. | 
PERPETUITY ; an obligement for mails and du- 
ties out of certain lands to perpetuity, imports 
a right of fee, and the party may be compelled 
to complete it. II. 209. 6. in /. 
Strict entails, tending to perpetuity; ought they 
not to be limited to prevent that inconveniency. 
I. 587. 147.— 607. 34. 
How far ſubſtitutions of 24 * ike, a 


their heirs at large, without limiting it to thoſe 
of their bodies, good, I. 607. 


* — . * 3 T 
PERSONA (andi in judicio); or capacity to dan! 
in judgment, how barred. II. 260. 41. 


— The want of it cannot be objected, by the pur- 
ſuer referring a point to the party's oath, II. 75, 
ih. 
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8 actions for tithes, 


The party may be relaxed, in order to reſtore 
him to it, tho” all the diligence ſhould remain 
entire as to all other effects. II. 260. 41. 

PERSONAL (execution), III. 1. 1, &c, 

See Horning, Caption. 

PERSONAL — _g 

See Rights, 

PRERSONs (ſtate of). I. 48 1. 

The different ſtate of men and women as to civil 
rights. I. ib. 2. 

The ſtate of perſons as to their birth; a poſthu- 
mous child when deemed lawful. I. 46. 3. 

Sce Baſtards. 

How far a child in the womb conſidered as already 

born. I. 47. 8. 

A child born dead not conſidered as a perſon. I. 10. 16, 

The ſtate of hermaphrodites and eunuchs. I. 7b. 10. 

The ſtate of idiots and madmen. I. tb. 9. 

A monſter no perſon. | I. 16. 10. 

The {tate of perſons, as to their age. I. 26. 11. 

Diſtinction of perſons into ſovereign and ſubjects. 

I. 48. 12. 

Diſtinction of perſons as to religion. I. 49. 16. 

Diſtinction of perſons from their rank. I. 51. 28. 

Diſtinction of perſons into public and private. I. 76, 


. 92. I, &c. 


29. 
PERTINENTS. | 
See (Parts and Pertinents ). 
PETITORY (actions). II. 616. 36. 


The difference between the action of exhibition, 
and delivery of any ſpecies of things founded on 
the right of property, and that founded on a 
perſonal contract, II. 16. 1b. 

—when is the purſuer of ſuch action liable to re- 
fund the price. II. 617. 37. 

The action of mails and duties, or for the rents of 
lands, fometimes petitory, and at other times 
poſſeſſory, II. 85. 38. 

Competition of rights frequently come on by it, 

II. 15. 10. 

In it any perſon may compear for his intereſt, 

and be preferred to the purſuer. II. 46. ib, 
See Mails and Duties. 

Actions for poinding the ground being ſor payment, 
may be regarded as petitory actions. II. 15. 39. 

If the poſſeſſor has no goods of his own upon the 
lands, the goods of ſtrangers may be poinded, 

II. 16. 40. 

— This not competent on poindings upon perſo- 
nal decrees. II. 618. 16. 

Poinding the ground may proceed without a pre- 
vious charge, II. 16. 41. 

—and againif new poſſeſſors. II. 76. 1b. 

The preference among real debts, how ordered. 

II. 7b. 42. 

Poinding the ground cannot be ſtopt by a prefer- 
able creditor, who has not decree and letters of 
poinding. II. 1. 16. 

See Annualrent, poinding the Ground. 

Adjudications for perſonal debts, may likewiſe be 
conſidered as petitory actions. II. 15. 43. 

The ſtatute bringing in adjudications within year 
and day of the firſt, effectual one, frequently 

pernicious to dehtors, II. 619. 44. 
after year and day, all adjudications ranked ac- 
cording to their dates. II. ib. ib. 

Adjudications moſtly bring on ranking and ſale. 

II, ib. * 
See Aajudications. hy 


II. 15. 46. 

ipends. 

See T ithes, Stipends. 

—and for damages upon delinquencies. II. 16. 47, 

See Delinguencies. 

—and upon hypothecs. 

See Hypothec. 

Actions for payment of debts petitory, II. ib. 48. 

— The principal of which, a count and reckoning, 
now made eaſy by the forms. _ II. 2b. 1b. 

PaYsSICIANS; how far anſwerable for their un- 
skilfulneſs. III. 76. 93. 

See Counſel. 

PICTURES ; whether do they follow the canvaſs or 
tablets whereon they are drawn, or the tablets 
them, I. 509. 18. in /. 

PIRATES; goods taken by them out of ſhips, how 
far to be made up by contribution, I. 234. 32. 

—Perſons that have letters of repriſal contraveen- 
ing the terms of them, are to be regarded as 
pirates, I, 520. 2. 

— The high court of admirality the proper court 
for trial of them. I. 528. 8. 

The law of England, as being declarative of the 
law of nations, much to be regarded in ſuch 
trial. I. 527. 5, c. 

See Pirate, in the other Index. 
PIT and gallows; it imports capital juriſdiction, II. 
x 565. 4. in m. 
here contained in the erection of a barony, 
veſts the baron with that juriſdiction which 
might have been uſed as occaſion offered; but 
was ſeldom practiſed, and is now abrogated. 

II. 76, ib. 


— for 


II. 2b, ib, 


See Barons, 
PLACE. 
See Per formance. 


\ PLACITARE (minor non tenetur, &c.). 


. dee Minor. 

PLANTATIONS; in actions depending in the plan- 
tations in America, perſons reſiding in Britain 
may verify their allegations, by affidavits taken 
here and remittcd thither. 11.650.28.—659.17. 

PLANTING. 

See Policy. 

PLAYING (at games). 

See Games, 

PLEA, 

See Actions, Exceptions, Defences, res ju- 
dicata. | 

PLEDGE; is properly, where a ſpecies of move- 
ables is delivered to the creditor for ſecurity of 
his debt, JO 3h 

— The creditor cannot, by diſpoſing of the thing, 
prejudice the debtor of his right to redeem, not- 
withſtanding the maxim, 28 nan habent 
ſequelam, B00 0 

In a covenanted pledge, the debtor retaining 
the poſſeſſion, purchaſers from him are ſafe by 
the above maxim. I. 2b. ib. in J. 

Pledge properly underſtood, where the creditor 
has the poſſeſſion; and Hypothec where the 
debtor. I. 16. 2. 

Hypothec ordinarily imports a legal ſecurity upon 
one's goods in his poſleſſion. I. ib. ib. 


I. 294. 206, Ec. 


Pledge is therefore either voluntary or legal; the 
voluntary, where the creditor has the poſſeſſion. 

I. 284. 3. 

Patetum 


* 


Pattum arriggicts in pignore, applicable to our 
proper wadlets. I. 384. 3. 
In wadſets, the poſſeſſion may remain with the 
debtor. I. 1b. ib. 
How ſhall the creditor make his pledge effectual 
for payment of his debt. I. 1b. 4. 
No general pledges conventional or legal with us. 
I. 385: 7. 

No conventional pledge, without delivery of the 
ſubje& to the creditor, obtains. I. 384. 3. in f. 
The effect of pattum legrs commiſſoriæ in pignore, 


or pledge, I. 6. 6. 
—and in a proper ſale, or where the paction is not 
penal, I. 385, 16. 


What if it is covenanted, that the debtor himſelt, 
or he, and the heirs of his body, but not extra- 
neous heirs or aſſignees, ſhall redeem. I. 26. 6. 

The effect of a paction, that the debtor ſhall re- 
deem with his own money, and not with bor- 
rowed money, I. 16. ib. 

See Hypothec, Madſets. 

PLEy ; underitood a depending action, II. 598, 1. 

— Buyers of them, by members of courts, before 
which they depend, infers forfeiture of the par- 
ty's office. | I. 409. 7. 

How far, after decree is extracted, the execution 
procceding upon it is to be deemed a pley. I. 

288. 181. 
See Litigious, Battery. 
Provo (goods). 
See Poinding. 


PoinDING ; it is either real, called a poinding of 


the ground ; or perſonal, of the debtor's move- 
able goods, proceeding on perſonal decrees a- 
ainſt him, en 

— How far the defence of lawfully poinded elides 
a ſpuilic. L279. 12x 


Can beaſts of the plough be poinded by the civil 


law, or by our own, I. 16. 136. III. 25. 5. 
— The ſtatute, ordaining the debtor's lands, or 
other goods, to be affected before the plough 


| 


— — —— — - 


goods can be attached, is in deſuetude as to 


lands. I. 277. 137. III. 25. 5. 
The effect of a third party's depoſing, at the time 
of a perſonal poinding, that the goods are his, 

I. 277. 138. III. 24. 4. 

—Poinding void, if begun before ſun-rifing, or 
aſter its ſetting. III. /. 139. 
A perſonal poinding requires a previous charge, 


— — 


which mult be expired. III. 24. 1. 
The warrand of ſuch poinding, III. J. 20. 
— The order in executing the ſame, III. 76.72: | 


it proceeds not only for the debt, but likewiſe 
for the meſſenger's tces, LH. . 3. 
—Only the debtor's own goods can be poinded. 
| III. . 4. 
The rule of preference in poinding by III. 
| ib, ib. 

Subjects arreſted by one creditor, may be poinded, 
notwithſtanding, by another, II. 204. 54. 
— What if ſuch poinding procecd by colluſion with 
the poſſeſſor. II, 16. 1b. 
A party that ftops a poinding, without juſt cauſe, 
liable for the debt. III. 25. 6. 
The form of heretors poinding fer their rents, III. 
ib. 7. 

or ſuperiors for their feu- duties. III. 7b. 10. 
Miniſters poinding for their ſtipends, univerſities, 
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ſchools, and hoſpitals, for their rents, need only 
apprize the goods on the ground. III. . 16. 
Where the goods are within cloſe doors, letters 
to make open doors neceſſary, III. 1b. 8. 
hut if the meſſenger get entry to the houſe, he 
may, without ſuch, break open repoſitaries. III. 


26. 16. 
A ſhip, or goods on board of a ſhip, cannot be 
poinded. III. 76. 9. 


How far a creditor can affect his debtor's lands, 
without diſcuſling his moveables. III. tb. 10. 
Some parallel between appriſing of lands, and the 
poinding of moveables. III. zb. 11. 
The meſlenger judge in place of the ſheriff, and the 
notary 15 his clerk to a poinding, III. /. 12. 
IAmproper in the meſſenger to make offer of the 
goods to the debtor for the appriſed value. III. 
ib. 13. 
The caſe of poinding cattle found in the skaith, or 
damage-taiſant. III. 27. 16. 
dee Shatth. | 
Poinding (of the ground); why called real; it re- 
quires no prececding charge. I, 648. 7. 
See Annualrent ( Inſeſtment of), real Debts. 
POLICY (laws of); regulate only our outward 
behaviour. I. 8. 28.—29. 
POLICY ; for encouragement of incloſing, planting, 
and policy, the party is allowed to caſt about 
the highway on his own ground, 200 ells, I. 
679. 21. 
—He muſt make the new road ſufficient on his 
Own expenccs, I. ib. ib. 
— But he cannot obtain one highway to be ſup- 
preſt, on pretence that there is another. I. 16. i. 
To ſecure planting, one is allowed ſummarily to 
ſeize cattle treſpaſſing upon his grounds, III. 
. 27. 10. 
The expence of policy, and building by a tenant 
in a farm, how far to be allowed to him. II. 
2.30. 42. 
Sce Marches. 
PoLicy (of inſurance). 
See Inſurance. 
POLYGAMY. 
See Marriage. 
PooR ; the benefit of the poor's roll, II. 489. 18. 
ho the poor to be relicved. L. OL. 60. 
dee Fagrants, Settlement. 
PoPE ; he claims to be head of the church, I. 12. 
| 39. 
— His conſtitutions in ſpiritual matters binding at 
large in popiſh countrics, I. 16. 1b. 
—But in temporals no farther than as they are re- 
ceived, I. 13. 40.—15. 43. 
—OQur kings vindicated their prerogatives againft 
the popes. II. 10. 31, Cc. 
How far the pope can diſpenſe with marriage in 
the forbidden degrees. I. 118. 49. 
PoPULAR (actions ) ; they are competent to any 
perſon that ſhall ſue. II. 610. 10. 
What if the penalty is in favour of the party inte- 
reſted tam pro feipſo quam pro domins rege. II. 


I. 419. 38, Oc. 


I. 120. 52. 


ib. 11. 

How far an informer, in ſuch action, intitled to 
colts, II. 46. 12. 
here the party has damages, he is intitled to 
colts, II. 16. 16. 
What if the inſormer agrees, or compounds with 
the 
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the defendant, or delays inſiſting, II. 610. 13. 
or the ſtatute does not mention the time in which 
the penalty is to be ſued for. IL. 611. 14. 
The ftatute 18th Elizabeth, on that head, muſt be 
the rule. II. zh, 15. 
The ſtatute of limitation of popular actions in Eng- 
land muſt regulate ſuch here. II. 188. 22. 
See Actions. 
PoRTIONERS (heirs). 
See Heirs, 


PorTs (and harbours). I. 83. 4. 
To whom is the privilege of ports and harbours 
commonly granted, I. ib. ib. 


uch as have the privilege, may exact dues for 


keeping them in repair. I. 76, ib. 
See Things. 
Poss Esso; it is either natural or civil, in a two- 
fold ſenſe. I. 510. 26. 
— In what ſenſe may two perſons poſſeſs the ſame 
thing at once. I. 511. 27. 
A kind of poſſeſſion of incorporeal things. I. 5 
28. 
Poſſeſſion; how acquired, retained, or loſt, I. 76. 
29. 
—it may be retained, and even recovered ex con- 
tinentt, by force. I. $12. 31. 
The Roman interdicts, for acquiring, retaining, 
or recovering poſſeſſion, I. 511. 30. 
In place of thefe we have poſſeſſory actions. J. 
| 512. 31. 
As likewiſe injunctions by the lords of ſeſſion dur- 
ing a ſuit. I. tb, ib. 
Poſſeſſion muſt be aſcribed to the title on which it 
commenced. I. 514. 35. 
The great advantages of poſſeſſion. I. 512. 32. 
Ihe effect of poſſeſlion in moveables. I. 513. 34. 
Poſleſſion of churchmen. l. i . 
Triennalis paciſicus poſſeſſor beneficu eft inde ſecurus, 
a rule of the Roman chancery. I. 16. 16. II. 39. 
105. 
Decennalis et triennalis poſſeſſor brnefictt non tenetur 
dlocere de titulo, an extenſion of the foreſaid rule, 
II. 40. 106. 
— How far this maxim takes place with us, II. 
| tb. ib. 
If the true title appear, the poſſeſſion muſt be 
regulated by it. II. 2b. 76. in f. 
—Can a miniſter, on this maxim, acquire be- 
yond the bounds of his decree of locality, II. 


41. 107. 


— How does the poſſeſſory judgment of church- 


men differ from the premiſes, II. 1b. 108. 
— The interruption of a churchman's ſaid privi- 
lege, how made. II. 26. 109. 
The poſſeſſion of church-lands, where the founda- 
tion does not appear, how regulated by the act 


of ſederunt 1612. . I. 51 32: 
Pro paſſſſore habetur qui dols defiit poſidere, how 
underſtood. I. 212. 11. 


Quinquennial poſſeſſion by perſons forfeited, how 


far it has effect by our preſent law. I. 513. 33. 
In ſome caſes, adjudgers are bound to poſſeſs, or 


are accountable for the rents. II. 229. 70. 
Cognoſcing of one as heretable poſſeſſor; does it 
take place at preſent. II. 643. 9. 
Letters of poſſeſſion. III. 28. 17. 


PossEssox (bona fide) fructus conſumptos facit 


ſues, I, 213. 12, | 


When the bona fides deemed in law to ceaſe, I, ib. 


I 3. 

To what a mala fide poſſeſſor liable. I. 76. Fi 
A creditor's bona fide poſſeſſion of lands, as here- 
tor, imputable in payment of the debt when his 
title of property is reduced ; but he retains the 
overplus. I. ib. 14. 
A bona fide poſſeſſor making improvements, mult 
impute the rents to his reimburſement of the 
expence, I. ib. 15. 
hut if poſſeſt upon a title of property, he mutt 
be recompenſed his improvements after ſuch im- 
putation. II. 115. 68. 
How far bona fide poſſeſſion ſaves one from account- 
ing for the rents, where his title is reprobated 
by a known law. I. 214. 16. 
In ſome caſes a bona fide poſſeſſor is made liable 
by a ſpecial ſtatute, to account for bygones. I. 
ib. 17. 

A bona fide poſſeſſor is not liable to refund the * 
or fruits, thoꝰ extant, if he has received or reap- 
ed them; but it was otherwiſe by the civil law, 


| I. ib. 18. 
— it does not take place with reſpect to civil pro- 
fits, I, 7b. 19. 


Mala fide poſſeſſor, how far liable by the civil law, 

or ours, to make good the fruits. I. ib. 20. 
Poss EssOoR (actions). II. 619. 49. 
Some require a title in writing, others not. II. 


620. 16. 

That of mails and duties may become petitory b 
competition enſuing. II. 16. 1 
Interdicts originally granted by the Pretor, touch- 
ing poſſeſſion, II. 76. 50. 
— Thereafter poſſeſſory actions introduced. II. 7b. 
1b, 
The property and poſſeſſion could not be conjoin- 
ed in one action by the civil law, II. tb. 15. 
hat is the caſe by ours. II. tb. it. 


Thoſe poſſeſſory actions either public or private, 
| II. 76. 51. 

The interdict quorum bonoerum, II. 10. th. 
After the example of it, the poſſeſſion of the 
anceſtor is continued to the heir with us. II. 

| ib. ib. 

The interdicts for recovering poſſeſſion. II. 7b. 52. 
The caſe, by the civil law, of a violent poſſeſſor 


in lands or houſes, II. 76. 16. 
-in place of theſe, we have actions of ejection, 
intruſion, and ſpuilies. II. 621. 1%. 


The interdict ut poſfidetis, for retaining poſſeſſion, 
5 II. 25. 53. 
Similar to it is our action of moleſtation, II. 76. 


10. 
in moveables, that of uu; no occaſion with 
us for this interdict. Il. 7b. 16. 


Incidental interdicts frequently granted by the 
court of ſeſſion, in relation to ſubjects in ſuit he- 
fore them, II. 16. 54. 

— Inſtances of ſuch. II. 20. tb. 

The poſſeſſory judgment with us more beneficial 
than the interdicts among the Romans. II. 7b, 


See Poſſeſſory Judgment. 85 
The moſt important poſſeſſory action is that of Re- 


moving, II. 75. 56. 
— The title in it, II. 622. 76. 
— The variation in it by the late act. II. 25. 76, 

See 
0 


* 


oF 

25 

5 
tx. 

9 

* 
* 

= 


þ 
x 
; 
5 
50 
2 * 
* 
* 
0 
ö "x 
q 


MATTERS OF THE SCOTCH LAW, Gr. 97 


See Removing. 
Actions of ejections, intruſion, and ſpuilie, poſ- 
ſeſtory. II. 622. 57. 

See theſe heads. 
PossEss0RY (judgment), I. 513. 33. 
— he title requiſite to found it. I. 46. 16. 


An infeftment of annualrent can neither found it, 
nor be affected by it. I. ib. ib. 
The poſſeſſion 3 not be vicious, violent, clan- 
deſtine, or precarious. I. ib. 1b. 
PosT-OFFICE ; the eſtabliſhment of the general 
ſt-· office advantageous to commerce, I. 413.18. 

— The duty of the poſt-maſter, I. ib. ib. 
— This exemplified in the caſe of bills, I. 427. 2 1 
— The penalty of encroaching on his privilege. * 
th, 10. 

The robbing or ſeizing the mail or packet a capi- 
tal crime. I. 414. 19. 
The preference of ſums due ſor the port of letters. 
| I. 413. 18. 

PovsT1E (liege); the lawful power one has to 
diſpoſe upon heretage, II. 291. 4. 
Sit is oppoſed to death- bed. II. 76. 1b. 
Pow ER; the leſſer power implied in the greater, 
III. 55. R. 9. 

— This rule exemplified in the civil law and ours, 
III. zh. 36. 

Caſes where this rule holds not; particularly in 
irritances in tailies. III. 56. 37. 
Perſons in power, how far preſumed guilty of con- 
cuſſion. I. 266. 51. 
PRAcricE (and cuſtom); the deciſions of the 
court of ſeiſion ſerve to explain our law in that 


reſpect. I. 28. 74. 
The rule, Non exemplis, fed legibus judicandum, 
explained. I. ib. ib. 


See Cuſtom, Law. 
PREBENDS ; ought to be conferred to burſars, I. 
7 | 558. 60. 
— Require only preſentation by the patron. II. 


6. 16. 
See Patron. 


PRECARIUM ; how it difters from commodatum; 


B 

Both may concern moveables; or immoveables, 
I. ih. 8. 

vthence is it ſo termed. I. 7b. ib. 


PRACEPTIO (ereditatis), 
See Lucrative Succeſſor. 
PRECE PTS; the general precepts of law, I: 3. 13. 
—Theſe comprehended in the rule of the Goſpel, 
Matth. vii. 12. I. 4. 14. 
The precepts of the Ten Commandments only a 
promulgation to the Jews of the moral law. I. 


II. 374. 1, Se. 


| 8. 17. 
PRECEPTs (of poinding) upon decrees of inferior 
courts. III. 1. 2. 


PRECEPTS (of warning). 
See Warning. 
PRECEPTs (of care con/iat) ; and entry of heirs 
thereby, | II. 353. 99. 
— They fall by the death ct the granter or receiv- 
er before ſeiſin, I. 397. 17. 
are not ſufficient to inſtruct the predeceſſor's 


II. 108. 49. 


right, in queſtions with third parties, II. 353.99. 
II. 2b. 70 


— They infer a paſſive title. 
Precepts for infeftments on retours, II. 334. 41. 


In lands holden of the crown, they are directed 


Vor, III. 


| 


to the ſheriff or bailie of regality, within whoſe 
territory the lands lie, II. ib. 1b. 
if the lands hold of ſubjects, precepts were for- 
merly directed againſt the ſuperior, II. 76. ib. 
—the ſummary method by the late ſtatute. II. 


; 35. ib. in V. 

See Heirs. a 
PRECEPTORIES, II. 8. 22. 
PREFERENCE. III. 34. 1, Oc. 


See Competition. 
PRELACIEs ; were thoſe who had chapters or con- 
vents belonging to them, II. 2. 4. 
—thoſe now aboliſhed, II. ib. ib. 
PRELATES; might alienate parts of their tempo- 
rality, with conſent of their chapters or con- 
vents, II. 42. 111. 
— The cauſes for which ſuch alienation was al- 
lowed by the canon law, II. 7b. ib. 
— What was the rule with us, II. 76. 112. 
— The pope's, or king's conſent or confirmation, 
neceflary in ſuch cats II, 76. 16. 
— There was an exception in the caſe of lands in 
uſe to be feued, IL. 43. 113. 
— How the conſent of the chapter or convent was 
to be adhibited, II. 16. 114. 
— Wardlands behoved to be feued with conſent of 
the pope, even when ſuch lands were allowed 
to be feued by ſtatute, in teſpect of churchmen's 
dependence on the pope. II. 76. 115. 
See Biſbops, Beneficet. 
PREMONITION; to receive money in uſing an or- 
der of redemption of adjudications. II. 226. 
62, &c, 
See Adjudications. 
and of wadſets or annualrents. 
See Madſets. 
PRENTICE. 
| See Apprentice. 
Pr #rosITA (negotiis) ; how far a wife undet- 
ſtood ſuch, with reſpe to the affairs of the 


II. 130. 244 


husband. I. 126. 75.— 136. 116. 
See Marriage. 
PrEPOSITORS. I. 400. 31. 
See In/litors, 
 PREROGATI1VE (the king's), II. 666. 62, &c. 


See King. 
PRESCRIPTION ; the Jong preſcription of forty 
years ; it is either poſitive or negative. II. 159. I. 
By the poſitive preſcription (termed Uſucapion in 
the civil law), property is acquired. II. 16. 16. 
Preſcription of moveables, as well as heretage, 
governed by it, II. 160. 7b. 
— The length of preſcription in moveables no in- 
conveniency. | II. 76. ib. 
The title requiſite in the preſcription of heretage is 
regulated by the nature of the right, II. 25. 2. 
— The caſe of heirs, in this preſcription, differs 
from that of ſingular ſucceſſors, II. 15. tb, 


he title requiſite to ſingular ſucceſſors in bur- 


gage-lands, II. 3d. 3. 

— eiſin, by hasp and ſtaple to heirs, a good title 
for preſcription in burgal tenements, II. 161, 76, 
How far procuratories, and inſtruments of re- 
ſignation, are neceſſary in the title of preſcrip- 
tion. II. 75. 5. 
How far inſtruments of reſignation ad remanenti- 
am necellary to the preſcription of the fee. II. 
3 
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The poſſeſſion muſt be continued; the poſſeſ- 


ſion of an apparent heir dying unentred is com- 
puted. | II. 162. 7.—lL 99. 163. 
What rights does the poſitive preſcription 1 , 
» TD, 8. 

—it excludes all intereſt in the king, as well as the 
ſubject, a II. 46. 9. 
— On what ground does the poſitive preſcription of 
a ſalmond-fiſhing, or other privilege that is in- 


ter regalia, proceed on titles from a 1 
ib. ib. 


Zit runs likewiſe againſt the church, II. 163, 16. 


—it cuts off all grounds of preference in the per- 
ſons of others, Il. 70. 10. 
How far an unregiſtred ſeiſin, with its warrant, 1s 
a good title for preſcription, IL. %. 15. 
IIIt will not ſupply nullities in the title. II. 6.11. 
Preſcription runs not againſt minors, nor againſt 
reverſers, where the reverſion is either incorpo- 
rate, or duly regiſtred, II. th, 12. 
Alt extends to things mortified, II. 45. ib. 
— The times of war, Cc. computed, II. . 16. 
— One cannot preſcribe againſt the terms of his 
title, II. 76. 1b. 
In rights to heirs-male, can it proceed againſt an 
extraneous heir-male, when the poſſeſſors are 
both heirs of line, and heirs-male. II. 76. 10. 
Preſcription of retours limited to 20 years. II. 164. 


13. 
How far things not in commerce, or ſtolen, ca- 
pable of preſcription. II. 1b. ib. 


The poſitive preſcription ſecures not againſt im- 
probation of the titles on falſchood. II. 10. 14. 
On whom does the loſs of principal writings left 
in the record fall, where an extract is produced, 
| II. 2b. ib. 
not neceſſary to produce general or ſpecial 
charges to enter heir, or warrants of decrees, at- 
ter 20 years. II. 165. 15. 
The negative preſcription of 40 years, II. 4. 10. 


| —As to perſonal obligations it took place of old; 


but as to real rights, by the act 1617, II. hrs 
ib. 

— Commences only from the term of payment, 
or ſuch time as there was place for 72 _ 
1. 17. 

—[t cuts off all action, or ground of action, and 
all demand whatever, II. tb. 18. 
Annual duties preſcribe ſeverally as to each year, 
II. 167. 19. 

is the principal obligation for ſuch cut off by the 
negative preſcription, II. 76. 106. 
If the principal obligation is ſaved, the intereſt 
due thereon may exceed 40 years, II. 1b. 16, 
n 7. 

Hut it takes no place againſt inſtructions of libe- 
ration, which are only pleadable by way of ex- 
ception, | II. 15. 20. 
Excludes grounds of compenſation, II. 26. 76, 
— does not bar the pleading nullities againſt the 


titles, or ground of action. = II. 168. 21. 
Rei mere facultatis nunguam preſcribitur, how un- 
derſtood, II. zb. 22. 


Ils one's forbearing to uſe a right or privilege for 

40 years excluded by preſcription. II. 10. 23. 
Short preſcriptions; exceptions from the long pre- 
| ſcription, which is the rule. II. 16. 24. 
The three months preſcription of penalties on 


L 


INDEX OF THE PRINCIPAL 


frauds, as to the exciſe, extends not to the two 
pennies on the pint of ale. II. 169. 25. 
The heir diſabled from granting diſpoſitions of the 
deceaſed's eſtate, for a year after his death. IT, 


1h, 26. 
Other preſcriptions of year and day, II. ib. 16. 
—why the day added to the year. II. 76. 16. 


The diligence of creditors preferable on the debt- 
or's heretable eſtate, being completed within 


three years of his death. II. ib. 27, 
Spuilies, ejections, and intruſions, preſcribe in 
three years. To what effect, II. 1b. 16. 


—as likewiſe do ſervants fees, mens ordinaries, 
houſe- mails, and debts of the like nature, II. 5. 76, 


Merchants accounts, and furniſhings in account 


by tradeſmen, preſcribe in three years after the 


laſt article, II. 76. 15. 
— Wrongous impriſonment in three years after the 
laſt day of confinement. II. 16. 75. 


How ſummons of error againſt aſſizers preſcribes. 
IT. ib. tb. 

How actions of treſpaſs preſcribe. II. 186. 11. 
Preſcription of popular actions regulated by the 
ſtatute of limitation of ſuch in England. II. 
188. 22. 

A minor's privilege of reſtitution preſcribes in four 
years after MT: II. 170. 28. 
Miniſters ſtipends, multures, and bargains about 
moveables, preſcribe in five years after the cauſe 


of action, II. 156. 29. 
— Mails, and duties of tenants, in five years after 
removal, II. zh. 1b. 


—Arreſtments on decrees, in five years after their 
date, and on dependences, in five years after 


ſentence, II. z6. 76. 
— Thelegal, in ſpecial adjudications, in five years, 
and in general ones in ten, IT. 7b. 76. 


The quinquennial preſcription of feu- duties, or 
annualrents due by forfeiting perſons. II. 7b. 16. 
The ſeptennial limitation, or preſcription of cau- 


ie obligations. II. 45. 30. 
The poſſeſſory judgment acquired by ſeven years 
poſſeſſion. II. tb. ib. 


Tutor or curator- accounts preſcribe in ten years 
after the minor's death or majority. II. 16. 31. 
The action of tutor and curator- accounts muſt not 
only be intented, but likewiſe Inſiſted in; how 


this underſtood. II. 16, ib. 
Reduction of retours preſcribes in 20 years, II. 
191. 32. 


— Holograph writings, and ſubſcribed accounts in 
20 years; but the ſubſcription may ſtill be prov- 
ed by the defender's oath. II. 75. 16, 

The benefit of 30 years poſſeſſion of church-lands, 
by the act of ſederunt 1612, how underſtood. 

II. ib. 33. 

Divers of the ſhort preſcriptions do not cut off = 
ground-of debt, but only the mean of proof by 
witneſſes, and may therefore be called Qualifi- 
ed preſcriptions. II. 76. 34. 

Actions intented on claims falling under the ſhort 
preſcriptions, endure for forty years after the 
laſt ſtep; except as to ſome of them that muſt 
be renewed every hve years. II. 171. 35. 

A peculiarity in the preſcription of holograph 
bonds, and ſubſcriptions to accounts, Il. 172. 36, 

—as likewiſe of ſpuilies, ejections and intruſions 

II. 15. 379. 
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Hand of cautionary obligations. 
Rules in preſcriptions; whether the law of the 
place, of the debtor's, or creditor's reſidence, is 
the rule. II. 16. 39. 
In heretage, the law of the place where the ſub- 
ject lies, is regarded. II. 173. 40. 
In claims of property of heretage, the negative 
preſcription does not exclude them, II. 4. 41. 
The preſcription in the caſe of infeftments on ad- 
judications. II. 26. 1b. 
The long preſcription the rule, where a ſhorter 
is not introduced. II. 16. 42. 


Preſcription counted de momente in momentum, II. 


ib, 43. 
— "Times of ſurceaſe of juſtice not deducted, it 
| 174. 44. 
— The years of minority are to be deducted from 
the long preſcription ; what is the rule as to 0- 
ther preſcriptions as to that point. II 173. 43. 
Contra non valentem agere, non currit” praſcriptio, 
how underſtood, II. 294. 4% 
Preſcription does not run againſt a wife's claim 
upon her husband during the marriage, II. 15. 10. 
nor againſt the fiar during the liferenter's time. 
II. 175. 47. 
Whether does preſcription run againſt an idiot or 
furious perſon. II. 174. 46. 
Where the date ſpecifies only the year, the writ- 
ing is preſumed ſigned the laſt month of the 
ear, or laſt day of the month, II. 175. 48. 
— Runs not againſt bonds payable at a diſtant day, 
or under condition, till thefe exiſt, II. 6. 10. 
— Lis otherwiſe in cautionary obligations by the 
act 1695. | IT, 2b. 1b. 
A parallel between the ſeptennial preſcription of 
cautionary obligations, and the limitation of 
actions in England by the 21 James I. II. 188. 
21. 
The negative preſcription is odious, tho' the po- 
ſitive is not. II. 175. 48. 
Bona fides always preſumed praſumptione Juris et 
de jure in the poſitive preſcription, II. 2b. 49. 
Preſcription founded in the law of nature and na- 
tions, . II. 182. 76. 
— The term for accompliſhing it determinable b 
the poſitive law. - II. ib. 16, 
Where the ground of debt is cut off and diſcharg- 
ed by the public law, as in the long preſcripti- 


on, may the party take the benefit with a good 


conſcience. IT. 183. 77. 
What if the preſcriber afterwards find who was 
the former owner, II. 1b, 78. 

— Courts of equity and arbiters bound to regard 
preſcription, II. zh. tb. 
—what if mala fides ſuperveen before it is com- 
pleated, II. zb. 79. 
one cannot honeſtly take the benefit of the ſhott 
preſcriptions, excluding only a proof by witneſ- 
ſes. II. 184. 80. 
Interruption of preſcription. II. 175. 50. 
See Interruption. 
PRESENTATION (of miniſters); to whom belongs 
it, II. 23. 61. 
—l[t is ſufficient without collation and inſtitution 
in bene fices; without cure, as prebends, &c. 


II. 31. 81. 
See Patronage. 
PRESENTATIONS (by the king); in favour of do- 


II. 172. 38. 
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99 
nataries to eſtates forfeited. II. 262. 51. 
PRESEN Vs (or gifts); by debtors to their creditors, 
how interpreted, I. 440. 13- 
The cafe of preſents given to the new married 
couple, on the marriage diſſolving within year 
and day without a living child, I. 137. 122. 
or of thoſe given by the husband to the wife be- 
fore marriage. I. ib. ib. 
PRESUMTTONSs; an artificial proof, II. 667. 1. 
Seither hominis, juris, or juris et de jure. II. ib. 2. 
Praeſumptio hominis, its effect. II. ib. ib. 
An obſervation from Cicero on that head, II. ib. ib. 
— This inſtanced in the indirect manner of impro- 
bation of writings. II. 16. ib. 
Praſumptio juris, its effect, II. ib. 3. 
—holden to be true, unleſs redargued by a ſtrong- 
er proof, II. 16. 16. 
— Divers inſtances of theſe, II. 16. 1b. 
Preſumed, that che child born by the wife is the 
husband's, II. 668. 4. 
— how is it elided. II. 6. 16. 
See Marriage. | 
A perſon in foreign parts ſometimes preſumed to 
be alive, till he would be 100 years of age. II. 
ib. 5. 
— But, in ordinary caſes, abſence for ſome years, 
and not heard of, preſumes one's death. II. 2b. 
| ib. 
Latent rights preſumed fraudulent. I. 259. 66. 
See Deeds. 
What the preſumption from the church- ſeſſion re- 
cords as to the age of a perſon, II. 668. 6. 
— What if the day of the baptiſm, and not of the 
birth, is recorded. II. 16. 16. 


The preſumption of law for a lawful marriage. II. 


ib, 7. 
See Marriage. 

Preſumptio juris et de jure. II. 669. 8. 
Incapacity preſumed in perſons on death-bed, as 
to affecting their heretage. II. 40. ib. 
As likewiſe convaleſcence is preſumed by the par- 
ty's going to church or market unſupported, or 
ſurviving the deed 60 days. II. 16. 16. 

It is likewiſe a preſumption of this kind, that a 
woman who brings forth a child that is found 
dead, or is amiſſing, is the murtherer of the 
child, ; II. #6. 16. 
uch preſumption holden by the law as a certain 
truth, and cannot admit of a proof to the con- 
trary. II. zb, 16. 
PRRÆ TOR; jus dicit etiam cum inique decernit, how 
underſtood. III. 107. 190. 
de minimis non curat prætor, explained. III. 41. 


| | 1. in . 
The lords of ſeſſion have a pretorian power. I. 96. 


| 15. II. 621. 54. 
Interdicts granted by the pretor, were thereaſter 
by way of poſſeſſory actions, II. 620. 51. 
Such interdifts ſometimes awarded by the court 
of ſeſſion. II. 621. 53. 
Curatores honorum (in place of tutors or managers); 
appointed by the court of ſeſſion, after the ex- 
ample of thoſe awarded by the pretor. I. 179. 
I72, 

PREVENTION; in the caſe of cumulative juif. 
diction, by the firſt citation or attachment. II. 


133 475.27. 
Pr VENTO termin (ſummons of); little occaſion 
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for it at preſent. II. 623. 61. 
PRICE; where it interveens, conſtitutes a ſale, 1. 
407. 1. 
Tho' under the half of the true value, the con- 

tract good. I. 408. 3. 
The import of the maxim, In pretio emptionis ven- 

ditionis licet ſe invicem circumvenire. I. 258. 62. 

III. 98. 161. 
When is the owner liable to refund the price to a 
purchaſer bona fide from the poſſeſſor. II. 617. 


S7* 
See Sale. 
Price (of affection); what. I. 408. 3. 
See violent Profits. 
PRIMOGENITURE, what. II. 293. 9. 


See Succeſſion. 
PRINCIPALITY (lands of); how — when 
there is no prince, 539. 19. 
— How fat theſe lands conſidered as the annexed 
property of the crown. I. ib. ib. 
Lands holden of the principality, are in the ſame 
caſe as theſe holden of the crown, as to the pri- 
vilege of voting in the election of members of 
parliament; I. tb. ib. 
And in queſtions with ſubject- ſuperiors touching 
the caſuality of marriage. I. ib. 1b. 
Was there ever an erection of lands into the prin- 
_— I. 7b, 16. 
Lands of the principality erected into a regality 
now aboliſhed, with other regalities. I. 16. 6; 


Whether the lands holden of the principality, 


conſidered as holding of the crown, or of a fub- 

ject in queſtions upon the act aboliſhing ward- 

tenure. | IT. 430. 9. 

PrINCIPALs (and acceſſaries); all liable to pu- 

niſhment in delinquencies. I. 243. 4. 
See Delinguencies. 


Principals (and cautioners) in bonds. I. 458. 25. 


See Bonds, Cantioners. 
PrINTING (and writing); whether they follow 
the paper, or the paper them; I. 509. 18. 
PRIORITY (of date); regularly not regarded in 
perſonal rights, but the priority of diligence, 
| I. 26. 2. 
— Exceptions as to ſome privileged debts. III. 75. 
. 
In infeftments, the rule is prior tempore potior jure; 
. this regulated by the regiſtration of them, III. 
| 37+ 7 
Exceptions from this rule. III. 28. tb. 
See Competition. 
PRISONERS, 
See Impriſonment, Magiſtrates, Caption. 
PRISONS ; borows royal and of regality, but not 
burghs of barony, bound to have priſons. I. 292. 
| | 197. 
and ought to hold them ſufficient to prevent e- 
ſcape of priſoners, I. ib. 198. III. 6. 15. 
If a baron uſes a priſon, it muſt be entered in 
the ſheriff-court books, and muſt be convenient 
for accefs to the priſoners, and wholeſomely ſi- 
tuated, II. 439. 40. 
— This does not oblige them to receive priſoners 
on Captions, and to be liable upon an eſcape. 
| | II. 26. 41. 
PrIvATEERS; muſt take care to obſerve the 
terms of their commiſſion, I. 524. 12, 
They have the benefit of all prizes to them- 


* — 


ſelves, | I. ih. 13; 
—But the prizes muſt be firſt lawfully condemn- 
ed I. 10 16, 


5 
— To what the privateer liable, if the decree ad- 
judging the prize be reverſed. I. 15. ib. 
The caſe of a ranſom accepted by the captors, I. 
ib. 16, 
What if the ſhip ranſomed was inſured. I. 7b. 10. 
How far the ſhips and goods of neuters and allies 
may be forfeited as prize. I, tb. 14. 
See Counterband. 
PRIVILEGE (of parliament). II. 467. 63, &c. 
See Parliament. 
PRIVILEO ES (of the college of juſtice). II. 512.11. 
The peculiar privileges of the lords of ſeſſion, II. 
431 
How far the barons of exchequer inte — 
them. it. 534. 1. in n. 
How far a privilege may be renounced. III. go. 
137. 
Privilegiatus contra privilegiatum non utitur Pod 
legio, how underſtood. I. 184. 92. —190. 115. 
in 
Privileged debts may be paid by an executor — 4 
out ſentence. II. 399. 86. 


Privileged ſummonſcs. II. 600. 7. 
PRIZES ; prize- ſhip and goods, I. 623. 11. 
— They muſt be adjudged prize by the admiral. 

I. ib. ib. 


Prizes are ſubject to duties and cuſtoms. I. 1b. ib. 
The king's ſhips of war intitled to prizes, and a 
premium beſides. I. ib. ib. 
The caſe of foreigners in Britiſh ſea-ſervice. I. 
524. 1b. in /. 

When is a ſhip underſtood a lawful prize. I. 505. 


What if another ſhip interveen in the engagement. 
and aſſiſt in taking the prize, to which of them 
does it belong. I. 7b. ib, 

If the enemy's ſhip, after taking a prize, is taken 
by one of our ſhips, is the prize to be reſtored 
to the former owners, I. 526. 19. 

dee Privateers, Repriſals. 

PROBATION (or evidence) in general. II. 629. 1. 

The importance of proof, II. #6. 15. 

either artificial or inartificial, II. ib. 2. 


Either ordinary or extraordinary, II. 16. 3. 
— inſtances of both. II. 15. 10. 
Notoriety, an extraordinary proof. II. 16. 76. 


Proof ex evidentia fat, or upon view, an extra- 
ordinary proof, zer 
Probation either full, or not full. . 
How far common fame conſidered in point of 
proof. II. 75. 10. 
The flight of a party, how an argument of guilt, 
| II. 631. 6 
— This illuftrated from the civil law, the * of 
England, and our own. II. 26. 1b. 
The degree of evidence requiſite, depends on the 
nature and circumſtances of the caſe. II. 1. 7. 
Facts the only ſubject of proof, II. tb. 8. 
—muſt be proved by the party who founds on 
them, II. 7b. 16. 
Preſumptive probation. II. 667. 1, Sc. 
See Preſumptions. 
Ordinary proof is threefold, by writing, witneſſes, 
and oath of party, II. 629. 2. 
All three underſtood competent, when a point is 
| found 
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found proveable prout de jure, II. 631. 1. 
—But commonly prout de jure is underitood, 
when a proof by witneſſes is admitted, II. 7b. 10. 
—So termed, becauſe, by the civil law, moſt points 
were proveable by witneſſes. II. 76, 16. 
PROBATION (by writings); they are either public 
or private, II. 632. 2. 
A judicial writing, as the enactment of a party 
needs not the ordinary ſolemnities of extrajudi- 
cial deeds, II. 76. 76. 
How far the minutes of proceedings in courts 
prove. II. 2b. 16. 
Is an advocate's admitting matters of fact good a- 
gainſt the client. II. 7b. 10. 
Inſtruments of notaries either ſolemn or not ſo- 
lemn. II. 16. 3. 
Inſtruments of notarics, how far probative, II. 76. 16. 
— Where writing is an eſſential requiſite, how far 
ſuppliable by the party's oath, II. 76. 4. 
Inſtruments not ſolemn; thoſe taken upon extra- 
judicial facts or words. II. 633. 5. 
Private writings regularly thoſe ſubſcribed by the 
parties, II. 70. 6. 
How far one, that uſes a writing as a mean of 
proof, can reprobate it as to other points that 
militate againſt him. II. 633. 7. 
Merchant-accounts, how far probative for or a- 
gainſt the merchant or third parties. II. 16. 6. 
See Writings. 


Probation (by witneſſes), II. 644. 1, &c. 


dee Witneſſes. 

— By oath, II. 655. 1, Cc. 
See Oath. 

— By verdict, II. 661. 1, &c. 


See Verdict. 
— By notoriety. II. 629. 3. 
PROCEDURE (in ordinary actions). II. 624. 1, Oc. 
See Aations. 8 


PRockss; how does it differ from an action. II. 


| 598. 1, Oc. 
See Actions. 


PROCLAMATION. The effect of the king's pro- 
clamations. II. 403. 46. 
PROcLAMATION (of banns of marriage). I. 112. 
23. 


Proclamation (of brieves). II. 327. 17. 
Proclamation (writ of); in order to an outlawry. 


II. 251, 11. 
See Outlawry. 


ProcToRs (before inferior courts) ; a kind of ad- 


vocates, II. 492. 30. 
—mulſlt have an expreſs or tacit mandate, II. 1b. 10. 
They cannot refer a point to the contrary par- 

ty's oath without a ſpecial mandate, II. 2b. 15. 
—may be removed for juſt cauſe by me Judges, 

| | II. 7b. 32. 
—if unjuſtly, may be reponed on a re 

the court of ſeſſion. N. . . 
Proctors- fiſcals before theſe courts; ſupply the 

place of the king's advocate. 7 
PRoDIGALS; curators were given them by the 

civil law, in the ſame manner as to perſons fu- 

rious, I. 191. 118. 
How far prodigals may be ſerved with a brieve 

of furioſity, and have tutors given them by our 

law, II. 16. 119. 
— The ordinary method is to interdict them. II. 


ib. ib. 
Vol. III. 


II. 26. 30. 
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See Iuterdictions. 
PRopucTtiIon. Terms for production in actions 
of improbation. II. 639. 6. 
The effect of the defender's producing ſufficient 
to exclude the purſuer's intereſt. II. 638. 3. 
See Improbation. 
PROFANE ; things may be ſo called, in oppoſition 
to things ſacred. I. 84. 11. 
dee Things. 
PRoFITs (and fruits). 
See poſſeſſor bona fide. 
PROGRESS (production of); in actions for ad- 
judging the debtor's eſtate, II. 218. 35. 
Certification againſt writings granted by predeceſ- 
fors or authors, called lor in an improbation, 
elieftual only as to ſuch to whom the purſuer * 


connects a progreſs, II. 638. 2. 
PROMISES ; either perſonal or real. I. 323. 1. 


— How may a promiſe reſult into a contrat, I. 
ib. 

— If it requires acceptance, is an offer, and be- 
comes void by the death of either party before, 

| I. 76. 5. 

— Ordinarily underſtood of gratuitous promiſes; 
but may likewiſe apply to onerous ones, as to 
repay a ſum webe I. tb. ib. 
Loan of money reſembles ſimple gratuitous pro- 
miſes in ſome reſpect. I. 325. 9. 
In promiflary notes, how effectual. I. 333. 33- 
Promiſcs are binding without writing, but then 
only provable by oath of party. I. 324. 2. 
Verbal legacics within 100 J. proveable by wit- 


neſſes. I. ib. 3. 
How far promiſes are revocable before acceptance. 
I, ib. 4. 


An intention, tho' never ſo ſtrongly expreſt b 
word or writing, does not infer a promiſe. I. 6. 
ib. 

See Contracts. 
PROOF, 

Sce Probation, 
PROPERTY ; its origin, I. 10. 32. 
—Either by full right termed Allodial, or by a 

feudal tenure, I. 84. 10.— 529. 1. 
Sometimes burthened with leſſer rights iſſuing 
out of, or burthening it, I. 10. ib. 
— How it and the original community of all things 
differ, I. 504. 4.—5. 
— How far it implics a power of diſpoſal. I. 10. 6, 
'The proprietor ſometimes prohibited, or limited, 
as to the power of diſpoſal. I. 505. 10. 
The ſuper-eminent right of the ſovercign power 


II. 629. 1, &c. 


over the property of the ſubjects, I. 529. I. 
Property either allodial or feudal, I. 16. ib. 
— How acquired. I. 7b. ib. 


See Occupancy, Acceſſion, Tradition. 

Our property cannot be taken from us without 
our conſent, III. 3. $ 
— Or our crimes, III. 7b. 22. 
— T his rule obtains ſtrongly in Great Britain, III. 
ib. 23. 

dubſerviency to the public good an e | 
from it, III. 2%. 24. 
In ſuch caſe a recompence due to the party. III. 
ih, ih, 


II. 612. 21, Ec. 


Declarators of property. 

See Declarator. 
PRoPINQUITY degrees of propinquity,howcom- 
Cc puted 
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puted by the civil, canon, and feudal laws, in 
the caſe of marriage, I. 115. 37. 
— How computed by our law. I. 117. 44. 
Propinquity of blood, regarded only in ſucceſhon 
to moveables, II. 299. 27. 
Ein it we follow the computation of degrees in 
the civil law, II. zb. 16; 
hy repreſentation, conſidered in ſucceſſion to he- 
retage. I. 300. 1b. 


Propinquity, on the part of the mother, not re- 


garded in ſucceſſion with us. II. 296. 19. 
How propinquity proved in ſervice of heirs. - 
327. 18. 

PRO ON ED (and repelled) ; cannot be reheard in 
order to altering decrees, II. 679. 16. 
— The defence of proponed and repelled ſuſtained 
againſt minors. II. 20. 16. 

dee Decrees. 

PRoROGATION (of juriſdiction). II. 471. 12. 
Prorogation or prolongation of tacks of tithes by 


the court of commiſſion, II. 64. 173. 
—it muſt be applied for during the ſubſiſtence of 
the tacks, II. 72. 199. 


is not granted on account of augmentations, 
otherwiſe impoſed than by the decrees of the 
commiſſion, IT. 64. 173. 
— How far ſuch prorogation conſiſtent with equi- 
ty. II. 52. 4. 
PRoSECUT10ON (of private offences); ought not to 
be ſuſtained, but in default of the party aggriev- 
ed, I. 243. 2. II. yy 4 16. 
in competition, that at the ſuit of the party pre- 
ferred. II. 10. 1b. 
See Actions, Juſticiary. 
PROSPECT, a ſervitude. I. 678. 14. 
See Servitudes. 
PROTECTION, 
See Suſpenſions. 
PRO TE STATION; and ſummons for not inſiſting, 
II. 615. 31. 
PrRoTESTATI1ON (for remeid of law); of no uſe at 
preſent, but in place thereof appeals have ſuc- 
ceeded. II. 513. 15. 
PROTESTING (of bills). 
See Bulls of Exchange. | 
PRO rocols; their uſe. II. 501. 2. 
See Notaries. 
Pro-TuToRs (and pro- curators); equally liable as 
tutors or curators. I. 168. 19. 
Sce Tutors, Curators. 
PROVING the tenor (action of). II. 641. 1, &c. 
See Tenor. 
Provis10 hominis tollit proviſionem legis, how un- 


derſtood. I. 138, 122. 
PROv1sS1ON (bonds of); to children good without 
delivery, I. 154-5. 
cannot be granted on death-bed to affect the 
heir, II. 303. 36. 
Conditions impoſſible or unlawful, ſubjoined to 
a bond of proviſion, are void, I. 96. 17. 
The effect of proviſions to children naſcituri, in 
a contract of marriage, I. 110. 15. 


uch proviſions may be conceived, ſo as to create 
the children, upon their exiſtence, proper cre- 
ditors to all effects. I. 16. 17. 
The delivery of bonds of proviſion, how far pre- 
ſumed. The effect of them when delivered. I. 


154. 5. 


III. 12.21, &c. 


Several bonds of proviſion granted to a child, will 
be preſumed all due, I. ib. 16, 
— But a portion given with a daughter, in her 
nal content, will be holden in ſatisfaction 


of all former proviſions: I. ib. ib. 
Rights taken in the names of children, under age, 
preſumed by their parents means, I. ib. ib. 


—Rights to children will be preſumed in ſatisfacti- 
on of their proviſion in their parents contract of 
marriage, I. 16. 6. 

— What if they bear to be in ſatisfaction of their 
legitim. I. 7b, ib. 

Bonds of proviſion will not exclude the children 
from the legitim, if not expreſt. I. ib. ih. 

How far clauſes annexed to proviſions to children, 
obliging them to marry with conſent of certain 


perſons, are effectual, I. 113. 29. 
uch clauſes by ſtrangers are binding according, 
to their tenor. I. 16.16. 


See Children, Marriage, Tailie. 
PRoOvoSTRIES ; collegiate churches, ſo termed 


trom the Provoſt their ſuperior. II. 5. 16. 
— They included divers prebends. II. 26. ib. 
| See Benefices, | 
PUBLIC; things public. I. 82. 4. 


The patrimony of the crown and common ſtock 
of borows, or other corporations, in what ſenſe 


public. | I. 84. 8, —9. 
See Things. 
PuBLic (war), I. 522. 7, Cc. 


See War. 


PUBLICATION ; of inhibitions and interdictions, 


I. 192. 124.—195. 130. 


not neceſſary at the market- croſſes of the head- 


borows of the ſhires where the lands lie, if re- 
giſtred in the general regiſter, I. ib. 16, 
not to be uſed at the head-burgh of the old re- 
galities, now aboliſhed. . 43%. 35- 
Publication of hornings, called Denunciation, III. 


| . 

See Hornings. 
PUBLIC (burthens); how far debita e II. 
Liferents and annuities out of lands, liable — 
tionably to public burthens. I. 651. 16.—666. 
30. 
PuBLIc (perſons). | I. 49. 17. 
PUNISHMENTS; the difference between the ob- 
ligation to puniſhment, and that to the repara- 
tion of damage, I. 243. 4-—245. 10. 
All complices are equally liable to puniſhment. 


I. 243. 4.— 245. 8. in F. 
How far the offender can be ſaid to be debtor in - 


puniſhment, or is bound to delate himſelf. I. 


242. I. III. I. I. in f.- 


See Crimes, Delinguencies. 


PuPILS; pupillarity ends in males at 14, and in 
females at 12 years of age. I. 164. 7. in f. © 


The ſtate of infancy, proximity to infancy, and 
proximity to puberty, conſidered in pupils, III. 


. 


— The effect of theſe different ſtates by the civil 
law, and our law. III. 48. 12. 


Are pupils in the period next to puberty, natural- 


ly liable by their contracts, III. 1b. 13. 
—can ſuch deed be homologated, III. 76. 14. 


—can a pupil, paſt the age of infancy, act with 


III. 86. 15. 


authority of his tutors, 
| Pupils 
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Pupils may execute all manner of contracts when 
authoriſed by their tutors. III. 48. R. 3. 
How far pupils are excluded from marriage. I. 


| I13. 26. 
Pupils ; how far incapable of public offices and ju- 
riſdiction. III. 46. 6. 


To whom does the cuſtody of pupils belong. I. 


169. 27.—28. 


See Tutors, 
PURCHASE. 
See Sale. 
PuRGAT10N (oath of); was accuſtomed with us 
of old in temporal courts, II. 658. 12. 
is ſeldom or never practiſed before thoſe courts 
now, except in purging of witneſſes, II. 10. 16. 
Hut is uſed in eccleſiaſtical courts, II. 70. 40. 
Ils it not adviſeable the ſame ſhould be diſconti- 
nued in them, as it is prohibited in England, II. 
. 96. 9. 
PURPR1$S10N, (or purpreſture); how is it incurred. 
II. 149. 26. 
Purpriſion upon the king's common muirs, or up- 
on the ſuperior's lands, burthened with paſtur- 
age to others, II. 75. 10. 
—it is not incurred, unleſs the deed is done of 
certain knowledge of the ſuperior's right. II. 


150. 27. 
Purpriſion upon the public rivers, highways, or 
ſtreets of royal-borows. II. 75. 28. 


Antiently it might have been purſued before the 
courts of the barons, againſt whom it was com- 
mitted; but now only before the court of ſeſſi- 
on, by declarator. II. /. 29. 

Common encroachments, upon the neighbouring 
heretor's ground, improperly termed Purpriſion. 

II. 24, 30. 


UADRIENNIUM tile. I. 184. 74. 
See Minors. 
QuALIFIED (oaths and confeſſions). II. 659. 16. 
— 6060. 18. 
Qualities of oaths extrinſic, or intrinſic. II. 76. ib. 
See Oaths. 
Qualified abiding (by writings) ; is it admitted in 
improbations. IL. 640. 7. 
QvuALITIES (of rights). II. 213. 19. 
See Faculties, Rights. 
Qyv as1 delinquences, or improper crimes. 1.99.27. 
See Obligations. | 
QuERELA (inofficioff teſtamenti); after its exam- 
ple, the law of death-bed introduced with us, II. 
301. 32. 
Hut properly not in uſe with us; nor guerela in- 
officioſe donationis. II. 384. 27. 
QUuINQUENNIAL (poſſeſſion); of forfeiting perſons 
of no effect by our preſent law. II. 264. 37. in ,. 


— 554. II. In . 
QyuINTIII AN; his judgment upon inartificial 


proof. N 
Qui ſuum recipit, licet a non ſuo debitore, non tene- 
tur reſtituere, how underitood. I. 217. 32. 
uod nullius eft cedit accupanti; the import of it. 
I. 505. 7. 

QvoRumM ; how far a Quorum, or ine que non of 
tutors, failing, the tutory falls, I. 168. 20. 
— What is the caſe of curators in ſuch event, I, 
178. 63. 


—and of interdictors. I. 194+ 132. 


Quorum of the lords of ſeſſion, II. 508. 1. 
— The extraordinary lords no members of it. II. 

509. 2. 
Quorum of the lords of juſticiary. II. 525. 10. 
Quorum (juſtice of peace of the). II. 575. 13. 
QUOTES (of teſtaments). II. 308 42. 
Quotes only due of dead's part. II. 16. 16, 

R 


ANKING (and ſale) of bankrupt eſtates; the 
rule of preference among infeftments, the 
date of their reſpective regiſtrations, III. 37. 7. 
Exceptions from this rule, 1ſt, If the right is 
granted by the heir within year and day of the 
anceſtor's death. III. ib, 1b. 
2d, Where the party is not in poſſeſſion, and pro- 
duces no progreſs from the crown. III. tb. 16. 
3. If it proceed on an adjudication after another 
had made his effectual by a charge. III. 10. 16. 
Ihe rule of preference among common adjudgers, 
that thoſe within year and day. come in part 
paſſu, III. %. 8. 
Exceptions from this rule, iſt, Thoſe upon de- 
ita Aa. III. 46. 9. 
2. As to debts with which a dſpoſition is ſpeciall 
burthened. III. 16. 16. 
3. Thoſe led at the ſuit of creditors of the anceſtor, 
and completed within three years, III. 38. 16. 
The rule of preference between a voluntary right 


and an adjudication, III. /. 10. 
— what if one of the competitors has uſed inhibiti- 
on. III. 1b. 11, 


See Inhibition. | 
An adjudger, in a ranking, claſſed for his whole 
debt, tho” part be payed, III: 16. 12. 
— What if any of the creditors is not ranked in his 
due place, or entirely neglefted, III th: 13. 
— The reducer of a decree of ranking muſt ſatisfy 
the production. f III. 46. tb, 
The diſponee to the arrears of an infeftment of an- 
nualrent preferable to one that had inhibited the 
diſponer before they fell due. III. 39. 14. 
A voluntary infeftment, after infeftment on the 
firſt effectual adjudication, but before thoſe 
within year and day of it, preferable to them. 
| - WL 15 
In caſe of more conveyances of a perſonal heretable 
right, that firſt completed by inſeſtment prefer- 
able. IT. 192. 9. III. 40. 16. 
See Competition, Sale. | 
RATIFICATIONS (in parliament); how far ef- 
ſectual to ſecure the rights ratified. I. 25. 61. 
RATIFICATION by a wife), upon oath, of a do- 
nation to the husband, does not bar revocation. 
I. 132. 97. 
Ratification of deeds by minors, upon oath not to 
revoke them, diſcharged, I. 182. 82. 
How far a null deed can be ratiſied. III. 48. 14. 
RAZ ING (in writings). II. 634. 8. 
See Writings. © 
Rear. (debts); burthens on lands or debita fundi, 
| I. 652. 18. 
Such are infeftments of annualrent. II. 7b. ib. 
See Annualrent. 
An adjudication led on deb:ta fundi, is drawn back 
to the date of the conſtitution of them. II. 7b. ib. 
In the caſe of a proprietor, or any other perſon 
that has right to the whole fruits and rents of the 
ſubject, 
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1 0% INDEX OF THE PRINCIPAL 


ſubject, the bygone rents or profits are not de- 
bita fundi. I. 652. 19. 
The feu-duties, and non-entry duties before de- 
clarator, the relief, as likewif: the avail of mar- 
riage, are all debita fundi. I. ib. 20. 
Real debts, either by the deeds of parties, or act 
of the law, I. ib. 21. 
— The effect of them in poinding the 1 I. 
ib. 22. 

The preference of debita fundi among — 
10. ID, 

Bygone arrears of debita fundi, how affectable by 
creditors, I. 653. 23. 
— Creditors in them preferable to arreſters of the 
rents, I. th. 24. 
How far debts may be rendered real by the ſole 
deed of the debtor, without the creditor's know- 
ledge. I. tb. 25, 
An inteftment for relief of debts, contracted, or to 
be contraſted, how far it renders the after-con- 
tractings real. I. 16. 26. 


A general burthen of debts, in a diſpoſition of 


lands, does not render them real, to affect the 


diſponee's ſingular ſucceſſors, I. 1b. 25. 
Hut a debt ſpecially burthening a right becomes 
real, I. 16. ib, 


— How the creditor, in ſuch debts, operates his 


payment out of the ſubjects. I. 2b. ib. 


Debts 2 ſometimes made real by ſtatute, as 
bonds 


houſes in Edinburgh. I. 654. 27. 
Public burthens, how far real. I. ib. 30. 
Penſions not real burthens. I. ib. 28. 


See Penſions. 
RE ASON; how far the light of reaſon a ſufficient 
guide in moral actions. I. 7. 24- 
REeasoNs (of reduction); in a reduction, = re- 
levant reaſon may be inſiſted in, tho' not libell- 
ed. II. 639. 3. in m. 
Neceſſary that, in aQions of improbation, the rea- 
ſon of falſehood be libelled, otherwiſe a cerrifi- 
cation in it no ſtronger than in a ſimple reduc- 
tion. II. 638. 2. 
See Reductions. 
That reaſons of ſuſpenſion ought to be Inſtantly 
verified, how underſtood. III. II. 13. 
See Suſpenſions. 
REBEL; a perſon denounced for civil debt, why 
ſo called. II. 260. 41, Ec. 
How far was it lawful of old, or is at preſent, to 
injure one under a civil rebellion. II. 260. 42. 
—A parallel between ſuch rebellion, and the im- 
perial ban. II. 260. 43. 
One under ſuch rebellion, for a criminal cauſe, 
how far ſecured in his perſon. II. 261. 45. 
dee Denunciation, Eſcheat, Attainder. 
REcOGNITION; is a general term for all the caſu- 
alities whereby the fee is forfeited to the ſupe- 


. rior; but ſpecially apply to the alienation of 


more than the halt of the ward-fee, II. 148. 23. 
| — 150. 31. 
hy needful to treat of it at preſent, II. 150. 


| 31. 
— The reaſon introductive of this caſuality, II. 
f ib. ib. 

Rights within the half are in the mean time 
pendent, but may by after-deeds, whereby it is 
exceeded, fall under recognition. II. 151. 32. 


of inſurance money by the proprietors of 


—Infeftments intrinſically void will not infer it. 
II. ib. ib. 

— How far infeftments to be holden of the ſuperi- 
or, infer recognition, if taken before he confirm 
the right. II. 76. 10. 
A baſe right in feu- farm, how it infers recogniti- 
on. II. 16. 33. 
What if the vaſſal held divers ward- fees of the 
ſame ſuperior. . II. 16. 34. 
Forfeiture of the king's immediate vaſſal upon trea- 
ſon, how far it implied recognition. II. 152. 
5 

The effect of recognition. II. 7b. 36. 
How far infeftment, in obedience to a charge at 
an heir's or an v . inſtance, did exclude 


the recognition already fallen. II. 26. 10. 
Inhibitions are not prejudiced by recognition, 11. 
ib. 37. 

——How far this holds at preſent. II. 15. ib. 


Declarator of recognition may be inſiſted in aſter 
the death of the party that incurs it, II. 16. 38. 
Vor againſt minors. IL. ib. ib. 
Recognition, how excluded, II. 153. 39. 
How far deeds, ſecured by the poſitive preſeripti- 
on, could be conjoined to infer recognition of 


the other parts of the eſtate. II. 16. 40. 
Might deeds of predeceſſors and authors be con- 
joined to infer recognition, II. 2b. 41. 


— How, in the caſe of ſingular ſucceſſors, ſuch 
conjunction prevented or excluded. II. 2b. ib. 
How far confirmations of infeftments to be holden 
of the ſuperior, hindered the right confirmed to 
come in computo, to infer recognition of the o- 
ther baſe infeſtments. IL 154. 42. 
Infeftments on precepts of ſeiſin to heirs in obedi- 
ence, did not fave againſt recognition already 


fallen, | II. 75. ib. 
How the ſuperior's homologation of the ſubfeu 
ſaved it. II. 16. 43. 
Probable ignorance, in the vaſſal of the manner of 
holding, did excuſe him, II. 16. 44. 
Hut the ward-fee's being taxt did not afford this 
defence of probable ignorance, II. 15. ib. 


How far a baſe infeftment to the eldeſt fon in- 
terred it. . II. 155. 45. 
An infeftment on a diſpoſition, to be void, failing 
heirs of the granter's body, inferred it, II. 74. 

| ib. 

How far a right, with a condition That the con- 
veyance ſhall only be valid if the ſuperior con- 
ſented, was ſubject to recognition, II. 2b. 46. 

— The donatary could not compute baſe infeſt- 
ments granted to himſelf in order to infer it, IT. 


ib. ib. 

— Cannot be incurred by deeds after 25th March 
1748. "I th, 47» 
Recognition (in feu-rights) ; eb non ſolutum cano- 
nem, I. 88. 

— how far the irritancy is purgeable to exclude it, 
II. 40. ib. 


— How far inferred by deeds granted by minors ; 
or by infeſtments while the granter was on 
death- bed. I. 151. 33. 

Tacks, or other rights to which the ſuperior con- 
ſented, do not fall by recognition. II. 154. 42, 

What title is requiſite in a declarator of recogniti- 
on; who muſt be called therein. II. 152. 38. 

Rights granted by one interdicted, without con- 

ſent 
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MATTERS OF THE SCOTCH LAW, &. nog 


ſent of the interdictors, infer not recognition, | 


NED IL 153. 39- 
Hou far by a perſon inhibited. II. :6. ib. 


RECOMPENCE ; how founded in nature, or ſecur- 

ed by the civil ſanction. I. 226. 1. 

Remuneratory gifts conſidered as a recompence, 

and not as ſimple donations. I. 226. 2. 
See Donations. 

RECOMPENCE ; how far due to a negotiorum ge- 
flor. I. 232. 24. 

See Negotiorum geſtor. 

— Due even by minors, idiots, and others in- 
capable, in quantum lecupletiores facti, or ſo far 
as they have profited. I. 235. 41. 

Recompence founded in nature, and in the rule of 
law, Nemo debet locupletior fieri cum alterius jac- 


tura. I. ib. 1b. 
How far recompence due to one who builds on an- 
other's ground. I. 236. 42. 


Tenants, in country-farms, are not intitled to re- 
compence for their meliorations, or buildings on 
the farm. I. ib. ib, in f. 

Recompence is due for things, or workmanſhip 
that become acceſſary to another thing, II. 75. 


it is due proportionably to one of three co-prin- 
cipals, or co-cautioners paying the whole debt, 
by the reſt, I. 237. 45. 

How far a preferable creditor is bound to convey 
or aſſign to thoſe whom he excludes, in order 
to their payment out of the debtor's other ſub- 
jects, or from other of his debtors. I. 1b. 44. 

See Contribution, Salvage. 

RECOMPENSATION. I. 494+ 32. 

See Compenſation. 

Record; on whom does the hazard of writings 
in the record lie, in caſe they are loſt or deſtroy- 
ed. I. 296. 215. II. 638. 3. 

See Repgr/lers. 

RecoRD (courts of). II. 496. 13. 

RE coRD (of courts) ; the minutes of court ſo term- 
ed. II. 493. 2. 

The records (of decrees), and proceedings relative 
to cauſes in the courts aboliſhed, to be tranſmit- 
ted to the ſheriff and ſtewart-courts, II. 437.34. 

—of hornings, inkibitions, and interdictions, to the 
general regiſter. II. 16. 35: 

See Regiſlers. 
RECOURSE (upon bills of exchange). I. 365. 25. 
See Bulls of Exchange. 
pon a clauſe of warrandice, 
See Worraniice. ; 
—In the caſe of excambion of lands. I. 407. 2. 
See Excambion. 
REpDpexDo (clauſe of), in chatters. I. 548. 37. 
See Charters. 

REDEEMABLE (rights of property), II. 122. 1. 

— either conventional or legal, II. 15. 16, 

— The legal always conſiſtent with the property 
in the debtor's perſon ; the other ſometimes de- 
nude him. II. 16. ib. 

Rights of the modern form, and improper wad- 
it, generally do not diveſt the granter, II. 

th. 2. 

A diſpoſition of lands burthened with ſums, does. 


II. 123. 3. 
See Wadſets, 
REDEMPTION, 
Vol. III. 


I. 578. 124. 


— 


See Reverſions (legal). 

REpucT1oN (of writings) ; actions of reduction; 
either ſimple reduction, or reduction and im- 
probation. II. 637. 1. 

A ſimple reduction implies a declarator of the pur- 
ſuer's right. IL 76. ib. 


 —Certihcation in it, for not production, of no 


great import. II. tb. 7b. 
Reduction and improbation, a moſt uſeful proceſs. 
II. z6. 2. 
— The acts for production are only preparatory 
for diſcuſſing the reaſons, II. 639. 6. 
Can it proceed againſt an heir within the annus 
deliberandi, II. 638. 2. 
he effect of certification againſt the writings 
not produced, II. 16. 76. 
— The import of the king's advocate's concourſe. 
II. 2b. 75. 
The defender needs only produce writings ſuffici - 
ent to exclude the purſucr's intereſt. II. ib. 3. 
What if the writings called for be not in the gene- 
ral regiſter where ſaid to be recorded. II. 639. 
1b. 
If the purſuer paſs from falſchood, the defender 
bound to produce extracts, II. 7b. ib. 
The effect of the judgment of an inferior court, in 
the caſe of falſchood. II. tb. 4. 
The import of the maxim, nunquam concluditur in 
falſs. II. th, bl 
How far the purſuer may be obliged to inſiſt in his 
libelled reaſons of reduction, IT. 7b. 6, 
Is a qualified abiding by the deed ſuſtained, II. 
640. 7. 
Does the uſing falſe deeds infer the ſame W * 
the forging them. II. ib. 8. 
Examination of the party charged with falſehood 
a peculiarity in this action. IT. 26. 9. 
The party ſaid to have ſigned the deed not admit- 
ted a witneſs in the improving it. II. 76, 10. 
How far the indorſing bills drawn upon fictitious 
perſons, falſchood ; a ſignal example of that 
kind, II. 641. 11. 
As to the title in this action, it is a rule, That 
one cannot infiſt for a certification againſt other 
writings than ſuch as are alledged to be granted 
by himſelf, his authors, or predeceſſors, to whom 
he connects a title, II. 638. 2. 
—or as to decrees called for; ſuch as are ſaid to 
be given againſt himſelf, or others foreſaid, II. 
th. ib. 
A certification upon the general clauſe, calling 
for all writings, decrees, &c. can have no ef- 
ect, except as to thoſe in the above caſe. II. 
ib. ib, 
If the defender has not the writings, he may uſe 
an incident diligence for recovering them. II. 
| tb. ib. 
—or he may thereby call his authors. II. 44. 1b, 
See Falſehood. 
Reduction (of decrees); an action in the ſecond in- 


ſtance, II. 611. 16. 
Only competent before a ſuperior court, II. 
ib. ib. 


cannot proceed regularly on what was proponed 

and repelled, or competent and omitted, in a de- 

cree in foro. II. 626. 8. 

RE-EXAMINATION (of witneſſes). II. 648. 19. 
See Il itneſſes. 
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106 INDEX OF THE PRINCIPAL 


RE-EXCHANGE. I. 365. 25. 


See Bills of Exchange. 
REFERENCE ; to one of the parties good. III. 56. 


39 

See Arbitration, Submiſſion. 
REGALIA; the greater and leſſer regalia, I. 540. 
20. —572. 107. 
— Many of the leſſer regalia included in a barony, 
I. 566. 86. in ff 
—And more in a regality. I. 572. 106. 

See Barony, Repality. 

Regalia belong to the king, in virtue of the royal 
prerogative, I. ib. 107. 


he king's Prerogative comprehends all the 


regalia; whence the term derived, and the pro- 
per import of it, I. 16. ib. 
—Some of the regalia incommunicable, others 
communicable to ſubjects. I. 1b. ib. 
Fortalices, caſtles, and towers, how far inter re- 
galta. I. 567. 91. 
Highways, navigable rivers, ports, harbours, and 
mines of gold and ſilver, inter regalia. I. 573. 


108.— 10. 

How far the ſubjects are intitled to ſilver mines, 
by the act 1592, I. tb. ib. 
The heretor, and not the ſuperior, is intitled to 
the privilege. I. ib. ib. 
Free foreſts inter regalia, I. ib. 110. 
—As likewiſe hunting of deer. I. 2b, ib. 

See Forreſts. 

Salmond-fiſhing is inter regalia. I. 574. 111. 
The clauſe cum piſcationibus, a good title for the 
preſcription of it, I. 575. ib. 

— And even as to the manner of fiſhing by cruives 
and zairs. I. 16. 1b. 


See Cruives. 
REGALITY ; the higheſt feudal dignity, but now 
aboliſhed ; it could only be erected by the king, 
and regularly required the previous conſent of 
parliament ; but a ſubſequent confirmation of 
ſuch rights, or the poſitive preſcription good to 


. ſecure them without it. I. 569. 95. 
The juriſdiction of lords of regality, I. 564. 83. 
— Their other privileges, I. 570. 97. 
— The power of repledging competent to mow 
| I. 16. 98. 
IT he difference between eccleſiaſtical and lay-rega- 

lities in that reſpect, I. 16. ib. 


— What neceſſary in order to repledging, I. 10. ib. 
Of old barons, as well as lords of regality, might 
repledge, I. 571. 100. 
In ſome crimes repledging not allowed, I. ib. ib. 
——Repledging quite aboliſhed by the late act. I. 
| ib, ib. 

Lords of regalities were ſubje& to the court of ſeſ- 
. fon, and juſticiary, and other courts. I. 76, ib. 
Services retoured to their chapel or chancery, I. 
| ih, 101. 
— They could not tranſmit their right by a ſubal- 
. tern infeftment ; but might create heretable 
bailies, I. 26. 102. 
Heretable bailliaries and ſtewartries of church- re- 
galities remained after the regalities were ſup- 


preſt. I. 18. 103. 
Heretable bailliaries and ſtewarties, as well as re- 
galities, now abrogated. I. 16. 104. 


Uſeful to know the nature of courts of baillies of 


re galities, tho aboliſhed, II. 562. 1. 


Stewarts of this kind and baillies of regalities the 
ſame. II. tb. 2. 
Different from thoſe are the ſtewarts of ſuch ſtew- 
artries, as are the ſame with ſhires, II. 16. 10. 
Baillies of regalities were either during pleaſure, or 
heretable; the origin of theſe laſt, II. 16. 3. 
Could a lord of regality judge in his own W II. 
ib. 4. 
Had the court of juſticiary power of reviewing the 
ſentences of baillies of regalities. II. 563. 5 
How far baillies of regalities could judge in the 
four pleas of the crown. II. ib. 6. I. 570. 97. 
A lord of regality was only a commoner, II. 26. 7. 
— his juriſdition now aboliſhed. I. ib, ib. 
"The caſe of borows of regalities. I, tb, i6, 
How far royal borows might have been erected 
within a regality. I. 572. 105. 
The kingdom of old divided into royalty and rega- 
lity. I. 565. 83. in J. 
A lord of regality, conveying part of his lands to 
be holden of the crown, does he thereby paſs 
from his privilege of regality over the lands diſ- 
poned. ; I. 569. 95. 
The erection of lands into higher dignities, or titles 
of peerage, do not carry the privileges of _ 
lity. I. 565. 83. 
All regalities, and other higher heretable juriſ- 


dictions taken away, or reſumed to the crown. 
IL 434. 28, Se. 

See Juriſdiction. 
RECGIAM MAJESTATEM, our old feudal law; its 
authority. I. 28. 75, Sc. 

See Lato. 

REGISTRATION (a decree of); on what grounds 
founded. II. 677. 7. 


See Decrees. 

Writings regiſtred by the clauſe of regiſtration, 
could not be regiſtred aſter the granter's or re- 
ceiver's death; to what effect now regiſtrable. 

5 ; . 

Writings regiſtred for publication needs no inti- 

mation; but intimation however expedient. II. 


193. 16. 

The regiſters or records of parliament, or other 
courts. IL 496. 13. 
The recording rights affecting lands introduced by 
the act 1617. II. 497+ 15. 
The regiſtration of interdictions, inhibitions, horn- 
ings and relaxations, II. zb, 16. 
of allowances of appriſings, and abbreviates of 
adjudications. II. 498. 16. 
The writings muſt be regiſtred in the order they 
are preſented, II. 16. 17. 
Purchaſers of land- rights ſecure if they conſult the 
records. | II. 26. 1b. 
Regiſtration ofdeeds, in order to perſonal diligence. 
II. 26. 18. 

This regiſter likewiſe uſeful to diſcover the credit 
of perſons, II. 16. ib. 
Seither general or particular. II. 16. 15. 
The duty of the clerks of ſeſſion, relating to the 
regiſters. II. 499. 19. 
How may writings be got up out of W 
ib. ib. 


Extracts from an incompetent court - book void, 
and the clerks fo regiſtring writings puniſhable, 

. .. 

The regiſter (for probative writings). II. BY r. 
he 
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The regiſter (for tailies), II. 499. 22. 
— Can the heir in poſſeſſion be compelled to regi- 
ſter the tailie at the ſuit of the next ſubſtitute. II. 

| 500. 23. 
Reverſions, renunciations and grants of redempti- 
on muſt be duly regiſtred, II. 124. 8.—132. 29. 
As likewiſe inſtruments of reſignation ad rema- 
nentiami. II. 143. 3. 
If the writings, neceſſary to be regiſtred, are not 


duly booked in the regiſter, or writings left in 
the record are loſt, on whole peril is it. II. 296. 
215. 

REGREss; in caſe of redemption of wadſets. II. 


134. 37, Cc. 

See M aaſets. 
REGULATIONS ; the lords of ſeſſion may make 
ſuch for the better adminiſtration of ou I. 
28. 73. 
Regulations propoſed by parliament, as to the 
competency of inſeriot courts, were never per- 


fected, II. 473. 18. 
Regulations (as to buildings), III. 83. R. 31. 
duch among the Romans. III. /. 119. 
—As likewiſe with us as to the city of Edinburgh, 


III. 2b. 10. 


Ruinous tenements muſt be repaired or rebuilt in 
a limited time. III. 84. 120. 
How far one in building reſtrained from prejudic- 
ing his neighbour's tenement. III. /. 121. 
REHABILITATION zor reſtitution of a perſon for- 


feited, II. 27 5. 84. 
— The king cannot reſtore againſt corruption of 
blood, II. 16. 16. 


— It is either ex gratia or ex juſtitia, II. ib. 87. 
The effect of a reſtitution ex gratia, II. 1b. ib. 


Hand of one ex ju/titia; it can only be 1s by 


parliament. | I 
See Pardon. 
REI viNDICATIO. 
See Petitory Actions. 


276. 89. 
II. 616. 36. 


RELAXATION (from the horn), III. 3. 8. 
Alt muſt be uſed in the ſame manner as denun- 
ciation, and duly regiſtred. III. 7b, 16. 


After relaxation, the party may take a gift of his 


own eſcheat ; but which will not militate a- 
gainſt creditors. . III. 7%. 16. II. 257. 31. 


Relaxation within the year excludes the liferent- 


eſcheat, I. 633. 47. 
— But not the ſingle eſcheat, as to moveables 
then belonging to the party, II. 259. 40. 


— after year and day, it excludes the liferent of 
ſubjects thereafter acquired, 1. 633. 47. 


—notwithſtanding relaxation the ſums continue to 


bear intereſt, III. 3. 8. 
—it is granted ſometimes to give the party perſo- 
nam ſtand! in judicia only. III. 26. 1b. 


See Eſcheat. 
RELEVANCY; of the libel, the juſtice of it to infer 
a decree condemnator, II. 624. 4. 
of the defence, to infer a decree abſolvitor, and 
of the reply to exclude the defence, II. 625. ib. 
If it is doubtful, or contrary allegations in fact 


are made by the parties, an act before anſwer 
awarded. II. zb. 6. 


An act of litiſconteſtation proceeds, in order to a 


proof of the allegations found relevant. II. ib. 5. 
See Litiſconte/tation. 


The diverſity between our form of procedure, and 


Or loſt by preſcription, 


that in England, in the above reſpect. II. 628. 


7. 
REL1cT ; her legal ſhare. IT. 379. 11, Oc. 
See Executors, Teſtament, Wife. 
RELIET (or remedy at law); juſtifiable to inſiſt 
on a remedy at law. III. 84. R. 32. 
In many caſes neither of the litigants ſubjeCt to 
coſts of ſuit, III. 16. 122. 
— But one who inſiſts in a calumnious ſuit, or on 
a groundleſs plea, liable to colts, and ſometimes 
in other penalties, III. 85. 123. 
See Suits. 
One has no remedy in equity, when his right is 
cut off by the law, III. 93. 148. 
—Or extinguiſhed by his own deed, III. 94. 16. 
in T. 
II. 183. 77. 
May any relief in equity be granted to offenders, 
by moderating or alleviating” the puniſhment. 
III. 76, 1b. in . 
See Equity. 
RELIEF (as to obligations); infeftments for relief 
of ſums contracted, or to be contracted by the 


ſtatute 1696, II. 129. 21. 
—Eiks to reverſions, relating to ſuch infeftment, 
do not fall under the ſtatute, II. 26. 16. 


—ſuch infeſtment preſcribes not, but from the time 
of payment of the debt, II. 166. 17. 
If the cautioner takes only a diſcharge or re- 
nunciation from the creditor, the relief a move- 
able claim, | II. 380. 14. 
—it is otherwiſe, if he take a conveyance on pay- 
ment. II. 293. 8. 
Relief of (cautioners); 7 the principals can- 
not be granted before diſtreſs. I. 463. 41. 
Mutual relief amongſt cautioners. I. ib. 42. 
Relief denied to a cautioner, where the principal 
is free by a ſpecial privilege, as minors or wives, 
Sc. I. 328. 17. 
In ſome caſes ſuch relief denied on account of the 
fault of the payer. | © 404. 43.—44 
See Cautioners. | 
Relief (among co-principals). I. 237. 45. 
See Recompence. 
Relief (amongſt heirs); and between heirs and ex- 
ecutors. II. 293. 7. 
See Heirs, Executors. | 
One's having relief againſt another will not ſubject 


him to payment. III. 103. R. 48. 
See Payment. 


RELIEF (the caſuality of). I. 628. 31. 
Relief, why ſo termed, I. 10. ib. 
Of old the ſuperior might enter to the lands till 
the relief was paid, I. 16. 16. 
— The ſheriff bound to take ſecurity for the relief 
before he gives ſeiſin to the heir, I. 16, ib. 
—ls relief due, if not ſpecially covenanted in the 
charter. | I. 7b. ib. 
The extent or quantity of the relief. I. 76. ib. 


In place of relief, adjudgers are liable in a year's 
rent to the ſuperior for their entry. I. 26 32. 
How far a charge, at an adjudger's inſtance, a- 
gainſt the ſuperior, excludes relief, or other 
caſualities falling on the part of the debtor. I. 


629. tb. 
No compoſition due to the magiſtrates of borows 
in burgage lands, I. tb. tb, 


The ſuperior, by the late act, bound to receive 
diſponees 
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diſponees upon payment of the 1 L 
29. 33. 

Is he bound fo to receive a corporation. II. 235. 
go. 

The effect of a clauſe, obliging the ſuperior to re- 
ceive the heirs and aſſignees of the vaſſal gratis. 

I. 629. 34. 

The compoſition, as to an annualrent adjudged, 
only one year's annualrent, I. ib. 35. 
Hou far the purchaſer of lands affected with an 
annualrent, intitled to a compoſition as to fuch 
annualrent. I, 1b. ib. 
REL1G10N (laws of); how far binding on the 
conſcience, I. 21. 47, Cc. 
—are they ſubject to alteration by human powers. 
I. 1b; 50. 

RELIOGIOVsS (houſes) ; long ſince diſſolved; did 
they eſchcat to the king, or revert to the donors, 
I. 73. 10. II. 10. 26,-—30. 
How far were they capable to purchaſe or hold 
land in times of popery, I. 536. 15. II. 5. 15. 
— They are now altogether diſabled to hold ſuch. 


INDEX OF THE PRINCIPAL 


— How far is it competent againſt a diſponer, at 
the inſtance of a diſponee. II. 16. 16. 
Where a ſummary removing is competent, it muſt 
be on a charge or proceſs of removing. II. 7h. 58. 
Solemn removing. II. 15. 59. 
The title in a proceſs of removing; one may re- 
move thoſe who have the poſſeſſion from him. 
II. 16. 1b. 

How far the ſuperior, when the fee opens to him, 
may remove tenants under tack, II. 113. 60. 
or for feu- duties or other caſualities, II. 15. 76. 
—or creditors having right to debita fundi. II. il. 
. 

The husband by the jus mariti or courteſy, or the 
relict by her terce, after ſhe is kenned, may re- 
move poſſeſſors. II. 16. 61. 
Apparent heirs may warn, but cannot remove te- 
nants till they are infeſt. II. 7b. 62. 
Dilatory defences againſt a proceſs of removing, 
II. tb. 63. 

—no defences, even peremptory ones, are ad- 
mitted, unleſs the party find caution for violent 


* * - 
. 


II. 25. 15. 


profits, or they be inſtantly verified. II. 76. 76. 
I. 84. 12. 


Proceſs of removing is competent before the judge, 
within whoſe territory the lands lie, tho' the 
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RELIOIOSA (res); or burial- places. 
See Churches. 
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RELOCATION (tacit) ; it may take place in other 
caſes than the poſſeſſion of lands, II. 103. 32. 
— what takes it oft, Uh 3 ib. 
Where one is bound to remove at the term on a 
ſimple charge, tacit relocation thereafter makes 
a warning neceſſary. IL. 112. 57. in m. 
See Tacks. 
Remisstons; the taking of a remiſſion, is a 
proof of the guilt in a queſtion about aſſythment, 
„ 
— W hat requiſite in order to an aſſythment to the 
neareſt of kin, in granting a remiſſion for man- 
laughter, by our old law. I. 247. 16. 
— Why remifſions for wounding or maiming a 
perſon contain no condition of aflything the 
party, | I. ib. 17. 
—How far may they be granted by the king when 
the party is attainted of treaſon. 
By our old law, previous to a remiſſion for homi- 
cide, examination was made by inqueſt, whe- 
ther it was manſlaughter or forethought felony, 
and if found felony no remiſſion was to be grant- 
ed, | I. 247. 18. 
See Pardon, Aſſythment. 
RemirT ; proteſtation and remit in advocations, 
| II. 673. 7. 
—Remit with inſtructions takes off expences or 
proteſtation- money, II. 26, ib. 
— The procedure before an inferior court on a re- 
mit, II. 15. 10. 
— The cauſe may be remitted to a competent 
judge, if he before whom it depended is incom- 


petent. II. 25, ib. 
See Advocations. 
REMO vIxOG; voluntary removing, how moſt 


ſafely done. II. 111. 56. 
The term of removing. II. 16. 15. 
— The alteration in it, by the late act, touching 

the Calendar. II. 622. 56. 

Legal removing, either folemn or ſummary. II. 
112. 57. 

In what caſes ſummary removing is ne 1 
ib. ib, 


II. 275. 84. ä 


party lives elſewhere, II. 114. 64. 
— may be ſued before a baron court. II. 26, 10. 
The exception, That all parties 2 intereſt 

are not called, I. tb. 65. 
— That the defender is tenant to one who has a 

tack of the lands not expired. II. tb. 1b. 

The defence of a poſſeſſory judgment. II. 2b. 66, 

The exception, that the * er poſſeſſes pro in- 
diviſa with others not warned, II. 115. 67. 

—or that the purſuer has only right pro indiviſs. 

| II. 25. 7b. 

How far a defence is competent to tenants upon 
reparations or meliorations, till they are refund- 
ed, II. 15. 68. 

—or to one poſſeſſing on a title of * for 
expences of meliorating the ſubject, aſter evicti- 
on, II. 1b. ib, 

The acceptance of a herezeld, a good defence a- 
gainſt removing. II. 116. 69. 

How far the defence of a preferable right is receiv- 
able. IT. 16. 70. 

How far the poſſeſſors, after the death of a liferen- 
ter, may be ſummarily removed. II. 74. 71. 

Obedience to the warning, how given, II. 1b, 72. 

In default of it, the heretor has action for vio- 
lent profits, as well againſt the tenant, as thoſe 
ſucceeding in his vice, II. 7b. 73. 

May a decree of removing be put in execution by 
letters of ejection, without a previous charge. 

R II. 117. 74. 

Violent profits in removings, II. 16. 75. 

— The extent of violent profits. II. tb 16. 

The difference between actions of removing, ejec- 
tion and intruſion. II. 16. 76. 

See Tacks, Warning, Ejection. 

RENTAL (of church- lands); eccleſiaſtics could not 
prejudice the rental of their benefices, as at 
their entry. II. 44. 116. 

The king's rentallers in effect feuars, and cannot 
be prejudiced by the heretors of the lands, 11. 

106. 43. 

— They reſemble copy-holders in England. II. 1 

| ib, 


Rental- 
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RENTALS; a kind of tacks. II. 105. 41, &c. 


See Tacks. 
Rentalled tithe-bolls ; how valued in a valuation 
of tithes. II. 57. 154 


RenTs; remedy competent to the landlord, it 
there is one year behind, II. 101. 23. 
If two years are in arrear, ground for annulling 
the tack, II. 76. 1b. 
The hypothec of the fruits and goods compe- 
tent for one year's rent. I. 386. 8. 
See Hypothec, Tacks. 
Rents, or annualrents bygone or current, are al- 
ways arreſtable. II. 198. 35. 
How far bygone rents, unuplifted by the apparent 
heir deceaſed, fall to his executors, or go to 
the next heir, to the predeceſſor laſt infeft, 1 : ; 
324. 8. 
Rent - ſervice, rent- charge, and rent-ſeck. I. 651. 
15. 
RENUNCIATION (of the fee); will not denude the 
vaſſal. II. 144. 6. 
Renunciation (of wadſets), and grants of redemp- 
tion, muſt be duly regiſtred. II. 132. 29. 
How far renunciation of annualrents need be re- 


iſtred. I. 650. 13. 
—Extinguiſhes the infeftment of annualrent. II. 
| 144. 6. 


Renunciation (of tacks); neceſſary to take off tacit 
relocation, II. 108. 47. 
—muſt be duly executed, and delivered to the 
heretor, under form of inſtrument, II. 15. 2b. 
Hou far ſuch can have effect during the curren- 
cy of a tack. II. 20. ib. 
See Tacks, 
RENUNCIAT10N (to be heir), II. 357. 111. 
It will not be admitted, if the heir has immix- 
ed, | II. th. ih. 
— The effect of ſuch renunciation. II. . ib. 
The heir that renounces cannot impugn or re— 
deem the adjudication following thereon, ex- 


cept in the form of adjudger; but as to others 


he may thereafter enter. II. 232. 31. 
See Heirs, Adjudications. 

RErxunciaTtions (of proviſions of law); how far 
effectual. | III. 75. R. 24 

| See Law. 

A renunciation by the parties in their contract of 
marriage of the communion of goods, &c. does 
not bar the husband from the current rents and 
profits of the wife's ſubjects during the mar- 
riage. I. 138. 125. 

A wife renouncing upon oath her proviſions, in 
behalf of her husband's creditors, not reponed 
againſt them, I. 132. 97.—6068. 33. 

but may revoke, in order to be intitled to the 
equivalent from her husband, or his heir. I. 7b. 

ib. 

See Marriage, Wife. 
RETARATIOx (of damages); by delinquencies, I. 
243." 8. 

— The offenders are all liable  ſol:drm ; but pay- 
ment by one liberates the reſt, I. 243. 4. 

— How far he that ſatisfies the damage has relief 
againſt the reſt proportionably. I. 26, 1b. 

The heir of the offender is liable to reparation of 
damages. I. 245. 10. III. 68. 71. 

The lifrence between the obligation to repair 
the damage of the injured, and that to puniſh- 
Vor. III. 


ment, I. ib. 10. 
May be purſued either civilly, or as a conſe- 
quence in à criminal proſecution. I. 243. 3. 
Crimes, even in the ſtate of nature, ſubjected the 
offenders to reparation and puniſhment. I. 26. 5. 
How far conſequential damage is to be repaired. 
I. 327. 15. 
Acceſſaries, who, and how far liable. I. 243. 4. 
See Delinguencies, and the particular Kinds 
of them. 
REPARATION (of houſes) ; in prædiis urbanis, it 
res upon the letter, I. 430. 3. 
— How far the tenant of a farm is liable to repair 
the houſes, II. 100. 24.-—115. 68. 
A bona fide poſſeſſor intitled to reparations and im- 
provements made, while his title remained un- 
challenged. II. 115. 68. 
In the ſervitude of ſupport, the heretor of the ſer- 
vient tenement is liable to repair. I. 675. 6. 
REPLEGIATION ; how far regalities might have 
repledged from the juſticiary, I. 570. 98. 
— he difference between laic and eccleſiaſtical 
regalities, as to the power of repledging, I. 76, ib. 
here was no repledging from the juſtice- air, or 
circuit-court, tho* otherwiſe of old. I. 76. ib. 
When is the replegiation competent, and how paſt 
from, I. 16. 99. 
— W hat was incumbent upon the repledger. I. . 1. 
Barons had no power of repledging, tho' anciently 
otherwiſe. I. 571. 100, 
In enormous crimes, requiring ſpeedy juſtice, how 
far replegiation was competent. I. tb, ib. 
Replegiation now wholly abrogated in every caſe. 
I. 6. 1b. II. 441. 48. 
ReyoRTs. The lord ordinary in the outer-houſe 
ſometimes reports cauſes to the whole lords. II. 
510. 5. in /. 
REPORT by the court of ſeſſion to his majeſty, 
touching the value of the abrogated juriſdicti- 
ons. II. 437. 33. 
REPOSITION (of the cedent). II. 192. 11. 
See Afſignations. | 
REPRESENTATION ; the right of repreſentation 
is admitted in ſucccſhon to heretage, tho' not 
in movcables. 11. 294. 12. 
Sce Succeſſion, 
REPRESENTATIVES (in parliament) ; for Scot- 
land. II. 453. 20, Cc. 
See Parliament. 
REPRESENTATIVES (of perſons deceaſed). II. 


290. I, Ee. 

See Succeſſion, 
REPRISALS. = 
Upon what grounds letters of repriſals granted, I. 
th. 2, 


How are they to be put in execution, I. . 76, 
— What is incumbent on the party in obtaining 
them. I. tb. 16. 
The perſons, and their goods, who are exempted 
from the effect of letters of repriſal. I. 521. 3. 
Repriſals by ſeizing the goods of foreign mer- 
chants within the realm. 1. 26. 4. 

Repriſals not chargeable with injuſtice. I. 4%. 5 
A certain kind of repriſal allowed againſt the no- 
torious thieves of clans in the Highlands, 1. 74, 6, 
Are the ſtatutes allowing them now in deſue— 
tude, I. 522. ib. in f. 
Kepriſals by private perſons, at their own hands, 
E e incon - 
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inconvenient, and therefore courts of juſtice in- 
ſtituted, II. 598. 1. 
A kind of repriſal as to ſhipwreck. I. 210. 5. 
REPROBATOR (of witneſſes). II. 653. 1, &c. 

See Witneſſes. 
RE OV EST (letters of); in order to repriſals. I. 
| 520. 1. 

See Repriſals. 
RequisITION ; how it or a charge renders here- 
table rights moveable, I. 515. 37. 
How it may be paſt from. II. 380. 13. 
Where ſums are payable without requiſition, an 
adjudication may be led without a preceeding 


charge. II. 218. 37. 
Res ſua nemini ſervit ; how far it holds in thirlage. 
I. 684. 41. 

REsCvE (of priſoners). III. 5. 13. 


See Caption. 
RESERVATION; a liferenter by reſervation has 
higher powers than a ſimple literenter. I. 658. 6. 
RESERVED (faculties). II. 213. 19. 
See Faculties. 
RESETTERS; arc as bad as the thief. I. 245. 9. 
See Delinquences. 
REs1IGNATION (ad remanentiam ); inſtruments of 
ſuch reſignation muſt be regiſtred, II. 143. 3. 
if made propriis manibus, what requiſite to ſup- 
port the inſtrument, II. 76. 4. 
— The effect of it to extinguiſh the fee, II. 10. 6. 
—nceds not be upon the ground of the lands, II. 


| ib. 5. 
It is with the real burthens and infeſtments at- 
lecting the lands. II. 144. 8. 


How far ſuperiors may refuſe to accept of ſuch re- 
ſignations, after caſualities are fallen. II. 16. 10. 
Reſignation by one who has no right, with con- 
ſent of him that has right. II. ib, go. 
See Conſolidation. 
Reſignations (in favorem), II. 209. 70, Cc. 
—Ihey do not denude the reſigner, till infeſt- 
ment follow in the perſon of the diſponeec. II. 


144 7. 

See Diſpoſitions. 
Nes judicata (tlie exception of), II. 625. 7. 
IIn a general ſenſe applicable to all decrees, II. 
ib. ib. 
— but more eſpecially to thoſe i foro before the 
court of ſeſſion, II. 626. 26. 


—univerſally takes place againſt defenders, II 76. 8. 
as to purſuers, only with reſpect to the titles or 
grounds inſiſted on by them in their — 5 
19. 10. 
A decree abſolvitor, tho' in abſence, affords the 
defender ſuch exception againſt the purſuer, in 
another action upon the ſame ground. II. 16. 9. 
The import of the rule, Inter $ acta vel judi- 
cata aliis non nacere. II. 16. 10. 
If the depending action was intimatcd to the au- 
thor, the decree therein deemed as res judicata 
againſt him. H. 00.19. 
Decrees before foreign courts no res judicate a- 
gainſt a freſh ſuit here upon the ſame grounds, 
II. 627. 12 
If ſuch decrees have taken effect by execution, 
the only remedy is by letters of requeſt or re- 
priſal. II. 1b. 13. 
See Decrees. 
RESOLUTION ; it infers no obligation, tho' ex- 
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preſt in writing. I. 324. 4. in f. 
Reſoluto jure dantis reſolvitur jus accipientis; the 
import of the maxim, IT. 80. 106. 
The difference in this caſe between the author's 
rights being reduced on a perſonal ground, and 
that affecting the ſubject. III. 16. 107. 
RESOLUTIVE (clauſes) z not properly conditions, 
I. 97, 20. 

— The effect of an entail without them, when it 
contains prohibitory clauſes. I. 584. 139. 

See Tailies. 

RESPONDE (book). II. 497. 14. in m. 
RESTITUTION; a natural obligation, I. 208. 1. 
—ſ[t preſuppoſes the diſtinction of property, I. ib. ib. 
—Eſtrays, or cattle ſtraying, proclamation of 
them to be made, in order to find the owner, 


I. 15. 2. 

If the owner do not appear in the limited time, 
to whom do they belong, ; I. 16. ib. 
— What is incumbent on the party that finds 
them, I. ib. ib. 
Af the finder conceal eſtrays, is he liable to the 
charge of theſt. I. 209. 3. 
Other things loſt, when found, ought to be re- 
ſtored to the owner, if known, I. 76. 4. 
are they forfeited, if the owner does not claim 
them within year and day, I. 16. 10. 
— May the finder exact a reward from the owner. 
I. ib, ib. 


Goods ejected in a ſtorm, recovered by divers, 
ought to be reſtored to the owners, allowing 
ſalvage. I. ib. 5. 

Wreck, ſhip and goods, in what caſes ought they 
to be reſtored. I. 16. 1b. 

What is comprehended under wreck-goods, I. 1b. 

ib, 

—dSalvage due to the ſaver of ſuch goods. I. ib. ih. 

Wreck, ſhip and goods, are confiſcated, belong- 
ing to ſubjects of a nation that uſe the law of 


ſhipwreck. I, 210. ib. 
In what caſe is a ſhip accounted wreck. I. 16. 6. 
Ships and goods ſtranded. I. ib. ib. 


How far the law hath received alteration from the 
ſtatutes 12 Anne c. 17. and 4 Geo. I. c. 10. 
I. 211. 8. 
— Theſe ſtatutes extend to Scotland. I. 16. ib. 
The penalties on thoſe that obſtruct the ſaving of 
ſhips in diſtreſs, or the goods of ſhips franded, 
or carry off any of theſs goods. I. 16. ib, 
dee Wreck. 
Reſtitution (of hid treaſures); to whom do they 
belong. I. 212. 9. 
dee Treaſures. 
Things taken from enemies, belonging to others, 
how far ought they to be reſtored to the owners. 
| I. 7b. 10. 
See Enemies. | 
Reſtitution (of things, tho' bona fide acquired), 
muſt be made to the owners, without retunding 


the price. | I. 15. 11, 
See Poſſeſſor, 
Reſtitution (of things ſtolen). I. 1b. 10. 
dee Theft. 


Reſtitution cauſa data, cauſa non ſecuta. I. 215. 2. 
How far reſtitution is competent, where turpts 


cauſa interveens. I. t6. 22, 
Reſtitution of indebite ſolutum, or undue payment, 
I, tb. 24. 
—How 
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Hou far is it competent where the undue pay- 
ment is made thro” error in law. I. 215. 24. 
The payment muſt be undue at the time of the 
action, . 
It is not competent where the obligation labour- 
ed only under a legal nullity. I. 16, 28. 
Reſtitution is not granted of intereſt paid on a ſum 
that did not bear it, I. ib. ib. 
nor where payment is made on a tranſaction, or 
on the party's ſwearing, tho' falily, that the debt 


is due. I. 218. 33. 
See Indebite ſolutum. 
Reſtitution (of minors). I. 180. 74. 


No reſtitution is granted if the minor is chargeable 
with fraud, by the maxim, Deceptis nan dect- 
prentibus jura ſubveniunt. I. 181. 80. 

dec Minors. 

Reſtitution (of perſons attainted). II. 27 5. 84, Oc. 

See Pardon. 
RESTRAINT. I. 64. 69. 
See Impriſonment, Liberty. 
REsTRAINTS (upon litigious ſuits and pleys). III. 
| 41. 1, Oe. 
See Litigious. 

RETENTION, I. 388. 14, Cc. 404. 34. 

—It is competent to a cautioner of a debt due to 
the principal till he is relieved, I. 16. ib. 

How far competent to cautioners in an act ot 
curatory, or other uncertain or illiquid obliga- 
tion, I. 494. 34. 

Competent to factors againſt their 8 

ib. ib. 

Retention ſuſtained to a creditor bona fide poſſeſſed 
of his debtor's effects, tho” upon an execution 
afterwards voided. I. 495. 35. 

The creditor cannot found compenſation upon a 
debt due to him by the cautioner, till the cau- 
tioner 1s relieved, I. 16. 36. 

competent to tradeſmen till they are ſatished for 
their work. I. 388. 15. 


How retention of a ſum differs from compenſation. 


I. 389. 1 7: 
Retention allowed to the debtor upon a ſuſpenſi- 
on, where he had omitted to propone compen- 


ſation before decree, if the charger is a bank- 


rupt. . I. 493. 27. in f. 


Agents may retain their client's writings till their 
accounts are paid, I. 388. 15. 
— They conduct actions before the court of ſeſſion. 
II. 496. 11. 

RETIRING (of writings) ; even retiring an here- 
table bond, and ſeiſin thereon, preſumes pay- 
ment, | I. 485. 1. in / 
— The writing is preſumed to have been retired on 
payment, if it docs not appear, I. 488. 22. 
— How far, in the caſe of an original bond, and bond 
of corroboration, retiring one of them preſumes 
payment. I, tb. 1b. 
II. 332. 32. 
II. 327. 16. 


The brieve for a ſpecial ſervice anſwers for a ge- 
neral one. | . II. 2. 16. 


Sce Extent, Heirs. 


Reduction of retours by a great inqueſt not uſed at 


preſent. II. 351. 92. 


Summons of error, againſt the inqueſt, preſcribes 


in three years, II. 24. tb. 
—But of the retour only in 20 years, II. tb. 40. 


Retours are decrees of the chancery. II. 327. 


I9. 
Retours formerly uſed to the chancery or ho 
of a lord of regality. 11. 334. 39. 
Special retours muſt bear the old and new extent 
of the lands, which from thence are termed Re- 


tour-duties, II. 332. 33. 
See Extent, Heirs. 1 ant 
RETRAC rus feudalis. II, 235 89. 


See Adjudications. 
Retraftus gentilicius; it antiently obtained with 
us, but thereaſter was diſcontinued. II. 236. 
1. 

RETROCESSIONS; if the aſſignation was not ind 
mated, che retroceſſion needs not be intimate. 
II. 192. 11. 

RETROSPECT ; how far a denunciation for a cri- 
minal caule hath a retroſpect, II. 257. 54. 
Retroſpect, in the legitimation of children by a 
ſubſequent marriage of the parents, I. 121, 
34, Oc. 

At does not take place in prejudice of the right 
of primogeniture competent to children lawful- 

ly born in the mean time. II. 278. 97. 
The retroſpe& of the ſuperior's confirmation of 
infeftments to be holden of him, I. 553. 47. 
At operates not if a mid impediment interveen. 
I. 16. 10. 

RETURN (clauſe of); how far it may be defeat- 
ed. II. 194. 20. 


REVELATION (divine); neceſſary for clearing up 
the law of nature, I. 7. 24. 


Io it is owing the certainty of a future life. I. 
| 6. 23. 
REVERENTIA ; marital or filial reverence not 
ſufficient to reduce a deed as extorted, I. 256. 
1. 
REveRsSIONS; they generally concern ads. 
but ſometimes added to a ſale ; the difterence 
between them. I. 416. 29. 
An irritancy added to a temporary reverſion in 
a ſale preciſely interpreted, „ 
it is otherwiſe if it appear that, under the figure 
of a ſale, a loan was intended, I. 1b. 30. 
Reverſions, if duly regiſtred or incorporated, are 
real rights by ſtatute, II. 128. 20. in mn. 
— They are either legal or conventional, II. 
ä 124. 5. 
conventional, duly recorded, do not require in- 
timation to the party; however, it is adviſe- 
able to uſe it, | II. 193. 16. 
— Where the wadſet holds of the granter's ſuperi- 
or, the reverſer, on redemption, mult be infeft 
on a diſpoſition from him. II. 132. 28,.—29. 
Lands redeemed, when to be confidered as here- 
tage or conqueſt in the perſon of the reverſer. 
. II. 135. 37. m f.—297, 21. 
Reverſions are fri juris; when are they perſon- 
al to the reverſer. . 120, . 
The effect of a clauſe in the reverſion, That it ſhall 
not be lawful to redeem till payment of all other 
ſums borrowed. II. 127. 16, 
Within what time mult reverſions a-part be re- 
giſtred, II. 124. 8. 
—Bonds for making reverſions, and backbonds of 
truſt, unleſs duly regiſtred, not good againſt 
ſingular ſucceſſors in the lands. II. 125, 16. 


Re- 
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Reverſions either perpetual or temporary, II. 


125. 9. 
— The caſe of a temporary reverſion by our old 
law, - | II. 15. 10. 


— W hat if added to a proper ſale. II. zb. 11. 
In temporary reverſions, how far the irritancy 
takes place without declarator. II. tb. ib. 
A proviſion, That the lands ſhall be redeemed 
with money not borrowed, rejected as unrea- 


ſonable, IL. 127. 15. 
The reaſonable terms of the reverſion mult be 
punctually obſerved. II. 26, 16, 
Legal . (of adjudications), II. 126. 12. 


What if an expired legal is opened. II. 4 16, 
A ſummons of count and reckoning within the le- 
gas againſt an adjudger in poſſeſſion, ſaves it 
rom expiring. II. 124. 6.—131. 27. 
Legal reverſions competent to minors run, but are 
Prorogated during the age of 25 years. II. 124.5. 
See Adjudications, 
Eiks to reverſions muſt be regiſtred as reverſions, 


II. 129. 21. 

— What rights are capable of eiks to the rever- 
ſions, | II. 2b. 15. 
— Mid-impediments, that hinder the effect of an 
ei, II. zb. 1b. 


The effect of a clauſe in a reverſion, That the 
lands ſhall not be redeemable till payment of all 
the back - tack duties. II. ib. 22. 

Reverſions, when aſſignable, II. 126. 14. 

—Do they paſs to heirs, tho' heirs are not men- 
tioned. II. 16. 16. 

In what caſes muſt diſcharges of reverſion be duly 
regiſtred, IT. 136. 41. 

An unregiſtred diſcharge good againſt the grant- 
er, his heirs, and gratuitous ſingular ſucceſſors. 


II. 16. 15. 

Reverſions of old good againſt purchaſers, even 
without regiſtration, III. 16. ib. 
—necefſlity of regiſtration introduced by the act 
1617. II. ib. 10. 
Aſſignations to regiſtred reverſions muſt be regi- 
ſtred. II. 135. 39.— 193. 16. 


See I/adlſets. 
Review; in what caſes may the lords of ſeſſion 
review their own extracted decrees. II. 516. 
The high court of admiralty may review their 
own ſentences. II. 539. 3. 
Decrees before foreign courts pleaded on liable to 
review before the court of ſeſſion, I. 33. 80. 
— But if execution has proceeded, the ſame can- 
not be reverſed on a review. II. 627. 12,—14. 
REvocaTIoN (by a minor); intra annos utiles, 
without reduction, is effectual. I. 180. 74. 

See Minors. 
Clauſe, with power to revoke deeds. I. 240. 11. 
Can ſuch power be exerted in prejudice of fingu- 


lar ſucceſſors. I. ib. 1b. 
Donations between man and wife revocable. I. 
131. 95. 


See Marriage. | 
In revocation of teſtaments, or other writings re- 
vocable, oath of the party not to revoke, cannot 
bar it. I. 468, 58. 
The effect of a derogatory clauſe in a teſtament as 
to future teſtaments. III. 64. 62. 
REVOLUTION (of government); in Great-Bri- 


— 


tain, anno 1688, juſtified, III. 65. 64. 
This no precedent for rebellions, III. 1. 76. 
A criterion, when revolution of government is 

lawful, III. 26. 76, 
—Sidney's plan on this head diſproved. III. 76. ib. 
RHoDIAN law. I. 233. 29, &c. 

See Contribution, 
Richrs; what, I. 87. 20. 
in what ſenſe are they the object of mw 34: 
5—80. 
IIn a general acceptation, they comprehend ac- 


tions and exceptions, I. 87. 20. 
Aas likewiſe poſſeſſion. I. ib. ib. 
How are rights underſtood in a limited ſenſe. I. 16. 

21, 

Rights (of blood) ; indelible. III. 49. R. 4. 
See Blood. 

Every one may lawfully uſe his own right. III. 

80. R. 28. 


A parallel rule to this, III. 76. 108. 
—One may deſtroy any thing fixed to his tene- 


ment, III. 16. 109. 
Even tho' his neighbour thereby ſuffer preju- 
dice, III. 20. 110. 
but cannot immit any thing upon his neighbour's 
tenement, III. $1. fit. 
nor uſe his right purely in emulationem vicini, III. 
| ib. 112. 
— The preſumption lies, that ſuch is not the caſe. 
III. 78. 15. 


For the public good, ſometimes people reſtrain- 
ed in the exerciſe of their property. This il- 
luſtrated. III. 75. 113. 

One's right cannot be taken from him without his 
act or conſent. III. 51. R. 5. 

How one's right and act underſtood here, III. 7b. 


22, ; 


Act extends to crimes, and Right to obligations, 
but not to poſſeſſion. III. 25. 7b. 
This rule takes place, more eſpecially in Great- 


Britain, III. 16. 23. 
Preſcription not derogatory to this rule. III. 7, 
24 

An exception from this rule a ſubſerviency to the 
public, III. 2b, 15. 
—as in the cafe of abrogating our heretable juriſ- 
dictions. III. 76. ib. 
Rights void cannot, by courſe of time, become 
valid. III. 57. R. 11. 
This rule takes no place where the deed is voidable 
only within a limited time, III. 16. 47. 


—or where the law ordains that a deed ſhall be- 
come void by courſe of time, III. 26. 16. 
or where a new right ſuperveens to the author. 
| III. 58. 76. 

A general right to all one's effects implies the bur- 
then of his debts to the extent. II. 636. 17. 
A right validly conſtituted muſt remain good, tho' 
matters come to that {tate where it could not 
have begun, 
—as in the caſe of rights acquired from perſons 
becoming thereafter inſolvent. III. 75. 41. 
A right, which is only i» I eee talls when 
matters come into that ſituation in which it 
could not have begun. III. 10. R. 13. 
Examples, ſhewing the conſiſtency of theſe two 
maxims. III. 59. 44. 
Equipollence in the conſtitution and diſſolution of 
rights. 


III. 58. R. 12. 
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rights, III. 64. R. 16. 
Ivo other rules parallel to this, III. 16. 60. 
— Marriage an exception from this rule. * 75 

ih, ib. 
A faculty to alter a diſpoſition of lands exerted by 
teſtament, tho* one cannot ſo tranſmit them, 

not contrary to this rule, III. 26. 61. 
At takes place in teſtaments, tho' having a dero- 

atory clauſe. III. 26. 62. 
This rule miſapplied to the caſe of diſſolving civil 

government. III. 65. 64. 

The Revolution, how juſtified upon this _ = 
ib, ib. 

Rights are acquired either for onerous, rational, 
or gratuitous cauſes, I. 87. 21. III. 90. 138. 

— The ditferent effect of theſe ſeveral a” 93 
10. 10. 

Rights are either by conqueſt or ſucceſſion, I. 88. 
23. 

— The difference between conqueſt and heretage 

in the collateral ſucceſſion, I. 1b. 10. 
— They likewiſe have different effects as to the 

power of diſpoſal. I. 89. 24. 
Rights either perſonal or real, I. ib, 25. 
perſonal, otherwiſe termed obligations. I. 1b. 


24. 
See Deeds, Writings. 


Rights real, I. 503. 1. 
Phe original community of all things is previ- 
ous to them. I. ib. 2. 


Rights perſonal and real ſound actions of the ſame 


nature. II. 607. 2. in f. 
Rights moveable and heretable, I. 514. 36. 


—— Heretable how made moveable, and moveable 


made heretable. I. 515. 37. 
See Moveable and heretable Obligations, re- 
al Burthens. 


Rivers; to whom does an iſle ariſing in a river, 
or emerging in the ſea belong, I. 507. 10. mf. 
The channels of rivers, when deſerted, belong 
to the heretors of adjacent grounds, I. 26, 1b. 


— "The modern law as to iſlands in the ſea, or pub- 
I. ib. 11. 


lic rivers and deſerted channels. 
Grounds whereupon it is ſuppoſed that the nor- 
chern and weftern iſles were originally part of 
the dominions of our kings. I. tb. 10. 
See Ports, Things. 
RORBBER V. 
See Spuilie. 
Rocks. I. 59. 58. 
See Vagrants. 


ROLL; of electors of members of parliament; 
how to be adjuſted, II. 457. 29, &c. 
—— Perſons ſtruck out of the roll, or inſert in it un- 
duly, how to be rectified. II. 16. ib. 
See Parliament. 


RoLLMENT (of court); the record of the court 
ſo termed, II. 493. 2. 


ROL Ls (of records). II. 496. 13, &c. 
See Regiſters. 


Rolls (of cauſes); before the lords of ſeſſion, II. 


I. 274. 124, Oc. 


10. 4. 


5 
RoTuLoRUM (clericus) ; the clerk-regiſter fo 
Called. 


II. 493. 2. 

Rove (of ſhips). I. 448. 21. 
Roup ; at the inſtance of an apparent heir. II. 370. 
12. 


See Behaviour (as Heir), Heir. 
Vol. III. 
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Roup and Sale of bankrupt eſtates, III. 28. 21, Cc. 
See Sale. 
Rur Es (of the civil law); in the title De reg. Ju- 
vis, explained and adapted to our law. III. 44. I: 
A rule of law defined, and its uſe. III. 45. R. 1. 
The rules of law holden as a ſubſtantial part of the 
civil law, III. 16. 2. 
—ought to be kept within due bounds, and only 
applied in proper caſes, III. 16. 3. 
how is the ſtudent to apply himſelf to theſe 


rules. III. 7b. 4. 
The danger of miſuſing the rules, III. 108. R. 54. 


—Inftances of the dangerous uſe of rules of law, 
| III. /. 192. 


Difficult to make a rule upon matters that depend 
on fact rather than law, III. 76. 193; 


—or where equity is chiefly to be regarded. III. 
ib. ib. 

How underſtood, that in queſtions de bono et & 
many errors are committed. III. 26, ib. 
In uſing a rule of law, it muſt be conſidered if the 
cale falls under it, or is an exception from the 
rule, III. 109. 194. 
—Precautions to be obſerved in uſing the rules of 
law. III. 75. 195. 
Danger of miſapplying the rules of the law of nature 
likewiſe. III. ib. 196. 
If miſtakes in applying the rules of law are avoid- 
ed, and due precaution obſerved in the uſe of 
them, they may ſerve to excellent purpoſe. III. 
110. 197. 

RUN RIGd; the diviſion of lands lying runrigg on 
the act 1695, I. 220. 39. 
— Before what judges to be ſued, I. ib. ib. 


— The manſion-houſes to be reſerved to the re- 
ſpective heretors. 


I. 1b. ib. 
Borow-acres excepted from the act. I. 16. ib. 
RvuRAL (ſervitudes). I. 678. 16. 


See Servitudes. 


8 

ey ATH-DAY (now Sunday); the obſervance 
of a ſeventh day in the week not from the law 

of nature, but of divine poſitive inſtitution a- 
mong the Jews, I. 5.17. 
called likewiſe the Lord's-day in the civil law, 
as well as with us, III. 31. 3. 
— he divers grounds for the obſervation of it 


with us: III. 75. 16. 
Sce Sunday. 


SACRAMENTS; on whoſe expence communion- 
elements to be {urniſhed, II. 69. 190. 
— W hat if no ſum is alloted for that purpoſe, II. 
ib. ib. 

— Who bound to purchaſe the utenſils for admini- 
{tration of the ſacraments, II. 7h, 191. 
— may they be fold or exchanged on occaſions II. 
| 70. ih; 


SACRE (res), things ſacred. I. 84. 11. 


See Things. 


SALARIES (and honoraries) ; of lawiers and phy- 
ſicians due without paction, 


I. 392. 2. 
not properly Hires. I. ib. ib. 
Salaries, how far arreſtable. I. 159. 14. 


A factor clearing accounts, without ſtating ſalary, 
paſſes from ſuch claim. a I. 392. 2. 


SALE (and commerce); permutation or excambi- 
on, and ſale for moſt part, are regulated by the 
Ff 


ſame 
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ſame rules, but in ſome particulars _ differ, 


407. 1. 

They agree as to the caſe of latent eng op 
, I. 408. 2. 
15. thing muſt be offered back when latent 
inſufficiency appears. | I. 7b. ib. 
The action guant: minoris. I. i6. ib. 
The effect of one's knowingly ſelling or exchang- 
ing inſufficient things. I. 76. ib. 
In ſale there muſt be a price. „ . 


No reduction of the contract of ſale competent with 
us on account of the thing's being ſold within the 
half of the juſt value, or above the _ 
ib. ib. 

The difference between ſale and excambion, as to 
ſatisfying the contract. | I. 1b. 4. 
Regreſs competent in the excambion of lands, 
where the property is evicted from one of the 


parties. | I. 409. ib. 
In excambion of moveables, no ſuch relief is com- 
petent. I. ib. 5. 


| See Excambion. | 
How far error in the ſubſtance, quality, or quanti- 


ty, of the thing ſold, affects the as" * 

« TD, U. 

Who may buy or ſell, I. ib. 7. 
— Members of court diſcharged to buy depending 
ſuits; | I. 410. 10. 
How far growing corns, or jactus retis, the ſubject 
of ſale. I. 1b. 8. 


Things prohibited to be 3 or ſold, I. 1“. tb. 
— Imaginary ſtocks not the ſubject of ſale; I. 16. 9. 
For preſerving the game, wild-fowl not to be bought 
or uſed at certain ſeaſons. I. 26. ib. II. 571. 13. 
The ſelling wine or beer mixed with corrupt li- 
quors of old a capital crime, but now puniſhable 
arbitrarily. I. 411. 10. 
How far monopolies, as prejudicial to commerce, 
are allowed or diſcharged, I. tb, 11. 
In what caſes a right of monopoly effectual, I. 
ib. ib. 

— Granted to inventors of new manufactures, and 
authors of books, purſuant to ſtatutes, I. 16. 76. 
The nature of the privilege granted to authors of 
books, and what requited in order * I, 
18. I2. 

How far growing corns may be lawfully fold. I. 
ä 412. 14. inf. 

Markets and fairs allowed for encouragement of 


commerce, | I. ib. 13. 
| — They are ſecured from forſtalling, regretting, 
or ingroſſing. I. 16. 14. 


See Fairs (and Markets ); | 
Uſing falſe weights and meaſures, how r 
I. 16. 15. 
The caſe of one knowingly ſelling things vrohibie. 
ed to a buyer ignorant of it, or on the contrary. 
; I. 413. 16. 
How far a contract of ſale, concerning run goods, 
ſubſiſts, I. th, ib. 
— The faculty granted by the 11th Geo. I. to the 
buyer or ſeller of ſuch goods, I. 1b. 17, 
The effect of earneſt in the contract of ſale. I. 414. 


20. 

How the ſeller is preferable on the things ſold for 
the price, where the buyer is bankrupt, or be- 
comes ſuch, I. 16. 21, 


The ſeller may retain the thing ſold till payment 


of the price, or ſecurity is given for it. I. ib. ih. 
On the ſeller's delay to deliver the commodity, if 
it periſh by accident it is loſt to him. I. 76. ib. 
The preſumed time and place of delivery, when 


none is expreſt. I. 1b. 22. 
What acceſſaries muſt be delivered with the thing 
ſold. I. 16. it. 


Payment of the price, at what time and place muſt 
it be made; what if there is hazard of eviction. 


I. 415. 23 


Abſolute warrandice always implied in ſale. I. ib. 
24. 

The proceſs of eviction muſt be intimated to the 
ſeller, I. 15. 25. 
— The effect of eviction, I. ib. ib. 
— The caſe of improvements, how ordered on fuch 
occaſion. I. 16. 10. 


The price muſt be paid in good coin. I. ib. 26. 
High treaſon to forge gold or ſilver coin. I. 76. ib. 
The penalty of fotging braſs or copper coin. I. 


416. 27. 

The penalty of knowingly uttering falſe or coun- 
terfeit money. I. 16. 28. 
Reverſion in ſale either temporary or perpetual, I. 
| 3 8 | ib. 29. 

— The difference between a perpetual reverſion — 
a ſale, and that in a wadſet, I. 7b. ib. 

— The effect of an irritancy of a temporary rever- 
ſion added to a ſale, I. 16. ib. 


duch reverſions muſt be duly regiſtred, to affect 
ſingular ſucceſſors in the lands fold, I. 76. 76. 
In ſuch reverſion, diſtinction muſt be made 
whether the contract is truly a ſale, or only a 
wadſet, which muſt appear from the circum- 


ſtances, I. ib. 30. 
The pactum legis commiſſoriæ in ſale, by the civil 
law, I. 417. 31. 


— The effect of ſuch paction, on non-payment cf 
the price at the day fixed, the ſeller may either 

| adhere to the bargain, or reſile from it. I. iB. ib. 
Hou far this paction may affect ſingular ſucceſ- 
ſors of the buyer, I. 16. ib. 
— What is incumbent on the ſeller, if the buyer fails 
in payment at the day limited. I. ib. 32. 
The paction, termed Addictis in diem in the civil 
law, at I. ib. 33. 
What is incumbent on the ſeller if another offer 
more for the thing than the buyer had bought 

it at, „ 
— How far ſuch pactions affect moveables. I. 15. 10. 
SALE (by roup); it is either judicial or 3 
ih. 34. 

The effect of a judicial ſale, by roup of a — 
rupt's eſtate, I. 1b. ib. II. 238. 102. 
ale of lands belonging to a pupil, muſt be by the 
authority of the lords of ſeſſion, I. 169. 29. 
convenient likewiſe to be interpoſed to a fale by 
a minor and his curators. I. 175: 53. 


Who muſt be cited in a ranking and ſale. III. 29. 


Jo 
The whole eſtate muſt be brought under it. III. 


ib. ib, 
In what caſes the purchaſers at a roup may claim 
abatement of the price. III. 16. 24 


Sale of a bankrupt eſtate may proceed, tho? a re- 
verſion be competent to the bankrupt. II. 238. 
102. 


The peculiarities in ſuch decree of ſale. II. 26. 24, 
| The 
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MATTERS OF THE SCOTCH LAW, Ge. 


The caſe of a purchaſer at a judicial roup, as to 
his entry with the ſuperior. II. 239. 10g. 
A decree of ranking, in the caſe of a bankrupt e- 
| ſtate, muſt preceed the ſale. II. ib, 104. 
The creditors muſt adjudge, to intitle them to 
draw their ſhates of the price. II. 1b. ib. 
— How far factors on ſequeſtred eſtates bound to 
adjudge for behoof of the creditors. II. 10. 105. 
What incumbent on the creditors, upon receiving 
their ſhares of the price. II. ib, 106. 
The purchaſer's ſecurity, upon payment or con- 
ſignation of the price, I. ib. 16, 
— may get up his bond for the price, II. 240. 107. 
The rights and diligences of the creditors ſubſiſt 
till they get payment, II. ib. 108. 
What if the eſtate is fold by parcels, and pur- 
chaſed by divers perſons. II. 16. 109, 
A judicial ſale at the inſtance of an apparent heir, 
| II. 16. 110, 

— he is intitled to draw the price without any ſer- 
vice, II. 26. 111. 
— Or of an heir ſerved upon inventary. II. 74. 110. 
If adjudications are led atter the ſale, within year 
and day of the firſt effectual one, which was led 
before, they come in pari paſſu with it. II. 1b. 
112. 


Perſonal creditors muſt adjudge, before they can 


draw of the price. II. 241. 10. 
Who may purſue a ranking and ſale. III. 28. 21. 
What if no purchaſer appear when the eſtate is 

expoſed. | III. 29. 16. 
The courſe, where there is a donatary to the 

debtor's liferent eſcheat, . 
Or other liferents affecting the lands. III. 1. 10. 
Debts ranked devolve to the heir, tho' the anceſ- 

tor died after the ſale. III. 30. 25. 
Other judicial ſales of lands competent before the 

court of ſeſhon, III. 7b. 26. 
Hou far lands entailed may be fold for payment 

of the tailier's debts. III. 26. 10. 

ä Sec Competition, Ranking, 
A voluntary roup of a bankrupt eſtate, not ſo ſe- 

cure as a judicial one. I, 272. 119. 

h See Bankrupt. 
What diligence is incumbent on the ſeller for 

keeping the thing ſold till delivery, I. 418. 35. 
On whom lies the risk of the thing ſold, periſh- 

ing by accident after the ſale is perfected. I. 419. 

| 30, 
Action competent to the buyer againſt the ſeller, 
and to the ſeller againſt the buyer; the import 

of both. RE YL 2 
Contracts of inſurance a kind of ſale. I. 7b. 38. 

See [nſurance. 
SAL MON-FISHING ; is inter regalia, I. 574. 111. 
Alt may be acquired by preſcription, even upon 
rights flowing from ſubjects. I. 575. 25. in f. Il. 
102. 9. 
The manner of fiſhing by cruives and zairs. I. 944 
111. 


8 68. 82, Ee. 


See Cruives. 
SALTERSs (and coaliers). 

See Slavery. 
SALVAGE; perſons employed to fave a ſhip in di- 
{trels intitled to ſalvage, 
— Salvage in other caſes likewiſe due, I. 209. 3, 


— No conſideration had of the ſalvage in the 


LATE, $. 


» 
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freight, for what was performed of the voyage, 
; 1. 235, 39: 
—dalvage, how to be adjuſted and recovered, I. 
ib. 40. 
SAN c T (res). I. 85. 13. 
See Things. 
SANCTUARIES, all churches of old ſanctuaries or 
aſſylums, III. 14. 1. 
—But we have none at preſent, except the king's 
palace of Holy-rood-houſe, III. 7b. 20. 
Is booking neceſlary in order to the privilege, 
III. 15. 2. 
Fraudulent bankrupts not intitled to its protec- 
tion. III. 55. 3. 
The ſanctuary gives not protection againſt debts 
contracted within it, nor againſt puniſhment 
for crimes. III. 2b. 4. 
Temples and altars among the Gentiles ſanctua— 
ries, | III. 16. 5. 
— The altar of mercy at Athens. III. 40. 16. 
The privilege of Aſlylum among the Jews. III. 16.10. 
The privilege of Aſſylum among the Romans, af= 
ter they. embraced Chriſtianity. III. 16. 6. 
The privilege of ſanctuary, by the canon law, ex- 
ceſſive as to criminals, III. 20. 7. 
— How far the privilege competent to debtors by 
the canon law, or by our old law. III. 1b. 8. 
The extent of the privilege of ſanctuary. III. ib. 9. 
SATISFACTION (of obligations) ; how far equal 
to payment, I. 490. 20. 
— When without real payment, or the equivalent, 
its effect. | I. 16. ib, 
See Acceptilation, Payment. 
SATURDAY'S (flop) ; in cruives. I. 574. 111. 
SCANDAL ; actions of ſcandal, how far peculiar 
to the commiſſars, II. 548. 12. 
If they are of a high conſequence, muſt be pur- 
ſued before proper criminal courts, II. 7b. ib. 
—where they chiefly concern damage in one's 
profeſſion or trade, are competent before other 
judges ordinary. II. 2b. 10. 
See Injury. | 
SC100LS ; public ſchools ought to be erected in 
every partſh for the education of youth, I, 159. 


16. 

By whom the ſchool to be built, and the ſallary 
provided, I. 160. 17. 
— They who ſuffer the ſchoolmaſter's fallary to 
run in arrear, liable in the double. I. ib. 18. 
Public ſchools, how far inconvenient to husband 
ry. I. 1b. ih. 
Poor children allowed to be received into ſervice 
for a limited time, in order to their being main- 
tained and educated, I. ib, 19 
— What power have the maintainers over ſuch, 1. 
| 161. 20. 

In ſuch caſe correction allowed, death, diſ- 
membration and torture excepted; this a good 
rule for economical government. I. :6, ib. 


Remedies to prevent the growth of popery, as to 


the education of youth. 
See Mortiſicatious. a 
SCRIPTURES (holy); the only rule of faith in reli- 
gious matters. II. 590. 15. mn . 
SCROLLS (of writings) ; how far uletul in proving 
the tenor. II. 642. 2. 
SEAS, I. 82. 2. 


I. 16. 41. 


See Things, Rivers. 
Se 
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See Decrees, res judicata. | 
SEPARATION (of man and wife); from bed and 


SEA-GREENS ; they belong to thoſe who have 


- poſſeſſed them as their property. I. 83. 4. 
SEALING (of deeds); was of old in uſe, but now 
the party's ſubſcription neceſſary, I. 334. 37 
— The diverſity between our law and that of Eng- 
land, as to the ſealing or ſigning of deeds, and 
delivery of them. I. 350. 16. 
SEALS (the king's); grants by the king of ſuch 
things as ma bo conveyed by aſſignation among 
ſubjects, paſs the privy ſeal, II. 259. 39. 
of lands and heretages, under the ſeal, that came 


in place of the great ſeal, II. 76. ib. 
— Surreptitious grants by the king may be ſtopt at 
paſſing the ſeals. II. tb. ib. 


SE1$IN ; it conſtitutes the real right, I. 549. 40. 
—of diſcontiguous lands muſt be taken on all of 
them, unleſs there is a clauſe of union, I. tb, 
ib. 

— The difference as to taking ſeiſin of diſcontigu- 
ous lands Burg in different ſhires, upon common 
precepts, and upon thoſe on retours. I. ib. ib. 
Muſt the witneſſes to a ſeiſin ſign every Page of it. 
4 - $5O, th; 


Is a ſeiſin, Dy a notary deprived, good. I. 549. 6. 


How far ſeiſins, by an improper ſymbol, ſubſiſt. 
I: 550. 41: 
Before inſtruments of ſeifin were introduced, na- 


tural poſſeſſion ſufficient to complete the right, 


| I. 26. 1b. 
—when introduced with us. I. ib. 16, 
The warrant of ſeiſins in*burgage-lands. I. 551. 
42. 

Seiſins require a ſpecial mandate, inferred from its 
being filled up in the precept. I. 549. 39. 
Precepts of ſeiſins need not be produced after 40 
years. I. 551. 43. 
Seiſins proprits manibus. I. tb. 42. 
Regiſtration of ſeiſins. | I. 16. 44. 


If the principal ſeiſin is loſt, may it be renewed | 


from the protocol. I, ib. ib. 
How far a general reference in the ſeiſin to bur- 
thens, contained in the diſpoſition or charter, is 
effectual. | I. ib. ib. 
Seiſins not booked in the regiſter, tho* marked as 
regiſtred, not good againſt ſingular 3 

| I. 552. 16, 
Deſcent of an eſtate upon the heir, before his ac- 
tual infeftment, does not conſtitute a ſeiſin in 
law, II. 360. 3. in f. 
Hut if he continue three years in poſſeſſion, that 
deemed ſuch to a certain effect. II. 355. 105. 

See Infeſtment, Heirs. 

SEIZURE ; prohibited, or run goods, ought to be 
ſeized and condemned as forteited, in terms of 


the ſtatutes in that behalf, I. 526. 20. 
If ſuch goods are bought, and thereafter ſeized, 
is the price due, I. 413. 16. 
— The caſe of ſuch goods being offered to ſale, by 
the ſtatute 11 Geo. I. I. ib. 17, 
SEMIPLFNA (probatio) ; what. II. 630. 5. 


See Probation. | 
SENATUS-CONSULTUM Macedonianum takes no 


place with us. I. 356. 8. 
What remedy have we ſomewhat _ to it. 
I. 162. 3. 

SENTENCE-MONEY, what, II. 445. 54. 


—now quite taken away. II. 26. ib.—5 53. 9. 


SENTENCES, II. 675. 1, Cc. 


board, diſtinct from divorce, I. 140. 136. 
—On-what grounds is it competent, I. ib. 137. 
Either voluntary or judicial, I. ib. ib. 
What if the wife leave the husband without his 

conſent, I. ib. ib. 

— When. voluntary, the aliment falls on ſubſe- 
quent reconcihation. I. ib ib, 

A ſeparate aliment may be granted by the court 
of ſeſſion, without a decree of ſeparation before 


the commiſſars. I. 7b. ib. 
A wife living ſeparated, liable to obligations for 
her own aliment, I. 126. 72. 
— How far is the husband liable for neceſſaries, 
for thc wife living ſeparately, I. ib. 1b. 


can the husband conſtitute a ſeparate aliment to 
his wife, unaffectable by his creditors. I. 130. 

| Is 

Can a ſeparate aliment be affected for bygone fur- 
niſhings. | I. 16. 16. 
SEQUELS (in thirlage); they may be ſeparated from 
the multures. I. 684. 38. 
SEQUESTRATION ; it is either voluntary, or ne- 
ceſſary awarded by the judge, I. 377. 15. 
—not granted, where either party is in the peace- 


able poſſeſſion, I. 16. ib. 
Various grounds whereupon the court of ſeſſion 
ſequeſter eſtates, I. ib. ib, 
it cannot be done, unleſs the ſubject be in court 
by judicial proceſs. I. ib, ib. 
The office of a ſequeſtree. I. ib. 16. 
Sequeſtration of bankrupt eſtates, when compe- 
tent. II. 239. 105. 


Adviſeable for an heir, cum beneficio, to inſiſt for 
ſequeſtration in the mean time. II. 312.71. 
What is Fee, r on the lords —_— who are 
Judicial ſequeſtrees. 377. 16. 

See Bee * 
SERVANTS ; their condition with us, I. 58. 54. 
One cannot bind himſelf for life, I. 69. 83. 
Menial ſervants. I. 58. 54. 
Servants are free perſons, l ö 
— How far their maſters orders will excuſe them 

in crimes or offences. HI. 102. 173, &c. 
Servants apoſtatizing to popery. I. 58. 54. 
Servants wages are not abated on account of a 

ſhort ailment or indiſpoſition. I. 434. 19. 
The maſters muſt give timely notice, they are to 

part with their ſervants, or the ſervants of their 

intended departure, I. 58. 56. 
What is a juſt cauſe of departure during the 

term, * I. 1 55. 
—- T he ſervant's cauſeleſs deſertion, or the maſter's 

turning off his ſervant without juſt cauſe, ſub- 

jets the party in the fault to damage. I. ib. i“. 
Servants wages a privileged debt on the maſter's 

executory. I. tb. ib, 
See Fees (Servants). 
SERVICE (of brieves). 

See Sheriffs. 
SERVICE (of heirs). II. 327. 16. 
— How far is it neceſſary as to tacks. II. 324. 9. 
A general ſervice may be before any judge ordina- 

ry. II. 327. 17. 
But a ſpecial ſervice muſt regularly be before the 
judge of the territory where the lands lie, II. 
329. 2 

In 


II. 554. 11, Cc. 


c 
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In what caſes does it proceed before the ma- 
cers. II. 329. 24. 
See Hetrs. 


SERVICES (of tenants); where performable, I. 


475. 81. 

—A general clauſe of ſervices, uſed and wont, 

prohibited. II. 424. 25. 

Perſonal ſervices by vaſlals to ſuperiors diſcharged, 

I. 621. 12. 

—Harriage and carriage not included in the prohi- 

bition, I. ib. ib. 

—ſuch ſervices not due, unleſs exafted yearly in 

due time. I. 7b. 16, 

SERVITUDES, perſonal or real I. 656, 2. 

Perſonal, called Liſerents. I. 657. 3. 
See Liferents. 

Real or predial ſervitudes, I. 674. 1. 

Dominant and ſervient tenement, what, I. 67 5. 

th, 

—ſuch ſervitudes, how acquired by the deed of 

the party, I. ib. ib. 


—and how by the poſitive preſcription. I. 26. 2. 
The different effect of a ſervitude impoſed by the 

party, and that by preſcription. I. 16. 3. 
The proprietor only can impoſe a ſervitude, I. 76. 


| — They are either or rural ſervitudes, I. 10. 6. 


— Theſe diſtinguiſhed by the different tenements, 
to which due, as they are city-tenements, or 
rural, I. tb 1b. 

The difference between the ſervitude of ſupport 
(oneris ferendi), and that of tignt immittendi, or 
putting in a beam. I. 7b. 6. 

Incident to all ſervitudes, except that of ſupport, 
that the owner of the ſervient tenement is only 
bound to ſuffer ſomething to be done, but not 
to act. I. 676. 7. 

What power is competent to one to remove, at 
his own hand, a beam put into his wall, or 
projected over his area, I. tb, 8. 

—or to deſtroy or demoliſh any thing built upon 
his own ground, I. 16. 26. 

—An exception as to a going mill built upon a 
march-water. I, ib. ib. 

The obligations between the owners of the lower 
and upper ſtories of the ſame tenement, to- 
wards each other, reſemble a ſervitude, I. 16. 9. 

——Extraneous proviſions in favour of an upper ſto- 


ry, how far binding upon the purchaſer of the 


lower from the granter. I. 16. ib. 
The caſe of a common wall or entry. I. 677. 11. 
Regulations in the city of Edinburgh touching 
buildings. I. 16. 10 
What remedy is competent to the neighbouring 
heretors, againſt one who exceeds the ſtandard 


in building, I. 1b. ih. 
In building, one ought to prevent the rain from 
falling on his neighbour's ground. I. 16. 12. 
Stillicides, ſinks, or water - ſpouts. I. ib. 13. 


The rule in ſtillicides or water- ſpouts, as to rarl- 
ing or lowering the ſervient tenement. I. 2b. 15. 
There are negative, as well as poſitive, city-ſervi- 
tudes, I. 678. 14. 
The ſervitude altius non tollend! ; of lights and pro- 
ſpect. I. ib. ib. 
Theſe ſervitudes may be varied or multiplied ma- 
. Ny ways. I. tb. 15. 


One may obſtruct his neighbour's lights, if there | 


Vor. III. 


is no ſervitude on his ground. I. 4b, ib. 
See Rule 31. v. III. p. 83. 

Rural ſervitudes. 1. ib. 16. 

Ways or paſſages ſuch; free iſſue and entry com- 

etent without any ſervitude, I. 1b, 17. 

Either private or public. ib. ib. 


W hat liberty is competent to the owner of the ſer- 
vient tenement, as to labouring the ground, o- 


ver which a way is conſtitute. I. 16. 18. 
Ways (private); with us either foot- roads, horſe- 
roads, or cart-roads. I. 679. 19. 


The ſervitudes of iter, adus, et via, by the civil 
law, how far they hold by our practice. I. ib. ib. 


— 678. 16. 
The breadth of via or cart- road. I. 679. 20. 
Public high-ways, a kind of ſervitudes over the 
grounds thro' which they pals. I. 679.21, 
Sce Mays. 
The ſetvitude of watering, I, 681. 28. 
— and of a water-courlſe, I. 16. ib. 
— and of a mill-dam. I. 16. 10. 
What power has each heretor over a march-wa- 
"ITE | I. ib. 29. 
What if the water, by its natural courſe, runs on 
the neighbour's ground, I. 682. 30. 
or if it is occaſioned by ſome work on the o- 
ther's ground. I. 1b, ib. 


How far can one throw the rubbiſh on his neigh- 
bour's ground, or ſend up the ſmoak to his pre- 
judice, without a ſervitude. III. 81. 111. 

See Rule 28. v. III. p. 80. 

The ſervitude of fewel, feal and divot, I. 682. 30. 

For moſt part it is included under common pa- 
ſturage, but may be ſeparated from it. I. ib. 31. 

Common paſturage (ſervitude of). I. 682. 32. 

See common Paſturage. 

What if the heretor of the dominant tenement 
acquire the ſervient, or on the contrary. I. 684. 

One that has not a tenement in propetty, 1 1 
acquire the ſervitude of common paſturage. I, 


683. 36. 

Servitudes are loſt, either by renunciation or pre- 
ſcription of liberty. I. 690. 61, 
SERVITUDE (or bondage). I. 68. 80, Cc. 


Sce Slavery. 
SEs83ON (court of); when erected, II. 508. 1. 
—why ſo called, II. $11, 10. 
— Their ordinary ſederunt- days. II. 510. 5. 
See Lords of Seſſion. 


SETTLEMENT (of the poor); regulated by their 


laſt three years reſidence. I. 160. 59.— 163. 10. 


Sec Poor. 
SETTS of (royal borows); their particular conſti- 
tution, ſo termed. II. 578. 4. 


See Borows. 

SETT of ſhips (action of); in order to a ſale of a 
partner's ſhare. I. 220. 40.—448. 21. 

See Ships. | 
SHERIFFS; their original, and why called Vice- 
comites, II. 551. I. 
— They anciently had power to review the pro- 
ceedings of baron- courts; but this afterwards 
altered, I. . 2, 
— They cannot impoſe any burthens upon the 
ſhire, II. tb. 3. 
Some ſtewartries the fame with ſhires, and only 
differ in the name, | II. 552. 4. 
G g Sheriff 
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Sheriff and ſtewart-courts are to remain Lr 
382. & 

The cumulative juriſdiction declared to belong to 
the king, by the act 1681, now repealed, II. 


ib, th, 

How far was it a ſtreach of the * mw 
1D, 10. 

Moſt ſheriffſhips of old hereditary, II. :4, 6. 
— Their conſtitution at preſent, II. 16. i. 
— Their head-courts of old and at preſent; their 
buſineſs. | II. 553. 7,—8,—9. 

See Courts. 


All heretable ſheriffſhips now abrogated, or re- 
ſumed to the crown. II. 435. 28, Cc. 


| Sheriff-deputes appointed by the crown, II. 442. 


50. 

— Their qualifications, IL. 1b. 1b. 
—are diſabled to meddle as advocates in cauſes 
within their counties. II. tb. ib. 
The ſheriff-· principal diſabled to judge in any cauſe, 
II. 443: ib. in f. 

No ſhare of the fines goes to the ſheriff-deputes, 
II. 445. 54- 

—Sentence-money intirely taken away, II. 26. 1b, 
in place of theſe, ſallaries appointed to By * 
ib. ib. 

—PraQiſers before them muſt take the oaths to 


the government. IL. zb. 55. 


Lands diſunited in the erections into heretable ju- 
riſdictions, are now ſubjected to the ſherift or 


ſtewart - courts where they locally lie, II. 10. 56. 
but in other reſpects continue as before, II. 10. 


1b. 
— The nature and original of ſentence- money 
now taken away, II. 553. 9. 


Their juriſdiction in civil matters, II. 4. 10. 
— ſmall cauſes, in the firſt inſtance, mult be pur- 

ſued before them, II. 15. 1b. 
Brieves, the old method of bringing cauſes be- 

fore them. II. 16. 16, 
Retourable brieves, not pleadable, II. 554. 11. 
Pleadable brieves, not retourable, II. 10. 1 2.—555. 


ib. 
— Why certain civil matters were continued to be 
tried by inqueſt on brieves. IL 554. 11. 
Reduction of retours, how of old proceeded in, 
and how at preſent. IL 555. 13. 
des ers. | 
How other civil cauſes are proceeded in before the 
' ſheriff-court, | IL. 556. 14. 


—A decree in abſence, on holding the party as 
cConfeſt, null, unleſs he was perfonally — II. 

| ih. ib. 
The criminal juriſdiction of ſheriffs. II. 16. 15. 
Petty delinquencies proſecuted by way of com- 


plaint or ordinary action, II. 2b. ib. 


ſuch either at the inſtance of the procurator-fiſ- 
cal alone, or of the party with his * 
N . 1b, 16. 


In criminal caſes a decree upon the merits, in ab- 


ſence of the party, is null. II. 557. ib. 
Crimes of a higher nature are tried by inqueſt. II. 


| ib. 17. 

The lords of ſeſſion advocate or ſuſpend their 4005 
or ſentences, when the procedure is by way of 
complaint or ordinary action, II. 16. 18. 


But the lords of juſticiary, when by way of in- 


queſt. II. ib. ib. 


How far the court kr may alter or vary 


the ſentence proceeding on a verdict. II. 16. 7b. 


The power and duty of ſheriffs, II. 15. 19. 
— They ought to ſtrike the fiars in their counties, 

II. 16. 20. 
— The method of doing it. II. tb. 18. 


The judicative power of ſheriff-deputes, not ex- 
tended by the act aboliſhing regalities, II. 558, 
I 


21, 
— but their territory as to the ſame enlarged. II. 


ib. ib. 

Advocates only capable to be ſheriff- deputes. II. 
ib. 22. 

New regulations, in order to their admiſſion, that 
they may be duly qualified. . 
The ſherift-depute the principal conſervator of the 
peace of the ſhire, II. 559. 23. 


The miniſterial office of ſheriff-deputes, as to ex- 
ecuting poindings and captions. II. ib, 24. 
The duty of the ſheriff to ſerve writs, in order to 
the election of members of parliament. II. 7b. 
25, 

Sherift-deputes, by themſelves or ſubſtitutes, ns 
bound to ſerve all writs or proceſs iſſuing out of 


the exchequer, II. 2b. 26, 
How are they to conduct themſelves in ſerving 
writs of extent. II. 561. 5. in 6 
SHERIFF'S (in that part); meſſengers, why ſo call- 
ed, | 26. 12. 
SHIP-MASTERS. I. 397. 20. 
See Maſters of Ships, edit nautæ caupo- 
nes, Ce. 

SHIPS; they are accounted moveable goods, I. 86. 
17 


— Judicial roup of ſhips can only be by the major 
part of the owners ; but any one of them may 
ſue an action of ſett as to his own ſhare, I. 220. 

f 40.—448. 21. 

— Goods aboard of ſhips cannot be poinded, but 

only arreſted, III. 26. 9. 


— This is the caſe as to affecting the ſhip itſelf, III. 


ib, ib. 
— What if a ſhip bound for a voyage be arreſted. 


ILL. 26. 70. 
See Maſters of Ships. | 
SHORE ; What, and how far common. I. 82. 2. 


SHOWING (of holdings). I. 616. 1. 
SIDE-BAR ; its uſe and deſign. II. 510. 4. 
SIDNEY (ALGERNOON); his plan of government 
diſproved. | HI. 65. 64. 
SIGNATURES (by the king); they muſt be ſigned 
by a clerk to the ſignet. II. 495. 10. 
All ſignatures for infeftment muſt be paſt in ex- 
chequer, II. 537. 12. 
AIs there any alteration by the union in this mat- 
ter. II. 1b. 13. 
Sr NET. 
See Clerks to the Signet. 
SIMONY ; a ſimoniacal ſettlement void by the ca- 
non law, . 
—a ſimoniacal paction a good objection againſt a 
preſentee, II. 24. 63. 
hence is ſuch inferred, II. 1b. ib. 
How far the lords of ſeſſion judges to it, II. 81. 


230. 

Ils a paction with the patron to preſent a _ 
cular perfon, on the incumbent miniſter's de- 
miſſion, imoniacal. II. 7b. ib, 
How 


* ö e eee 


MATTERS OF THE SCOTCH LAW, &c. 


How far church-judicatories may judge in ſimony. 
II. 81. 230. 
S1MPLE (fee); as to lands, an abſolute fee, I. 576, 


117. 

— Powers competent to an abſolute fiar. I. 76. 118. 
See Fees. | 

SIMULATION (in rights); a fraud, I. 260. 68. 

The rule that Plus valet quod actum eff quam quod 


ſimulate wap 515 I. 16. ib. 
Truſts; how far ſimulate rights, I. 16. ib. 
In that view, truſts may ſtill be proved by wit- 
neſſes. I. 16. i6, 


Confidences; are they ſimulate rights, I. 70. 69. 
The import of Confident perſons in the act 1621. 


I. 10. 1b. 

Confidences in benefices. I, ib. 70. 
Gifts of eſcheats, when underſtood to be fimu- 
late. I. ib. 71. 
A right to moveables, retenta poſſeſfione, is ſimu- 
late, I. 16. 1b. 
— The effect of uſing ſuch rights to ſtop a poind- 
ing. I. 10. ib. 
Baſe infeſtments, of old, preſumed ſimulate, I. 
| 552. 40. 

— This taken off by poſſeſſion, I. ib. 10. 


Why did this continue to be the rule after the act 


for regiſtration of ſeiſins, I. 553. 10. 


— The caſe now altered by the act 1693. I. 1b. ib. 
Simulation (in gifts of eſcheat), whence preſumed, 
II. 256. 27. 


—not inferred where the pift is openly conceived 


for the aliment of the party's wife and children. 
II. 10. 28. 
— What if the gift is expedited on the rebel's ex- 
pence, IL 257. 29. 
— To whom is the objection competent, II. :b. 30. 
— What if the gift is directly taken to the rebel 
himſelf. II. 7b. 31. 
See — Donataries, Eſcheat. 
SINKS; water-finks. I. 682. 30. in /. 
See Servitudes. 
Sis rs (of execution). III. 9. 7. 
| See Suſpenſions. | 
SKAITH ; cattle found in the skaith may be ſeiz- 
ed and ſecured, I. 278. 143. 
may be detained-till pay ment of half a merł for 


each head, III. 27. 16. 
Can they for the damages. III. tb. ib, 
SLAIN (letters of). I. 247. 16. 


See Ajythment. 

SLANDER ; Commillars are judges to it. I. 249. 
| 24. II. 540. 7. 
The offender may be fined, and enjoined to re- 
cant. I. 249. 24. 

See Injury, Scandal, 
SLAVERY ; how introduced, I. 66. 77. 
Not contrary to the law of nature. I. 2b. 10. 
The ſtate of ſlaves by the civil law, I. 67. 78. 
— They, are incapable of civil rights, I. . 16, 
In the caſe of their crimes, how far the lord was 


bound to indemnify perſons thereby aggrieved. 


I. 1b, 10. 

In public crimes, ſlaves were more ſeverely pu- 
niſhed than freemen. I. 10. ib. 
The lord's authority over his ſlaves, I. 16. th. 
In caſe of cruelty, the lord was bound to fell 
them, bo 16 
Manumiſſion of ſlaves conſtitutes the lord their 
patron. I. ib. 79. 


] 


68. 80. 
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Slavery is not againſt the Chriſtian inſtitution, I. 


— how practiſed at preſent between . ſtates 
over captives in war, 


15. 81. 

—It is not properly in uſe with us, tho' antient] 
it was. I. 10. il, 
The ſtate of coaliers and ſalters; how does it differ 
from ſlavery, I. 1b 82. 
How coaliers and ſalters may be reclaimed by their 
maſters. I. 1b. tb. 


Are they at liberty by the work's being given up. 
I. ib. ih. 

The penalty of their not working, or deſerting the 
ſervice. I. 69. 76. 
Rogues and vagrants may be apprehended, and 
put to work by coal and ſalt-maſters. I. i. 16. 
The ſtatute, concerning coaliers, is extended to 
watermen, windſmen and gateſmen. I. 16. ib. 
The maſter's power over coaliers and ſalters does 
not extend to life or diſmembration, II. 443. 43. 
hy the late act, the powers competent over 
coaliers not extended to workers in other mines 
or minerals. II. 20. ib. 
One's hiring himſelf for liſe, reſembling ſlavery, 
is prohibited. [. 69. 8: 
The duties of maſters and ſlaves the ſame as in the 
caſe of ſervants. I. 16. ih. 
SMUGGLERS; goods undertaken to be run cannot 
be recovered by the owner, otherwiſe than on 

a proof by the party's oath that he embezzeled 
them. 4 94. 10. 
Is the freight due if they are ſeized. I. 7h. ib. 
If ſold to a perſon knowing their condition, the 
price due tho” they be ſeized, I. 1b, ib. 
-—It is otherwiſe if he is ignorant of it, I. ib. ib, 
— The buyer or expoſer of run goods may ſeize 
them by the ſtatute 11 Geo. I. I. tb. 11. 
hut if the buyer do not uſe the privilege he is li- 


able for the price. I. 16. ib. 
SOCIETY ; ſubjects may be in common without 
ſociety, | 


| I. 443. I. 
How more perſons purchaſing the ſame thing, 


without ſociety, are liable for the price. I. ib. tb. 


Society either expreſs or tacit, I. 444. 2. 
— Univerſal or particular, I. b. il. 
— it is either for an indefinite time, for a time cer- 

tain, or for life. I. ib. 16, 
Societas leonina, what. I. ib. 3. 
Parts or ſhares in the ſociety preſumed proportion- 

able to their contributions. I. ib. ib. 


Things lawful the only ſubject of ſociety, I. 7b. 4. 
— W hat if, in a lawful undertaking, profit is made 
by one of the partners by unlawtul means, I. 


ib. ib. 
— How partners are liable by the deeds of one an- 
other, I. tb. 5.—6. 


At is only in deeds of ordinary adminiſtration 
that one partner can bind the reſt ; but he can- 
not ſubmit the company's intereſt, I. 445. 6. 

— what if one of the partners purchaſe in his own 
name with the company's money, I. ib. 7. 

— The manager adjuſting accounts with any of 
the partners fate againſt a ſecond accounting 
with the reſt, who may only inſpect and re- 
dargue particular articles, I. ib. 8. 

The import of potior eff conditio probibentis in ſo- 

ciety, | I. 1b. 9. 


| — How far one of the partners can ſue the ſociety's 
debtor 
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debtor for the whole debt, I. 445. 10. 
— What if one of the partners lends the compa- 
ny's money upon intereſt, which would other- 
wiſe have lain dead. I. 446. 11. 
If one of the partner's money is loſt in a voyage, 
projected for the company's behvol, it is loft to 
all, | I. ib. 12. 
— How far one of the partners is liable for fraudu- 
lently converting the company's money to his 
own ule, I. ih, 13. 
What if, after diſſolution of the ſociety, one of the 
partners recovers his whole ſhare from a debtor 
of the company's, who afterwards becomes in- 

' ſolvent, I. 16 14. 
Dor if one of the partners is creditor to the com- 
pany, and ſome of them become inſolvent. I. 


ib. 15. 

The import of ſocius ſocii mei non eft ſoctus menus. 
; I. 1b. ib. 

How ſociety is diſſolved, I. 447. 16. 


When one of the partners becomes bankrupt, 
the company is preferable on his claims for re- 
imburſement of advancements by any of them 
for him. I. 16. 17. 
Society is diflolved among the reſt upon the death 
of any of them, — otherwiſe covenanted; 
but a previous paction to aſſume the heir not 
ood, I. 16. 18. 
How far the heir is liable for bygones, or intitled 
to the benefit of undertakings not * I. 

| ib. ib. 

How far one can aſſign his ſhare in co-partnery. I. 
ib. 19. 

Society is diſſolved likewiſe by a due mien, 
LY I. 7b. 20. 

The effect of a fradulent renunciation, I. 10. 1b. 
and of an undue renunciation, I. 448. 16. 
What if the majority renounce before the time 
covenanted. I. 76, 1b, 
Any of the owners or partners of a ſhip may bring 
a proceſs of ſett before the admiral. I. 26. 21. 


Societies, erected by public authority into compa- | 


nies or corporations, regularly are for perpetuity, 

as other corporations. I. 1b, 22. 
IT'he privileges of ſocieties erected into corporati- 
ons, are ſaved by the treaty of union. I. 16. 
23. 
After diſſolution of a private ſociety, how is the 
ſtock divided, | I. 15. 24. 
What if the debts exceed the ſtock, and one of 
the partners contributed only his skill and indu- 
ſtry, does he bear a proportion of ſuch ſuper- 
plus debts. I. 449. 25. 
If one of the partners dies before the adventure 
was entered upon, the partnerſhip is at an end, 

I. 16. 26. 

The leneficium competentiæ, that took place with 
the Romans among partners, does not hold 
with us. I. ib. 27. 
The effect of tranſgreſſing the acts of private ſoci- 
eties impoſing penalties. I. ib. 28, 
The mutual action competent among co-partners, 
| I. 16. ib, 
SOLDIERS; in many inſtances they are favoured 
with privileges, I. 70. 87,—88. 
— Officers disbanded intitled to half pay, I. 71. 


| 90, 
— Military-diſcipline and government ſtrict and ſe- 


* 
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vere. | I. ib. gt. 
The privilege of ſoldiers as to their laſt wills, I. 
: 71. 88. 
— Their notes not liable to the ordinary ſolemni- 
ties. 5 I. ib. 89. 
The articles of war the principal rules of military- 
government. | I. zb. 91. 
Courts- martial, for puniſhment of military crimes, 
I. 6. ib. 

— Mutiny and deſertion puniſhed by death, I. 76. 


th, 

—[n times of peace, thoſe ſeldom puniſhable b 
death or diſmembration, but ſometimes are, l 
\ 10. ib, 
—Courts- martial as to the navy, I. ib, 92. 
Ihe power of courts-martial as to immoralities. 
I. 16. 10. 
A delinquent ſoldier, in ordinary crimes, mult be 
delivered over to the civil magiſtrate, I. ib. ib. 
— The penalty of not ſurrendering the offender. 
I. ib. ib. 
All perſons diſcharged to harbour deſerters, or to 
buy their regimental cloaths or arms, under cer- 
tain penalties. I. 72. 93. 
SOLICITOR ; the king's ſolicitors afliſtant to his 
majeſty's advocate. II. 492. 29. 
SORNERS ; maſterful ſturdy beggars. I. 274. 125. 
SOUMING (and rouming) ; in common paſturage. 
I. 673. 32. in m. 
SOVEREIGN ; the executive power of the law is 
in the king. III. 96. 152. 
The ſovereignity of the Scotch ſeas always belong- 
ed to 8 of Scotland. I. 82. 3. 
The ſovereign legiſlative power is in the king and 
two houſes of parliament, II. 462. 43, &c. 
and of moderating the rigour of law. 111.96. 152: 

See Law. 

Different ſovereigns, in queſtions between them, 
in the ſame caſe as private perſons were in the 


| ſtate of nature. & 10. 3 
Reaſons of ſtate cannot juſtify breach of treaties 
between them. | I. 11. 37. 


How far an abſolute ſovereign bound to obſerve 
the laws of his country. I. 26. 68. 
SpECITIcATION; an induſtrial acceſſion, I. 507. 
12. 
— The rule in ſpecification, as to carrying the 
property, : I. zb. 13. 
— The party who loſes his property or workman- 
ſhip by ſpecification or acccſhon muſt be indem- 
nified. I. 236. 43. 
SPIRITUALITY ; the tithes, why called the Spi- 
rituality of benefices. II. 50. 137. 
SPOUSALS, ſponſalia; how underſtood, I. 106. 2. 
See Marriage. 
SPOLIATION., 
See Spuilie. 
Spoliatus ante omnia reſtituendus, how underſtood. 
I. 280. 148. 
SPUILIE z it comprehends both theft and robbe- 
ry, and all intromiſſion without order of law. 
I. 274. 124. 
Katharines or ſorners, violent ſpoliators; they may 
be killed upon reſiſtance. Lil. 128. 
The title in an action of ſpuilie, poſſeſſion. I. tb. 
126. 
In what caſe may ſtolen or robbed goods be ſum- 


I. 274. 124, Cc. 


marily recovered. I. ib. ib, 
| How 
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How far the heretors of the pariſh where ſuch 
goods are diſpoſed, liable for the value, I. 275. 
126. in 10 

When is it lawful for one forcibly to defend the 
poſſeſſion of his goods. I. 1. 128. 
If one's goods are poinded for another's debt, he 
cannot at his own hand take them back; nor a 


maſter the goods ſubject to his hypothec. I. 16. 


129. 

Action of ſpuilie good againſt lawful 3 
from the ſpoliators, without retunding the price. 

1 I. ib. 130. 

Acceſſaries to acts of ſpuilie ſometimes freed in re- 
ſpect of their bona fides. I. 16. 131. 

How far this action competent againſt the heir. I. 
276. 132. III. 68. 70.  f. 

The peculiarities in an action of ſpuilie, the pur- 
. ſuer's oath in litem, and violent profits, I. 4%. 


133. 
How far a colourable title excuſcs from the charge 
of ſpuilie, I. 16. 134. 


— One may, at his own hand, quietly take poſ- 
ſeſſion of another's goods, when the deed in his 


favour allows him, I. 16. 16. 
Hut cannot, even in that caſe, do it by violence. 
I. ib, ib. 

Lawful poinding a good defence againſt the charge 
ol ſpuilie. I. 227. 135. 
How may a poinding for a juſt debt reſolve into a 
ſpuilie. I. ib. 136. 


See Poindings. 
How far reſtitution of the thing purges from ſpui- 


lie, I. 278. 140. 


This action, how far excluded by the preſcrip- 
tion of three years, I. ib, 141. 
May an heretor take back the goods of his te- 
nant, ſubject to his hypothec, without the 
charge of ſpuilic, I. ib. 142. 
—Poſſeſſors of grounds may ſeize and impound 
cattle deſtroying their corn or graſs, without 
hazard of a uilte. I. ib. 143. 


Can ſpuilie be elided by compenſation upon the 


like committed by the purſuer, I. 16. 144. 
Is ſuch compenſation at preſent lawful or allow- 


able in a civil government. I. 76, 6. 

STABLERS. : I. 278. I, . 
See Edi nautæ caupones, Cc. 

STAMP (required to writings). I. 337. 46. 


dee Mritings. 
Stamping (of executions); of old in uſe, but not at 
preſent. II. 505. 9. 
STATE (of perſons). 145; 1, Ce. 
See Perſons. 
STATUTES, or act; of parliament. I. 22, 6. 
See Lato. 
SrEEI-BOW goods. 
See Mutuunm. 
STILE ; Writers to the ſignet muſt obſerve the or- 
dinary ſtile in ſignatures and letters. II. 595. 10, 
Stile of inhibitions, tho' reaching moveables, 1s 
not regarded as to them. I. 196. 137. 
The ſtile of letters of legitimation, bearing a pow- 
er to the baſtard to convey his heretage on death- 


3. 355 2, Se. 


bed, how far eftectual, II. 308. 56. 
or a proviſo, that his next heir at law ſhall ſuc- 
ceed to him, II. 2b, ib. 


STERILITY ; how far it affords ground for abate- 


ment of the rent. I. 432. 13, Oc. 
Vor. III. | 


See Location Conduction. 
STUARTRIES ; the origin of them, I. 538. 18. 
II. 562. 2. 
—Some equal, in every reſpect, to counties or 
ſhires ; the reaſon of the name, II. 552. 4. 
Others only of the ſame nature with regalities, 
and are abrogated with them. II. 435. 28.— 


562. 2. 


See Sheriffs. 
STEWART (lord high). 
See Parltament. 
STILLICIDES, 
Sec Servitudes, 
STIPENDS ; they are conſlitute by the lords com- 
mithoners for plantation of churches, out of the 
tithes in landward pariſhes, II. 61. 165. 
In the royal-borows, or in new erected churches, 
where the tithes are exhauſted, how is the mi- 


II. 464. 54+ 
I. 677. 12, &c. 


niſter provided. IT. 62. 166. 
Stipends not affectable by tacks, or other deeds of 
the predeceſſors. II. 46. 167. 


Where the ſtipend is only modified, but not lo- 
called, it affects the whole tithes, II. 15. 168. 
In a localled ſtipend, how far the heretor is li- 


able. II, 16. ib, 
The legal terms of ſtipends. II. 52. 138. —64. 
175. 


How miniſters uſe diligence for their ſtipends, e- 
ſtabliſhed by decrees of locality, at the inſtance 
of their predeceſſors, II. 10. ib. 

— Miniſters are allowed general letters for their 
ſtipends, particularly in poinding for the ſame. 

IL. zh. 10. 


What requiſite in order to ſuſpend a miniſter's ſti- 


pend. II. 6, ib. 
A miniſter ſettled contrary to the patron's preſen- 
tation has no right to the ſtipend, II. 586. 2. 
—-Such, in a civil confideration, not miniſter of 
the pariſh, nor a miniſter of this church. II. 


ib. 3. 
How far the character of miniſters indelible, II. 


592. 21. 
—BÞBy depoſition they ceaſe to be miniſters of this 

church, but retain their orders. II. 26, ib. 
Preſcription of miniſters {tipends, II. 64. 176. 
Miniſters ſtipends affect only the tithes and intro- 


metters with them. II. 65. 177. 
Uſe of payment to miniſters, without a decree of 
locality, II. ib. 178. 
— How ſuch uſe of payment is inte rrupted, II. il. 
5 ̃ ITE 
— The effect of ſuch interruption. II. 13. 1b. 
How far purchaſers of fruits are liable by the hy- 
pothec to the miniſter or titular. II. tb. ib. 


Sce Miniſters, Patronave, Tithes. 
A plan concerted by the ciergy for an act to aug- 


ment miniſters ſtipends, II. 18. 46. 
— This much oppoſed by the landholders in Scot- 
land, and its ſucceſs doubted. II. 16. 10. 


STIPULATION ; not in uſ- with us, I. 329. 22. 
—in place of it the remedy with us is, that verbal 
promiſes can only be proved by oath of party. 

I. 10. ib. 

Stipulations; why interpreted againſt the credi- 
tor, | III. 62. 55. 
STRATAGEMs5 (of war); a kind cf dalus bonus, I. 


558. 62. 
H h See 


STUARTRIES. 


* 
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See Stuartries. 
SUBALTERN (infeftments) ; may be multiplied be- 
' yond meaſure, ſince the abolition of ward-te- 
nure, I. 556. 54- 
— How may this be prevented. I. tb ib. 
SUBFEUDATION ; how far was it lawful in ward- 
lands. I. 154. 36. 
SUBJECTS; how far the law of the country at- 
fects ſtrangers or travellers. I. 26. 67. 
Are natural born ſubjeRts free of their allegiance, 
by ſettling in foreign countries. I. 10. ib. 
How far the lawgivers are ſubject to the law of 
. their country, | I. 27. 69. 
All the ſubjects bound to ſerve the king. I. . 


Subjects are either clergymen or laity, I. 48. 13. 
— Public or private perſons. I. 16. 17. 
The diſtinétion of ſubjects from their rank and 
quality, I. 51. 28. 
— The well-being of ſociety requires men of dif- 
ferent ſtations, I. ib. ih. 
See Peers, Cc. 
And ſrom their employment; as being ſoldiers 
or not. I. 70. 87. 
See Soldiers. 
How far aliens conſidered as ſubjects when living 
here. I. 26. 67. 
Frenchmen of old naturalized in Scotland, in vir- 
tue of the old alliance, which now ceales. I; * 
| 
Ihe ſtate of aliens and foreigners as to civil rights. 
I. 62. 62. 
Aliens made ſubjects by letters of denization from 
the king, or naturalization by act of parliament; 
the difference between theſe. I. ib. 63. 
Our kings, of old, conferred — I, 
ib. ib. 
An alien not intitled to ſucceed in lands here. I. 76, 
64. 
How far aliens capable to. adjudge lands in this 
country. I. 81. 39. 
The Scotch acts naturalizing foreign tradeſmen 
ceaſe by the union. I. 62. 65. 
The children of Britiſh proteſtant ſubjects, born 
abroad, intitled to naturalization. I. 63. 24. 
How are ſubjects to conduct themſelves in cafe of 
unjuſt laws, or ſuppoſed ſuch. I. 26. 66. 
An abſolute prince not ſubjected to the laws of the 
nation, | I. 1“. 68. 
— but, by the law of nature, bound to obſerve 
them, I. ib. ib. 
— What if the legiſlative power is lodged in more 
perſons, or divided between one and a council 
of more. I. ib. ib. 
SUBMISSION, (and decree-arbitra]) ; a tranſaction 
by interpoſition of friends, I. 453. 7. 
Hou long a ſubmiſſion endures, where no time 
is adjected, I. 7b. 1b, 
—it requires the ordinary ſolemnities of other 
writings, I. 1b. 8. 
it is either general or particular; the extent of 
a general ſubmiſſion, I. ib. 7. 
An overſman ; when may he give his decree, 


I. 454- 9. 


| — How far a majority of arbiters may determine, 


I. 16. 10. 
—Arbiters not tied to ſtrict law, or a regular 
proof, I. 16. 11. 


INDEX OF THE PRINCIPAL 


Is the decree „tho it bear not that the ar- 
biters have Gop and a good conſcience before 
them. I. ib. ib. 

If the ſubmiſſion bear a penalty upon the party in 
default, without the words (beſides perform- 
ance), is the party free on payment of the pe- 
nalty. I. 455. 12. 

In a ſubmiſſion to a day certain, is the decree on 
ſuch day good, I. 1b. 13. 

—Adviſeable to impower the arbiters to give de- 


crees in part. I, 7b. ib. 
Who may be arbiters, I. 16. 14, 
— How far a ſubmiſſion may be to one of the par- 
ties. | I. ib. ib. 
How ſubmiſſions become void, I. 455. 15. 


Ils a decree-arbitral given on a Sunday good. I. 
| 456. 16, III. 31. 3. 
Perſons capable to ſubmit. I. tb. 17. 
What are the ſubjects of a ſubmiſſion. I. 16. 16. 
Is there any difference between arbiters and ar- 
bitrators, I. th, 18. 
— Caſes touching marriage and liberty, might of old 
have been ſubmitted to arbitrators, but not to 
arbiters; how is this accounted for, I. 2b. 7b. 
If the ſubmiſſion break up without a deciſion, how 
far the proof taken before the arbiters is avail- 


able, I. 16. 19. 
Is an arbitral decree totally null, if ultra vires. 
I. ib. 20. 


What if the arbiters decide only upon the part of 
one of the ſubmitters. I. 75, ib. 
A decree-arbitral, when in writing, requires the 
ordinary ſolemnities of other writings. I. 457. 
21. 
How far verbal ſubmiſſions, and decrees-arbitral, 
are good. I. 16. ib. 
A ſubmiſſion, and decree-arbitral in writing, on- 
3388 on bribery or corruption, I. 76. 22. 
— How far on groſs partiality, I. 16. 16, 
— T his concerns not a ſubmiſſion to one of the 
parties. III. 56. 38. 
What power have the arbiters over their decree 
after it is given and ſigned, tho” ſtill in their 
poſſeſſion, I. 457. 22. III. 89. 132. 
— Cannot be laid open by the arbiter's oath. I. 
tb. ib. 
Arbiters may ordain writings in implement of their 
decree, to be extended at their fight, I. ib. 23. 
— May arbiters retain the decree till the parties 
gratify them. I. 16. 16. 
An arbitral decree cannot be laid open on preſump- 
tive falſchood of writings. I. 458. 24. 
See Arbitrations. | 
SUBMISSION (and ſurrender of tithes) ; the king's 
decree-arbitral thereon. II. 59. 157. 
See Tithes. 


SUBREPTION ; gifts of eſcheat by ſubreption or 
obreption void. II. 259. 39. 
See Obreption. 
SUBSCRIPTION ; by notaries for parties that can- 
not write. I. 332. 29, Cc. 
The king ſuperſcribes his grants, and the ſecreta- 


of ſtate ſubſcribes them. I. 334. 38. 
Noblemen ſubſcribe by their title, others by their 
name. I. ib. ib. 


Subſcription by the party's mark. I. ib. ib. 
How far one's ſubſcribing witneſs infers his con- 
ſent to the contents of the writing, I. 335. 41. 
—0r 
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or a notary's ſubſcribing for a party infers his | 


conſent to the contents. I. 336. 42. 
When one mentioned a party to a deed ſubſcribes 
as witneſs, how far is he bound. I. ib. 43. 


In mutual contracts, one of the parties ſubſcribing 
is not bound, if the other does not ſubſcribe. I. 
"0 8. 24.—334- 30. 

A cautioner ſubſcribing is not bound, unleſs the 
rincipal validly ſubſcribe. I. 365. 46. 
hat is the conſequence where one ſubſcribes 
witneſs; but the deed is annulled, thro' his not 
ſeeing the party ſubſcribe, or own his ſubſcrip- 


tion. I. 332. 28. 
What is requiſite in witneſſes to writings; pupils 
or women not admitted. . 


See Witneſſes, Writings. 
SUBSIDY (or aid) ; of old due to the ſuperior, to- 
ward the portion of his eldeſt daughter. I. 022. 
13. 
SUBSTITUTIONS ſub/titutio vulgaris et pupilaris 
take no place with us. II. 381. 15. % n. —388 44. 
Heirs ſubſtitute in bonds, how far liable to the 


ranter's debt, II. 350. 87. 
In what caſes ſervice is neceſſary to perſons nom:- 
natim ſubſtitute. | II. 16. 88. 


Where a right is to one, and failing of him by 
deceaſe to a ſubſtitute, if the inſtitute repudiate 
the right, the deed falls, and the ſubject de- 
volves to the heir at law, _ I. 580. 130. 

hut if it is to the heir at law burthened with 
certain ſums to others, he cannot repud:ate the 

right, and avoid payment of theſe ſums by ſerv- 
ing heir. I. 16. ib. 
See Tailies. 

SUB-TACKS; who may grant them, II. 98. 17. 

— The ſub-tackſman, how far liable to the here- 
tor for the rent, II. 16. tb. 


— The principal tenant cannot prejudice the ſub- 


tenant. II. 93. 10. 


Is it neceſſary to warn a ſub-tackſman. II. 103. 


33.—111. 54. 
See Tacks. 


SUCCESSION ; what, and its origin. II. 290. 1. 
The firſt rule of ſucceſſion is the expreſs will of 


the party, II. 291. 2. 
The ſecond, the will of the law in lineal ſucceſ- 
ſion, II. ib. 3. 
— No heretable right can be ſettled by teſtament 
with us; the reaſon ot it, II. 16. 4. 
What ſupplies teſtamentary ſettlements of here- 
tage, II. 6: 10. 


In moveables, a ſettlement by teſtament how 
far effectual, II. 292. 16. in f. 
Heir, in a proper ſenſe, is underſtood the ſuc- 
ceſſor in heretage, II. tb. 5. 
and an executor in moveables, II. zh. 1b. 
To what rights does the heir ſucceed, II. /. 6. 
— what perſons are intitled to heirſhip moveable, 
II. 16. 1b. 

The ſucceſſor in heretage and the ſucceſſor in 
moveables both liable to the deceaſed's debts. 
II. 293. 7. 

Relief competent to the heir againſt the executor 
as to moveable debts; and to the executor a- 


ainſt the heir as to heretable, II. 76. 1b. 
— How far ſuch relief, as to an heretable debt, a 
moveable right. | II. 16. 8. 


In ſucceſſion to heretage, primogeniture takes | 
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place among males. II. 7b. 9. 
On what grounds is the right of primogeniture 
introduced with us, II. 46. ib. 


—Right of primogeniture, either legal or conven- 


tional, II. 294. 10. 
What it two ſons are born at one birth, and it can- 


not be proved which was brought forth firſt, II. 


16. 11. 
In indiviſible rights, as kingdoms, Cc. how 
{hall the matter be determined. II. 76. tb. 


Legitimation, by ſubſequent marriage, gives not 
the right of primogeniture in prejudice of the 
children, in the mean time lawfully born. II. 


SN 276. 97. 
dee Oriymonrenttiuye, 

The right of repreſentation in ſucceſſion to here- 

tage, II. 294. 12. 

How far an heir, by right of repreſentation, is li- 


able to the debts ot him in whoſe place he 
comes, I. 1 


14. 

— TI his right of old doubted with us; * wo 
ſettled. | 2" I-60 $$: 
How far males exclude ſemales in ſucceſſion to 
heretage. II. tb. 18. 
A deſtination to heirs Whatſocver, how underſtootl 
in the feudal law, and our law. II. 1b. ib. 


Among perſons related by whole blood and half 
blood, theſe of the whole blood preferred both 
in heretage and moveables. II. zb. 16. 

Brothers and ſiſters always conſidered as deſcen- 
dents, in competition with the father, II. 296. 

18. 

Even conſanguinean exclude the father and re- 

lations, by the whole blood, thro' him. II. 75. 
| 5. 

Children ſucceed to their mother, and her utes. 
ons on her father's ſide ; but the mother and her 
relations do not ſucceed to the children, II. 7b. 

19. 

— How far this conſiſtent with the law of ck 

| II. tb, 19. 

Paterna paternis, and materna maternis, takes no 
place with us. II. tb. ib. 

It is aſter the example of the law of the 'T'welve 
Tables, that the mother, and relations by her, 
ſucceed not, II. 297. 20. 

—it was otherwiſe by our old law. . 

Ihe ſuccetiion among brothers in heretage, di- 
vides between the heir of line and heir of con- 


queſt, II. 16. 21. 
— This takes no place among ſiſters; nor in exe- 
cutory, II. ib. ib. 
— What rights fall to the heir of line, or heir of 
conqueſt. II. 2b. ib. 
If the neareſt heir abſtain, no other can be ſerved 
heir while he is in lite, II. i. 22. 


Hut in executory, if the neareſt do not confirm, 
any other capable to take the ſucceſſion, tho' 
remoter, may do it. II. zh, ib. 
Exheredation in herctage takes no place with us, 
I. 499. 3. 

nor the ſuccefſorium edictum which obtained in 
the civil law. - II. 75. 10. 
If one deſtinate his heretage to heirs whatſoever, 
in expreſs excluſion of one of them, ſuch ex- 


cluſion is eſfectual. I. i. 24. 
Renunciation and excluſion, how far it takes place 
in movcables. II. . 25. 
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Is there any difference in the ſucceſſion to here- 
tage and that to moveables here, as to perſons 


reſiding and dying abroad. II. 298. 26. 
Females, and their iſſue, ſucceed as heirs-portion- 
ers: IT 299. 16. 
The lines and degrees of propinquity, in order to 
ſucceſſion; degrees conſidered only in the fuc- 
ceſſion to moveables ; but in heretage the right 
of repreſentation obtains. II. ib. 27. 
The rules in lineal ſucceſſion both in heretage and 
moveables. II. 300. 28. 
There is no ſucceſſion with us by affinity. II. ” 
th, 
The diverſity between the ſucceſſion in heretage, 
and that of moveables. II. 1b. 29. 
A ſucceſſion deſtined to Heirs- male is a tailied ſuc- 
ceſſion, II. 301. 30. 
In the branches of a tailie the lineal ſucceſſion 
takes place, II. 16. 16. 
— How far the lineal ſucceſſion obtains among 
heirs of proviſion. II. ib. 31. 
Succeſſion in heretage cannot be prejudiced by 
deeds on death- bed. II. 25. 32. 

| See Death-bed, Heirs. 
The ſucceſſion of perſons reſiding and dying a- 
broad, how regulated as to heretable or move- 
able ſubjects in this kingdom. II. 307: 54. 
W hat perſons are diſabled to inherit, II. 10. 16. 
— How far baſtards are capable of ſucceſſion, II. 


th. 55, 
— They may confirm as neareſt of kin to their 
mother. II. 10 1b. 


How far the king's legitimation capicitates one to 
inherit, or to be inherited. II. 308. 56. 
Ex communication no bar to ſucceſſion. II. 7b. 57. 
The cafe of ſucceflion devolving to papiſts, or 
children of popiſh parents, by the act 1701. II. 
| ib. 58. 
— How far the proteſtant heir accountable Go 
the popiſh heir's conforming in terms of the 
ſtatute, II. 309. 59. 
Ihe proteſtant heir, in the ſame caſe as the lineal 
one, after the abſolute excluſion of the popiſh 
heir. II. 16. 6a. 
How far the deeds by the popiſh heir, after mak- 
ing up titles to the eſtate, good, II. 16. 61. 
—lt he dies infeft, how far the next proteſtant 
heir liable to his debts and deeds. II. 76, 62. 
The caſe of perfons attainted of treaſon, as to ſuc- 
ceſſion, | II. 310. 63. 
— Civil rebellion no bar to ſucceſſion, II. ib. 64. 
Infants, idiots, perſons dumb and deaf, intitled to 
inherit. 
If the obje ction of baſtardy is made to one offering 
to ſerve, what courſe followed. II. 282. 104. 
See Heirs, Executors, &c. © 
SUCCESSOR (tituls lucrativo). 
See lucrative Succeſſor. 
SUCCESSION (in the vice). 
See Ejection. 
SUCKEN; lands thirled, fo called. 
See Thirlage. | 
SUITS ; juſtifiable to infiſt on a remedy at law, 
ILL. 84. R. 32. 
—Frequently a purſuer or defender, tho' over- 
ruled, incurs not expences to the other party, 
III. 16. 122. 
Inſtances of this both in the civil law and ours, 
III. 85. 16. 


II. 374, 1, Sec. 
I. 280. 149. 
I. 684. 38. 


INDEX OF THE PRINCIPAL 


II. 16. 16. 


But where the purſuer inſiſts in an action del 
malo, he is liable in expence, III. 7b. 123. 
as likewiſe the defender, if he founds on a ca- 
lumnious plea, III. 2b. 15. 
The expences ought to be taxed in the decree. 
III. 28. 15. 
See Actions. 

Reſtraints upon groundleſs and calumnious ſuits 
and pleas, III. 41. 1. 
— The oath of calumny ſuch, III. . 2. 
It may be given by both parties with a good 
conſcience; III. zb. 3. 
Penalties upon the defender unjuſtly _— the 
charge againſt him. III. 42. 4. 
The litigious party ſuccumbing, liable to the o- 
ther party in coſts of ſuit. III. 2b. 5. 
The ſtatutes ſubjecting the loſer of the cauſe, 
ſimply in expences, hold only where he has 
been calumnious or litigious, _ III. 26. 6. 

— The oath of calumny however does not relieve 
him of coſts, III, 10. ib. 
Reſtraints upon members of courts, and factors on 
ſequeſtred eſtates, againſt purchaſing things in 
ſuit, Alt, 43. 7. 
In what civil caſes does judgment againſt defen- 


ders infer infamy. | III. 46. 7b. 
See Informer (common ). 
SUITS (of courts) ; due to ſuperiors, I. 644. 5. 


nat due, unleſs the vaſſal be cited for a ſpecial 
intent, II. 434. 24. 
An exception as to the Michaclmas head- court 
of the freeholders. II. 1. 15. 
SUMMARY (complaints); before the court of ſeſ- 
ſion; II. 518. 29. 
See Lords of Seſſion. | 
Summary (removing). 
ee Removing. | 
SUMMONSES; the foundation of actions. II. 599. 6. 
Summonſes of old before the court of ſeſſion, firſt 
and ſecond, II. 504. 3. 
Citation now given upon one ſummons to firſt 
and ſecond diets. II. 46. 16. 
Summons contains the warrant for a citation, in 
order to an action, II. 599. 6.—603. 23. 
— They are either privileged by a bill, or not pri- 
vileged. II. 600. 7. 
The effects of an executed ſummons, II. 602. 14. 
—Theſe do not follow, if the ſummons was exe- 
cuted blank. II. 604. 23. 
All ſummonſes of old behoved to be libelled be- 
fore executing; as is the caſe in moſt at preſent. 
II. ib. 24. 
Executions of ſummonſes, why called Indorſati- 
ons, II. 7b. 25. 
— How executions are to be proceeded in, II. 504. 
3, Cc. 
— What if the party is out of the kingdom, has 
no domicil, or refuſe acceſs to it, II. 15. 6, 
—A domicil, what, II. ib. 5. 
— The form of executions, II. 505. 7,—9. 
— The meſlenger's or the witneſſes ſigning blank 
executions prohibited, II. 16. 8. 
— Formal executions bear full faith, unleſs offer- 
ed to be improven, II. 25. g. 


II. 112. 57. 


The meflenger's fees, by whom taxed, II. 10. 


10. 
Extortion in them ſeverely puniſhable, II. ib. 7. 
—Falſchood in the executions ſubjects them to 

capital 
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capital puniſhment. II. 506. 11. 
The certification in a ſummons either expreſs or 
implied. | II. 600. 10. 
A ſummons cannot be execute after year and day 
of its date, II. 601. 13. 
—lIt falls, if not called within year and day of the 
laſt diet of compearance. II. 26, ib. 
Summonſes before the court of ſeſſion are to cer- 
tain diets, with continuation of days. II. 599. 6. 
Where a ſummons is at the inſtance of perſons 
out of the kingdom, cannot be inſiſted in with- 
out a mandate. | II. 602. 15. 
All perſons regularly may be purſued, II. 1. 16. 
Members of parliament cannot be ſued during 
its ſitting, II. 7b. 17. 
—Perſons attainted, or aliens- enemy, cannot pur- 
ſue. | II. 20. 18. 
All ſummonſes are in the king's name, under the 
ſignet, and muſt be ſubſcribed by a writer to the 
ſignet, II. 495. 10.— 002. 19. 
— \W here the king is purſuer, the ſummons is at 
the inſtance of his majeſty's advocate. II. 602. 
19. 
The purſuer's title ought regularly to be complet- 
ed before he raiſes the ſummons, II. 603. 20. 
— The ſubject purſued for ought likewiſe regular- 
ly to be due before he raiſes it, II. t, ih, 
eee from this rule. II. tb. 10. 
Ihe ordinary tenor of libelled ſummonſes, II. 6. 
22. 
In ſuits at one's inſtance, others admitted to ap- 
pear for their intereſt. | II. 16. 21. 
Not eaſy to account for the divers parts of the 
ſtiles of our ſummonſes; this attempted by Sir 
George Mackenzie. II. ib. 22. 
Ihe peculiarities in ſummonſes before the court of 
commiſſion, II. 521. 2. 
A ſummons execute blank, has no effect of inter- 
ruption, Oc. till called and given out to fee. 
II. 604. 23. 
Summonſes of old bore an injunction to the meſ- 
ſenger to return it duly indorſed; hence execu- 
tions termed Indorſations. II. 76. 25. 

| See Actions, Libel, Citations. 
SUNDAY, called likewiſe the LorRD's-DaAy ; the 
grounds for the obſervance of it, III. 31. 3 
no courts or execution can proceed upon In 
ib. ib. 
But contracts, bonds or tranſaftions may be 
then entred into, III. tb. 10. 
Is a decree-arbitral given on a Sunday, or other 
holy-day, good. I. 456. 16. 
If the laſt day of grace, in bills of exchange, falls 
upon Sunday, it muſt be proteſted for non-pay- 
ment on the day prececding. I. 360. 9. 
The obligation to obſerve Sunday, proceeds chief- 
ly ͤ from the poſitive law of Gop. J. 5. 17. in m. 
SUPERINDUCTION ; of letters or words in writ- 
ings, the effect of it. II. 633. 8. 

See Mritings. 

SUPERINTROMISSION (by executors) ; its conſe- 
- quences. II. 424. 14. 


How far at preſent ſuperintromiſſion can infer an 
univerſal paſſive title. 
See vicious Intromiſſion. 
SUPERIORS (the command of); how far the or- 
der of ſuperiors excuſes in treſpaſſes. III. 102. 


47: | 


II. 26. 10. 


Vol. III. 
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Children or ſlaves excuſable in treſpaſſes done by 
order of their ſuperiors, III. 46. 173. 
but not in crimes of a flagitious nature. III. -1 
ib. 
This rule exemplified from an inſtance in the civil 
law, III. 103. 174+ 
— The ſame adapted to the law of Scotland. fit. 
ib. 175. 
SUPERIORS (feudal); their ſtate, I. 69, T 
SUPERIORITY; in ſome views conſidered as pro- 
perty. I. 616. T. 
The intereſt of the ſuperior conſtant or caſual ; his 
conſtant intereſt. | I. ib. 2. 
Superiors ſucceeding in, or acquiring the proper- 
ty, how may they be intett, I. ib. 3. 
Or how the vaſſal ſucceeding in the ſuperiori- 
ty, or acquiring it, I. 617. ib. 
Jo infer a conlolidation, there muſt be a reſig- 
nation ad remanentiam, after the titles are made 
up. I. ib. ib. 
A ſuperior adjudging the property, how is the ad- 
judication deemed to be made effectual. II. 146. 
14. —224. 56. 
When the king acquires the property, how is 
conſolidation effected. | I. 617. 4. 
If the king acquire right to lands of a ſubject, how 
is it perfected. I. 16. ib. 
What bygone caſualities does a diſpoſition or ſuc- 
ceſſion to the ſuperiority carry. I. 618. 5. 
How underſtood, that the ſuperior cannot inter- 
poſe one between himſelf and the vaſſal, I. 7%. 76. 
— The ſuperior may interpoſe one between himſelf 
and the ſub-vaſal, where the ſuperiority ac- 
crues to him on the part of his own vaſlal, by 
forteiture, recognition, or otherwiſe, I. 1b. 10. 
Where ſuperiority falls to co-heirs, what courſe 
is followed in diviſion of the eſtate, I. ib. 6. 
— They all ſucceed in the ſuperiorities, in the 
ſame manner as in property; but the younger 
ſiſters muſt denude in favour of the eldeſt, where 
there 1s but one ſuperiority; and where more in 
favour of the next, according to their ſeniorities. 
I. 61g. 75. II. 348. 82. 
A proportionable recompence is due from thoſe 
to whom the ſuperiorities are adjudged, I. 7b. ib. 
In caſe of more adjudgers of the ſuperiority, only 
he that is inſeſt can receive the vaſſal. I. i. 7. 
Ihe opinion, that ſuperiorities, as indiviſible rights, 
go to the eldeſt heir-portioner, ill founded. I. 
620. ib. 
The ſuperior cannot alien, in prejudice of the vaſ- 
ſal, parcels of the ſuperiority. I. ib. 8. 
Among heirs-portioners or co-adjudgers, who has 
the vote in the election of a member of parlia- 
ment. I. 16. 9. 
In actions at the inſtance of the ſuperior againſt 
the vaſlal, how far the ſuperior is bound to in- 
ſtruct his title, I. ib. 10. 
'The preference of the ſuperior in caſe of alienati- 
on of the ſubject by the civil law, called 74s 
Tf OTHLETEWG, II. 156. 49. 
—it took place by our ancient law, II. zh. ib. 
— but takes no place at preſent. . 
The effect of a proviſion. in a charter, requiring 
the ſuperior's conſent to the alienation, II. 74, 


50. 
—or obliging the vaſſal to make him the firſt offer, 
II. tb. 16. 


I 1 —ſuch 
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—ſuch clauſe is now ineffectual. 
The ſuperior is bound to receive the heir of the 
vaſſal. I. 620. 11. II. 431. 12. 
See Heirs, | 
and bound to receive adjudgers, or undergo the 
debt. I. 620. 11. II. 157. 51.—431. 12. 
What if the ſuperior refuſes to obey ſuch charge, 
IL 431. 13. 
— The great benefit by the new regulation in that 
point, II. 432. 14. 
is the ſuperior bound to receive a corporation, 
II. 16. 15.—235. 90. 
— The fees and caſualities due to ſuperiors, by 
heirs or diſponees, for an entry. II. 10. 16. 
The heir's cafe, upon the ſuperior's refuſal to en- 
ter himſelf heir, II. 336. 44. 
— The intereſt and powers competent to the medi- 
ate ſuperior who ſupplies the vice. II. 15. ib. 
If the ſuperior's heir is not entred, how is he to 
be proceeded againſt, II. 433. 20. 
— How far this takes place as to adjudgers in im- 


plement. | d 020; 27. 
The conſtant intereſt of the ſuperior is contained 
in the reddendo. I. 206. 12. 


Perſonal ſervices diſcharged by the ſtatute 2 Geo. I. 
to be valued by the court of ſeſſion, I. tb. 15. 
— What are theſe perſonal ſervices; they do not 
extend to harriage and carriage. I. 16. 1b, 
In caſe of co-heirs has the ſuperior action againſt 
them in ſolidum, for ſervices or the feu-duty, I. 


ib. ib. in ff, 
Where are the ſervices, which ſtill obtain, to be 
performed. I. ib. ib. 


The general clauſes in charters, of ſervices uſed 
and wont, not voided by the late act. I. 622. 
ib. 

The caſual intereſt of the ſuperior, the caſualities; 
theſe either common to all, or proper to ſome 
holdings. I. 156. 13. 

See Murd, Marriage (Caſuality of ), Re- 
lief, Non-entry, Recognition, Liferent- 
eſcheat, Subſidy. 

In a right of lands to one, and the heirs of his bo- 
dy, to be holden of the granter, do they fall to 
the ſuperior, failing ſuch heirs, or go to the next 

heirs at law. II. 282. 106. 

Superiors muſt be infeft in the lands, and are con- 
ſidered as proprietors, in queſtions with all per- 
ſons except the vaſſal's. I. 616. 1. 

The ſuperior's juriſdiction, how far cumulative 
with the vaſſal's. I. 567. 90. 

A ſubject-ſuperior acquiring gifts of the caſualities, 
how far is he bound to communicate the bene- 
fit to his ſub-vaſlals. I. 625. 24. 

Does the ſuperior loſe his ſuperiority on delinquen- 
cies againſt the vaſlal. II. 147. 19.—148. 21. 

The ſuperior has a perſonal action for his redden- 
do . intromitters, and a real action by 
poinding the ground. I. 621. 12. 

See Tinſel, Vaſſal. | 
SUPERSEDERE; by creditors to their debtors, III. 
| 13. 24. 

AIs a voluntary ſuſpenſion, III. ib. 

A tacit ſuperſedere, what, 

no locus penetentiæ in it, II. 16. ib. 

— The king cannot by any private writing grant a 
ſurceaſe of execution in civil caſes, III. 16. 25. 

— But may, by his reprieve or pardon, ſtop or 


II. 156. 49. 


III. 26. 16. 


diſcharge execution of criminal ſentences, as to 
perſonal puniſhment. | III. 15. 15. 
SUPPLY (likewiſe called the ceſs); the land- tax 
why ſo called, II. 333. 36. 
— How far real affecting the gon II. 576. 4. 
See Commiſſioners of Supply. 

SUPPORT (ſervitude of); how far it obligeth the 
heretor of the ſervient tenement to _— - 
73˙ 8. 

SUPPORTATION ; in going to church or market, 
whence is it inferred, and the effe& of it. II. 


304. 41. 
See Death-bed. 

SURETIES, 
See Cautioners. 
SURGEONS ; anſwerable for damage happening 
thro' their unskilfulneſs. III. 76. 93. 
SUSPENSIONS ; they ought to contain relaxation, 
where the party is duly denounced, III. 8. 1. 
—as likewiſe a charge to ſet at liberty, where the 
party is incarcerated, III. 26. 16. 
There may be a ſuſpenſion of the decree before 
any charge is given; and likewiſe of the ground 
of debt. III. 16. 16. 
Suſpenſions are intimated without any formal ci- 
tation of the charger. III. 16. 16. 
How ſuſpenſions are obtained, III. 46. 2. 
What if paſt upon forged writings, or calumni- 
ous reaſons referred to the charger's _ _ 
ib. ib. 
— The effect of a paſt bill of ſuſpenſion, without 
expediting it, III. ib. 3. 
— The charger may conſent to diſcuſs the reaſons 
on the bill, III. 26. 15. 
—Cautioners in ſuſpenſions, how far liable, III. 


9. 4. 
— The caſe of atteſters of ſuch cautioners, III. 


ib. il. 
— How far the clerk of the bills liable on ſuch oc- 
caſion. | III. 4b. 16. 


In what caſes muſt the ſums charged for be con- 


ſigned, in order to a ſuſpenſion. III. J. 5. 
When may ſuſpenſions be obtained on juratory 
caution, | III. 25. 6. 


A ſift of execution has all the effects of a paſt 


bill during its time. III. 26. 7. 


The effect of a ſuſpenſion is to ſtop perſonal execu- 


tion and poinding, till it is diſcuſt, III. 7b. 8. 
Hut it hinders not the creditor from uſing real 
| _— for ſecurity of the debt. III. 16. 26. 


A ſuſpenſion ſometimes diſcuſt by the charger's 


obtaining a proteſtation for not producing it. 


IL 10. 9. 


The formal method of diſcuſſing ſuſpenſions. III. 
| ib. TO. 


When is a decree on a ſuſpenſion a decree in foro: 
III. 2b. ib. 


The effect of a ſuſpenſion diſcuſt againſt the ſuſ- 


ender, III. 16. 11. 
—lf the charge is turned into a libel, the cauſe 
roceeds as an ordinary action, III. 16. 12. 
Eiked reaſons of ſuſpenſion. III. 16. 3b. 


How far reaſons of ſuſpenſion muſt be inſtantly ve- 


rified, IIL 11. 13. 
— The charger's oath ſufficient to that purpoſe, 


III. 16. 16.- 


What if the reaſon is founded on writings in an- 
other's poſſeſſion, III. ib. ib. 
OI 


I. 458. 25, Sc. | 
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Vor on facts. III. 11. 13. 
Where the reaſons of ſuſpenſion are not inſtant! 
verified, the letters are found orderly „e 
reſerving reduction. III. 26. 14. 
The effect of repeating a reduction at diſcuſſing the 
ſuſpenſion. III. . 7. 
How far ſuſpenſions may be obtained of decrees in 
Foro. III. 6. 15. 
In criminal caſes, where the ſentence paſſes with- 
out trial by inqueſt, a ſuſpenſion may be paſt 
by the court of ſeſſion ; but otherwiſe by the ju- 
iciary. ' Il. ib. 16. 
The high - court of admiralty may ſuſpend or re- 
duce the decrees of inferior courts of admiralty. 
III. . 26. 
The reaſons for procuring ſuſpenſions are incom- 
petency, iniquity, or even intricacy. III. 16. 
17. 
Suſpenſions of decrees of parliament, how far com- 
petent. III. 12. 18. 
Can a ſuſpenſion be competent, notwithſtanding 
that the debtor has renounced it. III. 76. 19. 
Suſpenſions of attempts of encroachments upon 
one's property or poſſeſſion. III. /. 20. 
A perſonal protection is à kind of ſuſpenſion, III. 
ib. 21. 
— What courts may grant ſuch protections, III. 
ib. ib. 
— What if protections are wrongfully granted, 
III. tb. 16. 
— The caſe where the creditor, duly cited to the 
granting ſuch protection, did not object, III. 
13. 22. 
Vor the meſſenger, in reſpect of it, refuſes > exe- 
cute the diligence. III. 46. 10. 
Our parliament, on extraordinary occaſions, grant- 
ed protections, III. 25. 23. 
—'The Roman emperors never awarded them 
without caution for the debt, III. 45. 16. 
—lt is the privilege of the ſubject with us to com- 
mit the debtor to priſon, III. tb. 16. 
Exceptions from this rule. III. #6. 15. 
The king cannot, in civil caſes, ſtop execution; 
but may in criminal, III. 14. 25. 
—in this lat, a pardon or reprieve a ſuſpenſion of 
execution. ; 
The benefit of a ceſſis bonorum is a ſuſpenſion, III. 


; 13. 23. 

See Bonorum. 
—AS is that of the act of grace. III. 46. tb. 
A ſuſpenſion granted to poor priſoners on the act 
of grace, how obtained, 
—it is not granted to priſoners for 2 IT 
ib. ib. 
—of the ſame nature with a ceſſio 5onorum ; but 
not ſo beneficial, III. 26. 10. 
How far the party may be aſterwards committed 
at the inſtance of another creditor willing to 
maintain him, III. zh. th. 
AIs the party bound to conſign a diſpoſition of all 
his effects, for the creditor's ſecurity, before he 
is ſet at liberty. III. 46. 7b. 
What if the magiſtrates reſuſe to ſet the * at 
liberty, who applies for the benefit, III. zb. 9. 
If the party has an aliment, tho* by penſion 
from the exchequer, the creditor is not bound 
to furniſh any ſum for aliment, III. 75. 15. 
-s the priſoner liable, in any caſe, to refund the 


III. 16. ih. 


- $14. 20. 6. 
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advancements for his maintenance. III. 16. 10. 
The late temporary act of ſederunt 1735, intend- 
ed for the eaſe of bankrupt debtors, and an e- 
quality among their creditors was found incon- 
venient, and ſuffered to expire. III. 21. 11, 
No ſuch remedy granted by the old Romans, who 
allowed liberty to uſe the debtors cruelly ; but 
which was afterwards reQtified. III. 7b. 12. 
A ſuperſedere by the creditors a conventional ſuſ- 
penſion or protection. III. 13. 24. 
See Superſedere. 
SUSPICION (againſt judges). 
See Declinators. 

SWANS are inter regalia. I. 593. 166. 
SYLVA cædud; how far liferenters may cut it. I, 
| 658. 6. in /. 
SYMBOLS (of poſſeſſion). I. 509. 22.—510. 25. 
Poſſeſſion by a ſymbol in moveables. I. 509. 22. 
Symbolical poſſeſſion, where the proprietor re- 
tains the real poſſeſſion, under ſtood ſimulate. I. 
ib. ih, 

SYMBOLS (in ſeiſins). I. 549. 40. 
How far an improper ſymbol is effectual. I. 1b, ib 


Yee Seiſins. 


II. 480. 37, Cc. | 


Symbols (on reſignations). II. 209. 8. 
Sce Diſpoſitions. 
77 
N Pia" &; deeds contra fidem tabularum nup= 
tialium. I. 111. 21. 
The law of the twelve tables. I. 27. 1. 
Sce Law. 


TA BULATI N (of ſummonſes) ; at preſent an in- 
ſignificant ceremony. II. 604. 27. 
Tacir (relocation). II. 103. 32. 
See Relocation. 

Tacks; or leaſes for years, II. 94. 1. 
— Only perſonal locations of their own nature, but 
made real by ſtatute, as to lands, II. 16. ib. 

— This 1 not to tacks of the rents of lands. 
II. 1b. 76. 
Tacks ſleep when the lands are in the ſuperior's 
hands, II. ib. 2. 
— They. only become real when poſſeſſion is ob- 
tained upon them, II. 95. 3. 
Poſleſſion in them ſimilar to a ſeiſin. II. 16. 4. 
The requiſites of tacks, II. tb. 5. 
How far writing is neceſſary to their conſtitu- 
tion, II. 7b. ib, 
— What if no entry is expreſt. II. 1b. 1b, 
What is the effect of a tack without an iſſue, or 
without any tack-duty, II, 76. 6. 
—or for an eluſory tack- duty, or an exorbitant 
term of endurance. II. 76. 70. 
What is the effect of proviſions in tacks, allowing 
the tenant to retain the tack-duty. II. 96. 7. 
or of a proviſton for payment of the tack- duty 
to an extraneous creditor of the letter. II. ib. 8. 
The tackſman's back- bond is effectual againſt his 
ſingular ſucceſſor. I O&::'Þ 
A creditor, to whom the tack-duty is made pay- 
able by the tack, is preferable to aſſignees or ar- 
reſters of the rent. II. 97. 10. 
Tacks are Aridti juris, II. 7b. 11. 
How far are they aſſignable, if not granted to 
aſſignees, II. 7b. 76. 

— What is the effect of an aſſignation to a tack, 
where 


„ 
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where there is no power to aſſign, II. 97. 11. 
Are tacks of houſes aſſignable. II. 76. 12. 
Does a tack granted to a woman become void on 

her marriage. II. 16. 13. 
What is the effect of an aſſignation of a tack aſ- 

ſignable. II. 7b. 14. 
Can a tack not aſſignable be ſubſet. II. 98. 15. 
Tacks not aſſignable may be adjudged, II. 76. 16, 
— What if afſignees are expreſsly — - 
| ib. ib. 
Liferent-tacks, or thoſe for more than nineteen 
| years, are aſſignable, IT. 107. 47. 
In a tack for one's life, and the lives of ſo many 
' heirs, the ſurvivance of the heir is ſufficient to ſa- 
* tisfy the terms of the tack, II. 16. ib. 
In ſuch caſe, no more falls under the liferent- 

eſcheat of the party than his own _—_— * 

| ib. 1 
Who may grant tacks. . II. 99. 18. 
How far churchmen can ſet tacks of their proviſt- 

ons, in prejudice of their ſucceſſors. II. 44. 116. 
Who are capable to receive tacks, II. 99. 19. 
How far the common good of borows may be ſet 


in tack, II. tb. 16. 
Butchers or fleſhers, how far may they hold lands 
in tack. II. 76. 16. 


Tacks of old not by way of contract, but only as 
a ſimple grant by the heretor. II. 100. 20. 
The obligations incumbent on the heretor, in fa- 


vour of the tackſman. .. 


The obligations incumbent on the tackſman, II. 
| tb. 22. 
— What if the tenant contraveen the obligations 
lying upon him, by deteriorating the ground, or 
otherwiſe. | ö II. 101. 23. 
The irritancy of a tack o non ſolutum canonem, II. 
ä ib. 10. 

If ſuch irritancy is engroſſed in the tack, it is 
not purgeable, 1. 26. 16, 
— The irritancy for not finding caution, II. 16. 10. 
— The effect of ſterility of the fruits, or devaſta- 
tion ” inroads of rebels or enemies, II. 7b. 24. 

ce Location Conduction. 

The effect of a proviſion in the tack, allowing the 
tenant to retain the rent for repairs. II. 7b. 25. 
Tacks found a poſſeſſory judgment, and are titles 
to remove poſſeſſors, | II. 102. 26. 
What is the effect of the tenant's not tendering 


victual- rent in due time. H. . 
How far a ſervice is neceſſary to make up a title to 

a tack. IL. zb. 29. 
Does a tack, not mentioning heirs, go to heirs. 
| ib, 30. 
— What the effect of forehand payment of he 

rent. II. 103. 31. 
Preſcription of rents. II. 76. 1b. 
Tacit relocation in tacks, II. 16. 32. 


— Whether is tacit relocation a good title to re- 


move poſſeſſors. II. 104. 34. 
| See Relocation. 

The receiving forehand duty or an herezeld infers 
an obligation not to remove the payer till next 
term, hp t 

How warning or renouncing taken off by ſub- 
ſequent deeds. | II. 16. 36. 

Tacks paſt from by mutual conſent expreſs or im- 
plied, II. :b. 37. 

Ho far a verbal renunciation takes off a writ- 


ten tack. Ln. 
Tacks ſet by adjudgers, or others having tempo- 
rary rights, fal with their author's nights, II. 
ib. 38. 

— The tackſman, in ſuch caſe, cannot be — ag 
ed till the next term. II. 16. ib. 
The effect of a ſecond tack, to commence on the 
determination of the firſt, againſt ſingular ſuc- 
ceſſors. ä II. 105. 39. 
Tenants liable to no other ſervices but thoſe ſpe- 
cially mentioned in writing in a valid deed, II. 
102. 28.434. 25. 

— Mill-ſervices ſtill exigible, tho* not ſpecially co- 
venanted, IL. 76. 1b. 
Tacks covenanted in wadſets, to commence after 
redemption, how far fuſtained. II. 105. 40. 
Rentals are ſpecial kinds of tacks, II. 7b. 41. 
— The preſumed terms of a rental, II. 106. 16. 
— They become void by an aſſignation or ſubſet, 
when poſſeſſion is attained on ſuch deed, II. 76. 
2. 

—or by alienating more than the half, as was the 
caſe of a ward- fee. II. 10. 1b. 
The king's rentallers, or kindly tenants, holden 
as proprietors. II. 107. 43. 
What is the difference between rentals and ordi- 
nary tacks, as to their conſtitution. II. 76. 44. 
How far rentals can be conſtitute by tutors, or o- 


ther adminiſtrators. II. 106. 41. 
— If they are granted to heirs, they only go to the 
firſt heir. II. 7b. 1b. 


Tenants of churchmen, of old, were frequently 
rentalers, and thereafter became feuars of their 


poſſeſſions. II. 107. 45. 
The caſe of other liferent-tacks beſides rentals. II. 
ib. 46. 

Renunciation of tacks, IT. 108, 2 
An implied renunciation of the firſt, by taking 
a poſterior tack. II. ib. 48, 
Renunciation is expedient, tho' the tenant be 
warned ; how is it made. II. tb. 47. 


See Warning, Removing. 
How tacks fall in efcheat. II. 103. 30. in f.— 
| 254. 21. 

Tacks ceaſed during the ward formerly; and till 
by non-entry of the heir after declarator; but 
not by the heretor's liferent-eſcheat. I. 632. 45. 

Tacks of tithes. II. 94. 2. 

See Tithes. 

Tail (eſtates in); our ſtrict entails reduced, as 
to forfeitures for high-treaſon, almoſt to the 
ſame ſtate as fees · tail in England. II. 269. 67. 

See Attainder. 

TAILIES ; how far heirs of proviſion, in a con- 

tract of marriage, can challenge deeds in their 


prejudice, I. 581. 133. 
—Only an abſolute fiar can execute an entail of 
his eſtate. I. tb. ib. in J. 


How far one that has provided his eſtate, in his 
contract of marriage, can execute a tailie of it. 

; I. 582. 134.—589. 153. 
Tailies are founded in the fidei-commiſſe of the 
civil law. Es I. 582. 135. 
A prohibition to alienate, without mentioning in 
favour of whom impoſed, is not effectual. I, 15. 
ib. 

In tailies and ſubſtitutions the ſubſtitute ſucceeds, 
whether the inſtitute dies before the tailier, or 
ſucceeds, 
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ſucceeds, and afterwards fails, 5 1 136. 
The difference between theſe two caſes, I. 70. 
| x ib. 

When one is called in a ſucceſſion or ſubſtituti- 
on, the heirs of his body are underſtood to be 
called, tho“ not mentioned. IL. 583. 137. 
Tailies are of different kinds; 1. The loweſt is 
that by ſimple deſtination, I. 76. ib. 
uch tailies may be altered at pleaſure of any of 
the heirs for the time veſted with the right. I. 
ih. ib. 

2. Mutual tailies, and tailies for onerous cauſes, e- 
uivalent, I. 76. 138. 
—Providons in contracts of marriage to the chil- 
dren, deemed as tailies for onerous cauſes, I. 


ib. ib, 
—Such entails cannot be altered by gratuitous 
deeds; but may by onerous. I. 1b. ib. 


The third kind is that of tailies with prohibitory 
clauſes to contract debt, or alien, but without 
irritancy' of the debts, or contraveener's right, 

I, 584. 139. 

— How far inhibition uſed on ſuch tailies effectual 
againſt creditors, I. ib. 140. 

The fourth, and ſtricteſt kind of tailies are theſe 
fenced, not only with prohibitory, but irritant 
and reſolutive clauſes, I, 16. 141. 

What is requiſite to make ſuch tailies effectual 
againſt creditors and onerous ſingular ſucceſſors, 

I. 58 5. 16. 

The cafe where ſuch tailie is duly En of but 

the irritant clauſes not ingroſt in the heir's right. 

0 I. 16. ib. 

How far contracting of debts infers an irritancy. I. 
ib, 142. 

In what caſes the irtitancy purgeable. I. 16. 143. 

Where the irritancy does not bear That the party 
ſhall irritate for fimſelf alone, nor that he ſhall 
forfeit for himſelf and the heirs of his body, 
which of the two is underſtood. I. 16. 144. 

Can the contraveener ſucceed as next heir, on 
failure of another branch of the tailie. I. /. 10. 

An irritancy, on committing of treaſon, not ef- 
fectual, I, 586. 145,— 146. 

Tho' ſuch proviſion were lawtul, it could have 
no effect againſt the crown. I. 587. 146. in /. 

How far ſtrict entails leading to a perpetuity in- 
convenient. I. 16. 147. 

An heir of ſuch entail at liberty to ſell part of the 


—— — 
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And of a clauſe that, Failing heirs of the credi- 
tor's body, the ſum ſhall remain with the debt - 
or. I. ib. ib. 

The remedy the next heir has, in caſe the pre- 
ceeding one contraveen where the entail is duly 
recorded, and the clauſes ingroſt in the convey- 
ance ; or where the clauſes are not ſo ingroſt, 
or the entail not duly recorded. I. 589. 152.— 

| 3 

If a diſponee, under a ſtrict entail, incurs an irri- 
tancy ; how the next heir makes up his title to 
the eſtate, I. 589. 154. 

or upon the incumbent heir's being attainted of 


treaſon. I. ib. 155. 
It the tailie is ſtill perſonal, the eſtate not charge- 
able with the heir's debts, I. 590. 156, 
— Does the heir in ſuch right, by ſerving heir to 
make up a title to it, without ingroſſing the 
clauſes, incur an irritancy, I. 15. ib, 
No neceſſity. of recording tailies dated before the 
act 1685, I. 16. 157. 
hut that act extends to the conveyances of ſuch 
eſtates, as to cngrofling the clauſes in the ſame. 

I. 76. ib. 

The incumbent heir may be compelled, at the 
ſuit of any ſubſiſtitute, duly to record the tailie. 

I. 16. ib, 

The heir's neglect to record the tailie is no irritan- 
cy, unleſs it is ſo provided in it. I. 590, 16. 
What if the entail provides an irritancy of the 
debts, but not of the contraveener's right. I. ib, 
158. 

How far an heir, in a ſtrict entail of houſes, — 
charge the ſubject with the expences of repair- 
ing or rebuilding the ſame, I. 16. 159. 
or with the debts of the tailicr, paid by him dur- 
ing his incumbency. I. 591. 16. in f. 
How far {trict entails may be broken. I. 7. 160. 
Can ſuch tailie once executed be revoked by him 
that made it, I. 16. 16. 
— What if he is denuded of the fee, can he recall 
or alter it with conſent of the fiar. I. tb. 16. 
If a tailie is made by a father liferenter, and the 
ſon har, can it be recalled by the ſon without 
the father's conſent. I. ib. ib. 
Heirs of entail, under ſtrict irritancies, ſometimes 
relieved, by the parliament, from inconveni- 
encies detrimental to the eſtate. I. 16. 161. 


| The effect of a proviſion of return to the family. 


II. 194. 20. 


Tailies, with irtitant clauſes, are ſtrictly to be in- The effect of a clauſe of return to the ſuperior, 


eſtate to the king, I. 16. 148. 
terpreted, I, ib 149. 
—are they againſt good conſcience, I. ib, 6, 


— The reſtrictive clauſes to be preciſely taken ac- 
cording to their expreſs words, I. 588. 150. 
—A prohibition to contract debt will not import a 
prohibition to ſell, I. 16. 16. 
How far this againſt the rule of law, that the 
leſs includes the greater, I. ib. ib. 
— nor will a prohibition to alter the ſucceſſion 
comprehend a prohibition to fell or contract 


debt. I. 8#6 36. 
How far tailies may be of moveable ſubjects, I. 
f ib. 151. 

— or of perſonal bonds. I. 1b. ib. 


The effect of a clauſe, That the debtor ſhall not 
pay to the inſtitute without conſent of the ſub- 


ſtitute, I. ib. ib. 
Vol. III. 


failing che vaſſal and heirs of his body. I. 592. 
162. 

Heirs of ſtrict tailies allowed to purchaſe ſuperin- 
rities, part of the tailied eſtate, in order to hold 
the lands of the crown, II. 433. 23. 

—as likewiſe to ſell to the king part of the lands 
for the ſervice of the public, II. ib. 22. 

—How far the eſtate forfeited by the incumbent 
heir's attainder of treaſon. IL 261. 46, &c. 

See. Attainder. 

Tax; the land-tax impoſed of old by the pound 
and merk- land of Old extent, afterwards by way 
of ſupply. II. 332. 32. 

See Commiſſioners of ſupply, Valuation. 

TAxr-MARRIACGE. 

See Marriage (Caſuality . 

Taxt-ward. 


K K See 
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See Ward (Caſuality ). | 


TEIxps. 
See Tithes. | | 
TEMPLE LANDS. The knights templars abo- 
liſhed ; how their lands diſpoſed of. II. 7. 19: 
Whether the templars and hoſpitalers were conſi- 


dered as churchmen, II. 16. 21. 
Their lands are deemed as lay- fees not ſubject 
to tithes or miniſters glebes. II. 74. 207. 


| See Tithes. 
TEMPORALITY (and ſpirituality) ; of benefices, 
II. I. I. 


The fer u of benefices, at preſent only the 


manſes and glehes of miniſters. II. 46. 119. 
| See Theſe. | 
TENANTS (in common); ſeldom occur with us. I, 
| | 608. 40. 

TEN AN rs (or tackſmen). 

See Tacks, Removing, 

TENnEeNnpas (clauſe of); in charters, * 1 1 
48. 37. 
— what is therein contained has its due eee 5 
diſpoſitions or charters from ſubjects, I. 688. 


52. 
—[t is otherwiſe in charters from the crown. I. 
ib. ib. 

See Barony. 
TENOR; of writings loſt, II. 641. 1. 


Action for probation of the tenor, II. 26, 16. 
— Sometimes the tenor allowed to be made upſum- 


marily, II. 16. 1b. 
—It is an acceſſary action, IT. 612. 20. 
— Caſus amiſſionis; how far neceſlary to be libelled 
or proved, II. 641. 2. 
—lt may be repeated againſt an improbation of 
the writing. IT. 643. 8. 
Adminicles in writing; how far neceſſary for prov- 
ing the tenor, II. 642. 3. 
In ſome meaſure founded in the civil __ II. 
| ib. 4. 

— The courſe followed in our old law, to ſupply a 
proving of the tenor, II. 76. 5. 
If the ſubſtantial parts of a writing are proved, 
the ordinary clauſes preſumed, II. 76. 6. 

— Whether ought the ſolemnities of writings to be 
proved in this action, II. 643. 16. 
an the tenor of letters of horning, executions, 
or decrees, be proved. II. ib. 7. 
The import of a decree of tenor, II. 10. 8. 


— How far, where one's whole writings are de- 
ſtroyed by accident, the tenor can be made up 
by the verdict of an inqueſt, II. 16. . 

— When ſuch calamity happens, an act of parlia- 
ment ſometimes granted to facilitate a proof of 
the tenor. IT. 2b. 76. 

TERCE (of relicts), I. 659. 11, &c. 

See Liferents. 


It is loſt by the attainder of the husband for high 


treaſon. II. 288. 19. 
TERus (for production); in reductions and im- 
probations. II. 639. 6. 
TER Rs (of removing), II. 109. 49. in f. 


—If it be Martinmas, warning is to be uſed be- 
fore Whitſunday preceeding, in landward poſ- 
ſeſſions, 2 II. 7b. 16. 

— How far the terms of removing altered by the 
late act rectifying the calendar. II 622. 56. in f. 

See Warning, Removing, 


TESTAMENTS ; what falls under them, II. 377. 
1. 


— The nomination of executors properly conſti- 
tutes a teſtament, II. 16. ib. 
hy called the laſt- will of the deceaſed. II. ib. 2. 
Teſtaments ought to be favourably interpreted, 
| III. 52. R. 6. 

— This rule only holds where the words are clear. 
III. 7b. 25. 

The effect of a codicillary clauſe in a teſtament. 
| III. 16. 26. 
Laſt ſettlements of land- eſtates favourably inter- 


preted. III. ib. 15. 
Why teſtaments not good to tranſmit heretage. 
III. 53. 28. 


Heredes facti, et hæredes nati, who. III. 16. ib. 
By the canon law the writing in contracts to be 
largely interpreted; in nw in a larger 
ſenſe, and in donations in the largeſt ſenſe. III. 


ib. 29, 
Rules in the civil law, for interpreting laſt-wills, 
various. III. ib. 30. 
The import of the maxim, Error jus facit, on ſuch 
occaſion. III. 54. ib. 
A miniſter, or one notary, ſufficient in teſtaments 
to the greateſt extent. II. 377. 2. 


What if the executor or legatary refuſe to deliver 
up the teſtament to the teſtator calling for it. II. 
ib. 3. 

Executor nominate preferable to all others in 75 
office, - II. 378. 4. 
— The third of dead's part, how far due to the 
executor nominate, +» II. 76. 16, 
Nuncupative teſtaments, how far ſuſtained, II 76, 


5. 
— What if they are offered to be proved by the 
oath of the neareſt of kin; or legacies beyond 


100 J. by the executor's oath, II, zb. 6. 
— Legacies in a null written teſtament not good for 
100 J. as nuncupative. II. 16. 7. 
Who capable to make teſtaments. II. 15. 8. 


Bonds heretable, by a clauſe ſecluding execu- 
tors, not the ſubject of teſtaments, II. 379. . 
Only moveable ſubjects diſpoſable by teſtaments, 
| II. 16. ib. 
— The ſtock of trading companies ſuch, II. ib. 10. 
— The dead's, or dead man's part, the only ſubject 
of teſtaments, II. 1b. 11. 
One by teſtament cannot prejudice his wife of 
her ſhare, or the children of their legitim. II. 
ib. ib. — 380. 15. 
The right of relief competent to the husband pay- 
ing an heretable debt; how far moveable, as to 
fall under his teſtament. II. 380. 14. 
See Confirmation, Læecutors, Dead's Part, 

Wife, Legacies. 
TEsTIMONIALS (or certificates); ſoldiers return- 
ing home muſt have teſtimonials, I.59. 58. in f. 
—as likewiſe coaliers and ſalters leaving their ſer- 


vice, I. 68. 82. 
— And perſons applying for the benefit of the poor's 
roll. II. 489. 18. 
TESTIMONIES (of witneſſes); how to be taken. 
II. 650. 28. 
See Mitneſſes. 
THEFT; inurit labem realem, I. 275. 130. 


is prohibited by the law of nature, I. 6. 21. 
— How far bank- notes, or money ſtolen, receiv- 
od 


MATTERS OF THE SCOTCH LAW, &c. 


ed bona fide for a valuable conſideration, muſt | 
be reſtored to the owner, I. 218. 34. 


— Goods ſtolen, how far capable of preſcription. |, 


II. 164. 13. 
See Spuilie. | : 

THrinGs; in what ſenſe they are the object of 
law. I. 34. 85.—8 1. 1. 
Things common, I. 82. 2. 
How far the ſeas and ſhores common, I. ib. ib. 
— The ſovereignty of the Britiſh ſeas, I. ib. ib. in f. 
— The ſovereignty of the ſeas along the coaſts of 
Scotland belonged to the king of Scotland ; as 
that of thoſe over againſt the coaſts of England 
appertained to the king of England, I. 16. 3. 

— The right of admirality and wreck conſequen- 
tial to ſuch ſovereignty, I. 16. 10. 

— The ſeas ſtill common as to paſlage, like the 


high-ways. I, ib. il. 
Things public, „ 
— Rivers, ports and harbours, public, I. 16. 7. 


—Sea-greens, how far public, or in Prey: 5 
: IV, 1. 
Public high-ways, bridges and ferries, to whoſe 
care committed. ö 1. 10. 5. 
Private parties damage, by enlarging the high- 
ways, is to be repaired. I. ib. 6. 
"The common ſtock of corporations, how far pub- 
lic, ” I. 1b. 7.—84. 9. 
Things in property. I. ib. 10. 
Things nullius. I. 16. 11. 
Things ſacred. | I, 16. ib, 
No formal conſecration of churches, &c. with us; 
but the ſetting of them apart for pious uſes has 
that effect. I. ib. ib. II. 71. 196. 
The building churches and churchyard-dikes, at 
whoſe expence. 5 . 
Burial-places called Res religicſe, how far are 
they in commerce. : I, th. 12. 
Public burial-places, unlawful to violate om 1 
ib. ib. 


I. ib. ib. | 
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the conveyance of the ſame, I. 15. 40. 
—By one's thirling his own lands to his mill, I. 
ib. 41. 
How the maxim, Res ſua nemini ſervit, confiſt- 
ent with the thirlage of one's lands to his own 
mill. I. 685, 16. 
The heretor may thirl his lands to another's mill 
without wronging the tenants, I. ib. 42. 
—or diſpone his mill with the multures of his own 
lands, | I. th, 43» 
How thirlage is conſtituted by a diſpoſition of the 
mill with the multures ; or by a diſpoſition of 
the mill, as the mill of a barony, I. ib. ib, 
—How far the paying in-town multures, during 
the years of prefcription, conſtitutes thirlage 
without a title in writing, I. 686. 44. 
In mills of the king's property, or belonging to 
eccleſiaſtics, thirlage is conſtituted by preſcrip- 
tion without a title in writing. I. ib. ib. 
Thirlage conſtituted by payment of dry multures 
during the years of preſcription. I. 1b. ib. 
In a mill built on lands, ſubject to a liferent, 
what multures underſtood thereto thirled. I. 
F 
What will infer interruption in a thirlage claim- 
ed on preſcription. I. 687. 46. 
The natural import of thirlage concerns only 
corns the party thirled ſhall conſume in his fa- 
mily. | I. 16. 47. 
Thirlage of omnia grana creſcentia, does it inclade 
the maſter's or feuars farms, I. 1b. 48. 
— How far does it comprehend the tithes. I. ib. 76. 
Thirlage of Grindable corns, what does it import. 
I. 16. ib, 
Thirlage of inve&a et illata, I. 688. 49. 
— The import of a thirlage, of what Tholes fire 
and water, I. ib, ib. 
—One cannot be liable in double multures for 
the ſame corns. I. 1b. 50. 
— T hirlage of inve&a et illata in borows variouſly 


Private burial-places, how far in commerce, or 
to be deemed religious. I. 85. 16, 
See Churches. 


Things called Res ſanctæ; the walls and gates of 


cities. | I. 156. 13. 
Precious ſtones lying on the ſhore, treaſures hid in 
the catth, and wild beaſts and fowls, are ſaid to 
be things nullius in the civil law, I. 16. 14. 
— But, by the modern law and cuſtom, theſe are 
brought under certain regulations, I. 16 15, 
To whom do hid treaſures found belong. I. 25. 


16, 
Things moveable and immoveable. I. 86. 17. 
Things fungible. I . ih. 


The difference as to legal effects between things 
moveable and immoveable, I, 16. 18. 
— This diſtinction transferred to rights, heretable 
and moveable, I. 87. 19. 
Things corporeal and incorporeal. I. 16. 20. 
See Rights. | 
THriRps (of benefices); applied to the mainte- 
nance of the miniſters. II. 60. 164. 
See Tithes. 


underſtood. I. 16. 5. 
An exemption from thirlage, how acquired, I. ib, 
2. 

—a diſpoſition of lands, with mills and e 
imports it, I. 26. ib. 
Hut not a diſpoſition, with a feu- duty, in full of 
all other demands, I, tb. 53. 
—-Nor a diſpoſition with abfolute watrandice, i. 
tb, ib, 


—Exemption from thirlage is acquired by preſcrip- 
tion of liberty. I. 689. 54. 
The effect of thirlage, I. 16. 55. 
AIs the heretor liable for his tenants abſtractions, 
I. ib. ib. 

—How far corns carrying to another mill may be 
ſeized. I. 16. 56. 


One cannot build a mill on the lands thirled. I. 2%. 


Where muſt courts for abſtracted multures % 
holden... I. 756. 58. 
What is the caſe, if the mill is not capable to 
ſerve the ſucken, I. 690. 59. 
— What if this happens thro” inſufficiency of the 


THIRLAGE ; implies multures, ſequels and ſer— 

vices, I. 084. 38. 
— Multures, either in- town or out-town. I. 76. 26, 
Mill-ſervices. 2 I. ib. 29. 
Thirlage conſtituted by an aſtriction of lands in 


mill. I, ib. ib. 
Is the thirlage extinguiſhed by the mill's becomin 

ruinous. I. 706. ib. 
Mill-ſervices implied, I. :b. 60. 


— One may be liberated from them by preſcripti- 


132 
on, tho” the thirlage as to the multures remains. 

x I. 684. 39. 
Thirlage impoſed by the vaſſal, how far effectual 


againſt the ſuperior, when the fee opens to him. 
; RT 1. 686: 44. 


Thirlage requires poſſeſſion for its eſtabliſnment; 
is extinguiſhed by diſcharge, or preſcription of li- 


berty. I. 690. 61: 
THoUGHTS; not puniſhable before human tribu- 
nals, I. 8. 28. 


nor ſubject to regulations by temporal powers: 
II. 590. 15. 

THREATS ; uſed towards a teſtator, how far it 
voids the teſtament or legacy, II. 377. 3. 
When do threats infer ju/tus metus. I. 256. 51, 


Tioxum juncium; the effect of it by the civil law 


and ours. I. 236. 43. 
TiIxskL, (or loſs) ; of the ſuperiority, what does it 
comprehend, II. 335. 43. 


Ait is incurred, in the firſt place, when the ſupe- 
rior is infeſt, and being charged, refuſes to re- 
ceive the heir of the vaſſal, II. 76. 41. 

—As likewiſe, by the late ſtatute, if he refuſes to 
receive a diſponee, II. 431. 12. 

— if the heir of the ſuperior is not infeft, he muſt 

be charged to enter and receive the vaſſal, and 
then a declarator of tinſel muſt proceed, as by 


the former law, II. 433. 20. 
Hoy far the ſuperior may defend himſelf againſt 
it, II. 431. 13. 


See Superior. 

Tir RES; called the ſpirituality of the church, 
II. 50. 131. 
— They could not of old be ſold by themſelves, 
II. 49. 128. 
— Rights with the tithes included, II. 16. 1b. 
In rights cum decimis incluſis, are the words, 
Nunguam antea ſeparatis, neceſſary, II. 1b. ib. 
Is it neceſſary to inſtruct, that theſe rights were 
granted before the Lateran council, II. ib. 76. 
—it muſt be ſhown, that they proceeded from 
churchmen, II. 75. 5h. 
Infeudation of tithes is an impropriation of them, 
II. 16. 16. 
Is the tenth of the ſeu- duty, mentioned in the 
act 1587, ſubject to the miniſter's ſtipend. II. 
ih. 129. 
In ſome inſtances the parſonage-tithes, in os. 
the vicarage, and in ſome both, are impropriat- 
ed, —— 4 to the reſpective intereſts the diſ- 
poners had in the tithes, II. 50. 130. 
If it appear by the original rights, or otherwiſe, 
that ever there had been a ſeparate duty paid for 
the ſtock, the impropriation takes no place, II. 
49. 128. in m. 
The origin of tithes, II. 50. 131, —132. 
— They are founded in the Moſaic law; but im- 
mediately derived to us from the canon Jaw. II. 
FA 132,—133. 
Churchmens right to tithes only eſtabliſhed by the 
poſitive or politic law of each country, tho? tis 
a natural conſideration, that they ſhould be re- 
warded for their ſervice. II. 76. ib. 
Voluntary conſecrations in uſe among the Patri- 
archs and Jews, and likewiſe the Heathens. II. 
1h. 132. 


Tithes either conſtituted by infeſtment, or by a 
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perſonal right. II. 51. 134: 
The ——— of tithes, when enjoined 
with us. II. 52. 135. 
The diſtinction of tithes, by the canon law, into 
perſonal, predial, and mixt, II. 16. 136. 
— How far that diſtinction in uſe with us. II. 7b. 


137. 

Parſonage-tithes, why ſo called; and why called 
Decime reforie, et garbales: II. 1% ib. 
In what time of the year tithes anciently, and 
when at preſent exigible. II. 7b. 138. 
The rule of drawing the ipſa corpora of tithes, and 


penalty of tranſgreſſing it. II. 53. 139. 
Vicarage-tithes, what, and why ſo called. II. ib. 
140. 

Vicars and curates, how provided. II. zb. 16. 


The ordinary ſubject of vicarage-tithes. II. 2 
in . 

How far vicarage regulated by cuſtom and pre- 
ſctiption. II. 16. 1b. 
Does the negative preſcription take place againſt 
parſonage tithes. II. 54. 141. 
Why vicarage tithes ſaid to be local. II. 7b. 142. 


In what ſenſe does the poſitive preſcription of tithes 


take place. II. 16. 143. 


How far infeftment requiſite to the preſcription of 


tithes purchaſed from one as patron, II. 1b. 144. 
Can ſuch preſcription liberate ne againſt lo- 
calling thereon for the miniſter's ſtipend, II. 76. 
ib, 

Can bona fide poſſeſſion liberate from bygones 
of the miniſter's ſtipend. II. 55. 145. 
How did the caſe ſtand as to the preſcription of 
tithes by the canon law. II. 76. 146. 
A mee e, by an heretor of the tithes of his own 
ands, how far it frees him of augmentation of 
ſtipends. II. 46. 147. 
The maxim, Decimæ debentur parocho, how takes 
it place with us, II, 56. 148. 
— How far patrons are come in place of the par- 
ſons in right of the tithes, II. 20. 10. in f. 
In drawing tithes, no deduCtion is allowed on ac- 
count of labour and expences. II. 15. 149. 
The tithes muſt rife and fall according to the in- 
creaſe and ſtate of the grounds, where the titu- 
lar is in uſe of drawing them; but otherwiſe he 

is intitled to the fifth part of the rent, or uſe of 
payment, till decree of valuation. II. 6. 150. 
The material points, wherein the law of Scotland 
differs from that of England, in tithes and mat- 
ters relating thereto. II. 93. 54. 
Proceſſes for valuation of tithes can only be before 
the court of commiſſion for valuation of tithes, 
II. 57. 151. 

— The fifth of the conſtant payable rent the rule 
in ſuch valuations, | II. 46. ib. 
— How far the value of improvements, and the 
ceſs, deducted out of the rent in a valuation, II. 
ib. 152. 

The rent of cote-houſes, change-houſes, mid 
dies, and mills likewiſe deducted. II. 26. 153. 
The king's eaſe in rentalled bolls. II. 57. 154. 


How does the valuation proceed, where the par- 
ſonage and vicarage belong to different titulars, 
II. 58. 155. 

— There is no deduction of the king's annuity in 
the valuation of tithes, but there is in the ſale; 
II. 16. 156. 
The 


for what reaſon this diverſity. 
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The preſent ſtate of the king's annuity, II. 58. | 


| 156. 
— it is not a real burthen. II. 59. 10. 
A proceſs of ſale of tithes, II. 16. 157. 


— The rate of purchaſe from titulars nine years 
purchaſe ; how it came to be ſo low, II. 2b. 16. 
— What if the defender has only a temporary 
right to the tithes. II. 2b. 16. 
The rate of purchaſe of patronage-tithes, only fix 
years purchaſe, for the benefit of the heretor. II. 
ib. ib. in f. 

From what time does a decree of ſale take place. 
II. /. 158. 

How far infeftment is neceſſary to the purchaſer 
for denuding the titular or patron of the tithes. 
II. 10. 159. 

In what caſes the purchaſers of tithes liable to ceſs 
for them. II. 60. 160. 
What is the effect of a decree of ſale of the tithes, 
II. 7%. 101. 


In what ſenſe may tithes fill be conſidered as | 


the patrimony of the church. II. 26. ib. 
All tithes may be valued, but ſome are not ſale- 
able. II. %. 162. 
Only the heretor of the lands can purchaſe the 
tithes of them by decree. II. zb. 163. 
What if che miniſter is in poſſeſſion of the bene— 
fice, as titular of the tithes, II. 76. ib. 
— Miniſters may purſue proceſſes for modification 
of a ſtipend to them, II. 76. 164. 
-—Decrees of plat, what, II. 61. 7b. 
Thirds of benefices applied for proviſion of mi- 
niſters in licu of ſtipends, II. /. 16. 
— What benefices were ſubject to the burthen of 
thirds, II. 16. 10. 


— Some years after the reformation, how far was 

care taken of proviſion of miniſters, II. 2b. 70. 

— Theſe methods of providing miniſters did not 

anſwer the end, and therefore a Commithon of 

parliament was granted for that purpoſe, II. . 

165. 

.— The lords of ſeſſion at laſt veſted with the 

powers of the commiſſion, as a ſeparate court 

from the ſeſſion. „ 
See Commiſſion, Valuation. 

The rule for modifying ſtipends to miniſters, II. 

63. 169. 

The patron or titular may exempt their own lands 

from the locality, if there be free tithes, II. 16. 

170. 

— What if the patron was in uſe of payment of a 

proportion of the ſtipend, during the years of 


preſcription, II. . 171. 
or by a decree of locality, II. 75. 172. 
— What if the tithes are under tack, and more 

than the tack-duty localled, II. 64. 173. 
—in order to a prorogation to ſuch tackſman, 

what requiſite, II. 6. ib. 
— The expence of the communion- elements ge- 

nerally contained in the decree, IL. /. 174. 
What if the ſacrament is not adminiſtred, II. 

ih. ib. 


In what caſes, aſter a decree of modification, 
an augmentation can be granted. II. 65. 178, 
dee Stipends. 
Tithes of popiſh foundations not annexed to the 
crown, I. 559. 65. 
nor theſe of epiſcopal foundations. II. 13. 37- 
Vol. III. 


— 


Petitory actions of tithe- duty. II. 65. 179. 
Inhibition of tithes, * | I 1.3. 
— The effect of ſuch inhibition, II. 66. 180. 
Spuilie of tithes, its conſequences, and how avoid- 


ed. II. 16. 181. 
Packs of tithes not effectual againſt the ſingular 
ſueceſſor in the lands. II. 67. 182. 
The hypothec competent to the titular or mini- 
{ter tor the tithes or ſtipend. II. 16. 183. 
How far tithes ſubjected to a proportion of the 
land- tax, IL 16. 184. 


Even in times of popery, church-benefices ſub- 
jected to taxations by ſtatute. II. 68. 185. 
Ule of payment of a duty for tithes, what the et- 
fect of it. II. 65. 179. 
Only the heretor and intromitters with the fruits li- 
able for tithes; and not ſingular ſucceſſors in the 
lands, they being only debita fructuum. II. ib, 
. 177.—67. 183. 
Liches eſteemed jus ſeparatum from the lands or 
ſtock. II. 71. 197. 
Erected tithes paſs by inſeſtment. II. 16. 198. 
How far tacks of tithes governed by the ſame rules 


with thoſe of lands, II. 76. tb. 
Can only be prorogated by the commiſſion dur- 
ing their Currency, IL 72.1 
— I'itulars and patrons compellable to fell them 
only to the heretor, II. ib. 200. 
alter purchaſe, ſtill ſubject to augmentation of 
ſtipends in due order, II. zb. 201. 


Alf the titular or purchaſer diſpone the lands, re- 
ſerving the tithes, not compellable to ſell them 


to the diſponee, | II. tb. ib. 
—in a fale of lands by the titular of the tithes, do 
the tithes paſs of courſe, II. 73. 202. 


The effect of warrandice in a diſpoſition of tithes. 
II. 15. 203. 

Old glebes, and rights cum decimis incluſis, tithe- 
free, II. 74. 206. 
— How far the words, nunquam antea ſeparatis, 
neceſſary, E II. 1b. 10. 
Are the lands that belonged to the knights-tem- 
plar and hoſpitaller tithe- free, II. ib. 207. —75« 

| 208. 

— How far Ciſtertian lands tithe-free. II. ih. 209. 
The privilege of exemption from tithes paſt ſrom, 


either expreſsly or tacitly, II. 10. 210. 
—if entire at the reformation, follows ſingular 
ſucceſſors in the lands, II. tb. 16. 


— The difterence between Ciſtertian and Temple, 
or hotpitaller lands in this reſpect. II. 76. 211. 
How tar the poſitive preſcription of tithes carries 
an exemption. | II. 7b. 212. 
Sce Stipends, Patronage. 
TiTLEs (of honour); they fall to the eldeſt heir- 


portioner, II. 348. 83. 
They do not ſubject the heir to the paſhve title 
of behaviour. | L 32. 32. 


See Peers, and the other Titles of Honour. 
T1TLEs (in purſuits); ought to be prior to raiſing 


ſummons. II. 603. 20. 
TiruULARs (of tithes and benefices) 3 why ſo 
called, II. 59. 157. 


— They have an heretable right to the tithes; but 
bound to ſell them to the heretor at nine years 
purchaſe, II. 26. 76. 

In a larger ſenſe a patron titular of the tithes 

but bound to ſell at ſix years purchaſe, II. 72. 200, 
| — Mini- 
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-- Minifters of ſome pariſhes ſtill conſidered as 
titulars. II. 60. 162.— 163. 

See Miniſters, Tithes. ; 
Tocnxx, (or portion); in a contract of marriage, 
is preſumed in ſatisfaction of former proviſions, 


© 154 5. 
Ait is underſtood to be an onerous deed, with te- 
ſpect to the husband. I. 262. 77. 


If the marriage diſſolve within the year, to whom 
does the tocher return. I. 137. 121. 
ToLERATION; the nature of tolerating laws. I. 
2. 3. 

Toleration (act of); the caſe of religious ſocieties 
that take the benefit of the act of toleration, I. 
22. 53. 

By it they are allowed to erect themſelves into 
a kind of corporations, as to purchaſing or 
building meeting-houſes, &c. I. 1. 10. 
—miniſters of the epiſcopal congregations privi- 
leged as to celebrating marriage, which others 
cannot, without incurring the penalties of clan- 


deſtine marriages, I. 1b. ib. 
—Papiſts and deiſts denied the benefit of 5 
I. ib. ib. 


—are ſuch indulged miniſters intitled to the privi- 
leges of the eſtabliſhed church, as to invading 
their perſons, &c. I. 49. 15. 

ToLL; payable at turnpikes for repairing the high- 

Ways. 5 I. 680. 25. 
See Turnpikes. | 

TorRTUuRE; diſcontinued, by our cuſtom, ſince the 

revolution ; and aboliſhed by a Britiſh ſtatute. 

II. 660. 22. 

Towx-couxciLs. II. 577. 1, Qt. 
See Borows. | 

Towns; fortalices and caſtles, ſometimes ſo 
called, I. 567. 91. 

—Preſumed to have been intended for private 
ſafety to the owners, againſt their neighbours, 
while deadly feuds were kept up between fami- 
lies, | I. ib. ib. 

All houſes with battlements not ſuch, I. 16. 10. 

— Treaſon, for ſubjects to maintain forts or garri- 
ſons without licence from the king by our Scotch 
ſtatute, and by the 25 Edward III. I. 26. 26. 

See Fortalices. , 

TRADE; the privileges of royal borows as to it, 


I. 50. 21. 

D uch freedom of trade may be communicated 
to others, | I. 57. 49. 
The penalties of unfree traders. I. 16. 50. 
The privileges of noblemen and burgeſſes as to 
trade. I tb. 51. 


Free traders ſubject to duties and cuſtoms. J. 57.52. 
Artificers merchandizing muſt renounce their 


trade. I. 16. ib. 
How far foreign proteſtants are intitled to freedom 
of trade. I. 62. 65. 


TRADITION (or delivery); is either real, ſy mbo- 
lical or feigned. I. 509. 20. 
Real delivery is moſt properly of moveables, I. ib. ib. 
— Poſſeſſion preſumes delivery and property of 


them, | I. 86. 18.—5 10. 25. 
What ſupplies it in lands or immoveables, I. 
509. 20. 

—Symbolical delivery, I. ib. 21, 


In ſeiſins it conſtitutes the right, Nulla ſaſina 
nulla terra. I, 1b. ib. 


Symbolical dehvery of moveables ; when is it un- 


. 


derſtood equal to real 1 I. . 22. 
What is in place of delivery in ſervitudes, or things 
incorporeal. | I. 510. 24. 
Feigned delivery, ficlio brevis manus. I. ib. 23. 
See Delivery, Poſſeſſion, Symbol. 
TRANSACTIONS; in the ſtate of nature, differ- 
ences behoved to be terminated by tranſaction 
or arbitration, or force of arms. This is the 
caſe of ſovereign ſtates at this day. I. 451. 1. 
In tranſactions ſome abatement of one's claim 
muſt interveen, I. 452. 2. 
— Tranſactions may occur, where the deed is not 
ſo named; and is ſometimes ſo called, when a 
proper tranſaction does not interveen. I. 7b, 1b, 
— What perſons may tranſact, 132 
— How far tutors, adminiſtrators or factors, ca- 
pable to tranſact their party's claims. I. 16. 1. 


The ſubject of tranſactions, doubtful claims, I. 


ib. 4. 

How tranſaction, in ſome civil claims, was regu- 
lated by the civil law. I. 15. ib. 
How far tranſaction is valid in relation to marri- 


age. I. 16. 1b. 
In crimes or delinquencies, how far tranſactions 
may take place. I. 16. 5. 


The effect of a tranſaction, I. 453. 6. 
—it may be reduced on force or fraud, I. 7b. 16, 
— How far it may be ſet aſide on finding new do- 
cuments. I. ib. ib. 
See Submiſſions. 
TRANSFERENCES paſſive (actions of), II. 623.64. 
— They are acceſſary actions. II. 16. ib. 
Tranference active aboliſhed. II, 18. 63. 
TRANSLATIONS (by aſſignees). II. 192. 11. 
TRANSMISSION (of — actions); againſt the 
heir. III. 67. R. 19. 
A merely penal action paſſes not againſt the heir, 
unleſs litiſconteſtation was made with the de- 
ceaſed, III. 2b. 70. 
The above rule exemplified in our law, III.ib.ib. 
Action for the thing ſtolen good againſt the heir, 
even by the civil law, III. 68. R. 20. 
The heir liable in other delinquencies, as well 
as theft, for reſtitution or damages, by the ca- 
non law, III. 15. 71. 
— W hich is the rule in this caſe with us. III. 7b. 10. 
In contracts, penalties incurred by the party affect 
his heir, tho' no action was ſued againſt the 
deceaſed. III. 69. 72. 
In public crimes the heir not ſubjected, unleſs 
| ſentence proceeded againſt the offender, III. 


69. R. 22. 


— This rule holds in all public crimes by the Bri- 
tiſh law, even the caſe of treaſon not excepted, 
III. #6. 74. 

— How far an act of attainder, or an outlawry or 
denunciation has the effect of a judgment, in 


ſuch caſe. II. 16. 75. 
None can tranſmit a better right than he is welle 
with. III. 77. R. 27. 
This rule illuſtrated, III. 78. 100. 


—it holds in tranſmiſſion to heirs, III. zh. 101. 
but they are only liable in their due order, III. 


ib. ib. 

— The caſe of executors, in this reſpect. III. ib, 15. 
Singular ſucceſſors, in perſonal rights, liable to the 
exceptions that lay againſt their authors, 111, 
ib. 102. 
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In gratuitous acquiſitions, may be proved by 


the author's oath, III. 78. 102. 
— The caſe is otherwiſe in onerous. III. 7b. 10. 
This rule takes place in the progreſs of feudal 
rights, III. 79. 103. 
In land-rights, the onerous purchaſer is not con- 
cerned with the exceptions that lay againſt his 
author, unleſs he could diſcover the ſame from 
the records, III. 7b. 104. 
— The caſe of moveables. III. 16. 105. 
Donataries liable to all exceptions that lay againſt 
the authors. III. 20. 16. 
See Aſſignations, Diſpoſitions. | 
The import of the maxim, Reſoluto jure dantis re- 
ſolvitur jus accipientis. III. 80. 106. 
The diverſity between the author's right being re- 
duced on a perſonal ground, and that affecting 
the ſubject. III. 7b. 107. 
Tranſmiſſion of rights perſonal and real. II. 189. 1. 
See Aſſignations, Arreſi ments, Diſpoſitions, 
Adqudications. 

TRANSPORTATION (of felons); how far their 
conſent validates it. I. 92. 2. 
TRANSPORT ATIO (of miniſters), II. 81. 232. 
— The privilege of the city of Edinburgh in that 
reſpect, Il. 15. 10. 
The juſtifiable grounds of it, II. tb. 10. 
— of churches ; it muſt bear the conſent of three 
fourths of the heretors. II. 19. 49. 
TRANSUMPT (actions of). II. 622. 58. 
Actions of tranſumpt acceſſary actions, II. 2b. 10. 
— Who neceſſary to be called in them, II. . 16. 
The eſtect of a decree of tranſumpt. II. . 10. 
TREASON regulated by the law of England, con- 
form to the Britiſh ſtatute 7 Anne c. 21. II. 


261. 47. 

— How far is it treaſon to coin falſe money, I. 415. 
26,.—27. 

Vor to utter ſuch knowingly. I. 416. 28. 


See Attainder. 
— Treaſon to forge gold or ſilver coin, I. 415. 26. 
The penalty of forging copper-money, I. 416.27. 
—or of knowingly uttering falſe money, I. 10. 28. 
— Treaſon to hold out forts againſt the king. I. 


| 567. 91. 
TREASURE (hid in the ground); to whom it be- 
longs, ; I. 85, 16. 


In ſome caſes it may be adjudged to the poſſeſſor 
of the houſe, in the walls or ground whereof it 
was found, | I. 24+ 9. 

—What is incumbent on the finder to exoner 
himſelf. I. ib. ib. 

If the owners appear, and prove their property, 
they are intitled thercto at any time within the 
long preſcription, after the finding. I. 2b, ib. 

TR EES; does a contract about them require writ- 
ng» I. 239. 8. 

The penalties upon deſtroyers of growing trees. II. 

100. 21. 

TRESPASS ; how it preſcribes by our law. II. 186. 

| | 11. 
TRIAL (of offenders). II. 524. 7, &c. 
See Juſticiary, Verdi. 

TRUST ; diſpoſitions by a bankrupt in truſt, for 

the behoof of his creditors, how far good, I. 
272. 119. 

—Such diſpoſitions by a bankrupt corporation ſuſ- 

tained, 5 I. 273. 120. 


| 
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Truſt, ſince the act 1696, not competent to be 
proved otherwiſe than by writing or oath. I. 
12. 

Does that act hinder truſts to be preſumed — the 
circumſtances of the caſe, I. 262. 76. 
How far Confident perſons, mentioned in the act 
1621, may be underſtood from the circumſtan- 
ces, even ſince the act 1696. I, ib. 10. 
A truſtee may be compelled to denude; but may 
retain the right till he is reimburſed. I. 395. 13. 
If a truſtee purchaſe in his own name, will his cre- 
ditors affecting the ſubje& be preferable to tho 
entruſter, I. 396. ih. 
Truſt does not ſubjeR the truſtee regularly to dili- 
Fence, 1. 395. 12. 
The truſtee can charge the conſtituent with no 
more than he pays in compounding the debts. 

I. 6. 15. 

See Declarator of Truſt, Reflitution. : 
TRUTH; how far the upbraiding one with a 
crime, of which he was guilty, excuſeable, I. 

| 250. 51. 

— The import of the maxim, Veritas convitii non 
excuſat a calumnia. I. 76. 1b. 
How far the judgment of a court holden for 
truth. The rule, Res judicata pro veritate ha- 
betur, explained. III. 107. R. 53. 
dee Decrees. 

Truth to be punCtually regarded in judicial pro- 
ceedings. III. 71. 83, &c. 
The principles of morality depend upon eternal 
truths, I. 6. 21. 
TURNPIKES (the privilege of); granted by act of 
parliament, when any part of the public road 
in a county cannot be got repaired in the ordi- 
_ courſe, I. 680. 25. 

— Theſe erected on highways or bridges, for ex- 
acting a toll from patlengers towards the repair- 
ing them, I. 692.5. 

— The toll ſummarily to be exacted, I. 26. 16. 
-—Penalties upon thoſe who evade the toll, or of 
the acceſſaries thereto, L ib. 6. 
— The power of the truſtees in order to repair the 
highways, I. 16. 7. 
— hey may aſſign over the toll to the creditor 
who lends money on that fund, I. ib. 8. 
Does not liberate the perſons liable as to furniſh- 
ing their work at repairing the highways, II. 

; 693. 9. 

—On ſome occaſions horſes and carriages exempt- 
cd from the toll. IL :b. 10. 
The peculiarities in the act in favour of the ſhire 
of Haddington, for repairing their highways. II. 
th, 11. 

TuRPITUDE ; the import of the maxim, Nemo 
tenetur jurare in ſuam turpitudinem, II. 649. 

| 23. 
and of the other maxim, that Nemo pot?/? alle- 
gare ſuam turpitudinem, . I. 181. 178. 
— Condiftto ex turpi cauſa, when competent, I. 
: 215. 22. 

If the turpitude is on both ſides, petior eſi con- 
ditis poſſidentis. | I. 16. ih, 
TuRRIs prneta ; not properly a ſortalice. I. 568. 
| . 

Tu roks (to pupils); in place of parents, . 
— Why fo called; they are likewiſe termed Guar- 


dians. 
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dians, I. 164. 1. 
— They are either teſtamentary, tutors of law, and 
to an idiot, or dative, I. ib, 2.—4. 
— Overſeers named in a teſtament different from 
tutors ; their office. I. 16. 3. 
Tutors nominate preferable to all others, and nei- 


ther make oath or find caution, but make up 


inventaries. I. 165. 5. 
The father's power, by the act 1696, in naming 
tutors and curators. | I. 10. 6. 
Managers named in a diſpoſition of certain ſub- 


jects, not properly tutors. I, ib. 7. 
Tutors of law; they find caution, and make up 
inventaries of the pupil's effects, I. ih. 8. 


— What is the difference between a tutor of law, 
and a tutor to an idiot or furious perſon, I. 16. 9. 
—1606. 13. 

— Both muſt be ſerved on a brieve. I. 16. 16. 
Deeds granted by perſons furious, before they 
were ſerved, may be reduced on the head of fu- 
rioſity; but if aſter, are null, I. 16. 10. 

— it extends to all perſons incapable. I. 76. II. 
— The ,party may be cognoſced furious, but no 
agnat found proper for the office; and then a tu- 
tor muſt be given by the exchequer, I. 26. 10. 
—Who is the next agnat in this caſe. I. 7b. 12. 
Why the tutory devolves to the next heir or ag- 
nat. I. 76. 16. III. 86. R. 34. 
A tutor to an idiot cannot alien a land- eſtate with- 
out a decree of the court of ſeſſion. III. 26. 14. 
The act of the 4 Geo, II. enabling the committee 
of an idiot, &c. to convey truit-eſtates, does 
not extend to Scotland, III. 76. 10. 
— The procedure in ſuch cafe by our law. III. 5. 
th, 

Tutory-dative ; what requiſite in order 2 it, I. 
167. 15. 

—- Tutors-dative find caution to make up 3 
ries as tutors of law, and further make oath de 
fedeli. I. 16. ib. 


Tutors of any kind not bound to accept by our 


law; otherwiſe by the civil law, I. 7b. 18. 
Hut if a tutor once accept, he cannot thereafter 


abdicate the office, I. 16. 16. 


— And if a tutor nominate decline the office, he 
loſes any legacy left him in the teſtament. 1.16. 7b. 
How far women, by the civil law or ours, could 
be tutors. I. ib. 17, 
Papiſts diſabled from being tutors ; can Pagans, 
Jews, or perſons of other reprobate religions, 
be tutors. I. 1b. ib. 
Of what age muſt tutors be. I. 168. 18. 
Pro-tutors and pro-curators. I, 1b. 19. 
Tutors ſubſcribe for the pupil; but may they not 
authorize him. I. ib. 2.—III. 48. 15. 
Tutors liable to ordinary diligence, I. 169. 27. 
If a tutor do not adjudge for the pupil within 
N and day of the firſt etiectual adjudication 
iable in damages. I. 205. 28. 
How far a tutor may ſubmit for the pupil. I. 169. 
| 29. in /. 

If a Quorum, or fine guo non, accepts not, or 
thereafter fails, does the tutory fall, I. 168. 21. 
—AKings without a Quorum, or iu, quo non, 


void. | I. 6. 22. 
The firſt duty of tutors is to make inventaries, I. 
ib. 23. 


— The requiſites in making up inventaries, and 


| 


penalties for neglecting it, I. ib. ib, 
— The penalty upon neglect of it as to expences. 
I. th. 24. 


— The method of expediting them, I. 169. 25. 
Ils an oath in litem competent to the minor, 
where the tutor fraudulently omits making up 


inventary. I. 16. 26. 
How far the cuſtody of the pupil committed to the 
tutor. I. ib. 28: 
The tutor may uplift moveable debts, and is bound 
to do it, if they are ill ſecured, I. 76. 29. 
— How far is he intitled to uplift heretable debts, 
I. 170. ib. 


He cannot ſell the pupiPs heretage, without au- 
thority of the lords of ſeſſion. I. 169. 29. 
The tutory falls by the death of either party, IJ. 
170. 30. 

Hy a woman's marriage her tutory falls, I. 16. 1. 
— Whether does it likewiſe fall by her fornication, 
I. 15. ib. 

Other ways whereby tutory falls, I. tb, 1b. 
A tutor ought to be * 7 providus; but his be- 
ing laviſh in his own aftairs will not be a ground 


to remove him, I. 16. ib, 
— Tutory falls by the tutor's becoming civilly 
dead. I. ib. 32. 


One named tutor and curator by a father, may 
accept being tutor, and abſtain from the office 
of curatory. I. ib. 33. 

The office likewiſe determines, by removal of the 
tutor as ſuſpect, I. 171. 34. 


—On what grounds ſuch removal is relevant, J. 


ib. ib. 
Alt may be either ſummarily by complaint, or by 
an ordinary action. I. 7b. tb. 


A-tutor has no intereſt to inſiſt that his co-tutor 
find caution to warrand him as to his actings. 

I. 76. 15. 

The direct action of tutor- accounts. I. ib. 35. 
How far the tutor is anſwerable for intereſt of the 
pupil's effects, and rents of his lands. I. 16. 15. 
A tutor behoved to employ his pupil's money in 
buying land, by the civil law; how ſtands the 
caſe by our law, I. 1b. 36. 
— Tutors cannot employ the pupil's money on ha- 
zardous adventures, but on their own risk. I. 


tb. ib. 
How is the tutor anſwerable for debts owing to the 
pupil, I. 1b. 37. 


—All tutors anſwerable for omiſſions, except thoſe 
named by the father, in terms of the act 1696, 


I. 16. 1b. 
All tutors are liable in ſelidum, with the above 
exception. I. 172. 38. 
How far a diſcharge to one of the tutors liberates 
tte reſt. I. 76. ib. 
What rights acquired by the tutor, or his factor, 
accrue to the pupil. I. 76. 39. 
The exception of intus habet; how far good a- 
gainſt the tutor, or his aſſignee. I. 76. 40. 
The contrary action of tutor- accounts competent 
to the tutor againſt the minor, I. :b. 41. 
For what does it lye. I. 16. ib. 
The tutor is not intitled to any ſalary, but may 
appoint one to be factor. I. ib. i, 
The decennial preſcription of tutory- accounts. I. 
173. 42. 


What is the import of an action of tutor- accounts. 
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its being inſiſted in, I. 17 
Alf the action is raiſed, and inſiſted in within the 
ten years, it endures for 40 years thereafter. I. 
ib. ib. 

After the preſcription of the tutor- accounts takes 
place, can the tutor or curator be conveened for 
clear intromiſſions tanguam guilibet, I. 1h. 43. 
How far the minor, after the preſcription, can pro- 
pone the defence of intus habet againſt his for- 
mer tutor or curator purſuing for liquid debts. 


I. tb. 44.—45. 

What effect have decrees taken againſt tutors or 
curators, during the office, after its expiration. 

I. 174. 48. 

How fax tutors and curators liable to perſonal exe- 
cution for the minor's debts, I. 10. 10. 


Is the tutor's oath probative againſt the pupil. 


I. ib. ib. 
The factor for tutors equally liable with them. I. 


168. 20. 
How long tacks by tutors endure. I. 170. 39. 
In abſence of the tutor, the court of ſeſſion au- 
thoriſes the minor as to any particular act not 
admitting of delay. | 1. 4%. ib. 
What if the tutor continue in the management at- 
ter expiration of the office, I. 183. 86. 
Payment made to him aſter the pupilarit 


y is run, 
will not exoner the debtor. . th, ib. 
The tutory runs with the inheritance, III. 86. R. 

h 34. 
The reaſon of this rule, III. 7b. 125. 


—it holds not only in caſe of pupils, but likewiſe 
of idiots, or others incapable of management, 


III. 16. 26. 
Women excepted from this rule; but in ſome 


caſes capable of the office, III. 106. 126. 
The immediate younger brother tutor to the chil- 
dren of a middle brother deceaſed, III. 87. 
127. 

See Pupils, Minors. 


U 
9 oy rights in Orkney and Zetland, I. 541. 
I 


7. 
— They require no more than bare poſſeſſion, I. 
ib. ib. 

The eſtabliſhment of the udal right founded on a 
convention between our king and the king of 
Denmark. | I. ib, ib. 


The original and progreſs of the udal right, I. 76. 


18. 
The udal right the remains of the moſt anticnt 
feudes. I. tb. 19, 


The act 1669, annexing Orkney and Zetland to 
the crown, ſhews the ſame were feudal, I. ih. 


| 20. 
The ſtate of theſe lands after the annexation, and 


at this day, 1. 542. 21. 


— The right to church-lands there became feudal | 


by infettment, I. 16. 22. 
— Some lands beco ae feudal by charters from the 
crown, I. ib. 23. 
Lands conveyed by diſpoſitions, and infeſtments 
thereon, became feudal thereafter. I. 7b. 24. 
How the poſitive preſcription accompliſhed in 
lands holden by the udal right. I. 543. 26. 
The iſlands of Orkney and Zetland abſolutely con- 


veyed to our kings, and not mortgaged only; 
Vor. HI. 


3. 42. | 
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their antient privileges. I. ib. 27,—28. 
Udal lands not allodial, but of a feudal _—_ I. 
| 19, 29. 
How far retractus gentilicius, and gavel-kind fue. 
ceſſion, obtain in thoſe parts. I. 544. 33. 
The udal right wearing out there, as the Norwe- 
gian language is. I. ib. 31. 
The payment of Skat an evidence of a ſeigniory 
over udal lands. I. 16. 32. 
The difference between the udal right and the feu- 
dal accounted for. I. 16. 33. 
ULTIMUS heres, II. 276. 91, 
See Laſt Heir. 

ULTRONEOUS (WITNESSES), who. IL. 649. 24. 


in . 

UNFREE (TRADERS); their penalties, I. 57. 0 
In what caſe may unfree goods be fummarily 
ſeized. I. i6. 1b, 
Un1on ; of the two kingdoms of England and Scot- 


land, II. 451. 14. 
— The reaſons uſed of old againſt it anſwered, II. 


1b. 15.—452. 16. 
Reſervation of the laws of each kingdom conſiſt- 
ent with an incorporating union, I. 16. 15. 
— The reaſoning of Sir Francis Bacon on this head. 
II. 16. 17. 
The general nature of the union, II. 453. 18. 
— Our courts of juſtice thereby ſaved, except the 
privy council, II. tb, 19. 
A new court of exchequer erected after the mo- 
del of that in England. II. 1b. ib. 
By the union, the Can of neither is extin- 
guiſhed, but communicated. III. 88. 131. 
Grotius his authority upon the point. III. 76. ib. 
The repreſentation for Scotland in both houſes of 
the parliament of Great-Britain, II. 452. 20. 
See Parliament. | 
UN1on (of benefices) ; the ſeveral kinds of it in 
times of popery and epiſcopacy. II. 16. 44. 
The caſe of the union of churches at preſent. II. 
17. 45. 
Annexation, or union of churches at 1 — 
made, and its conſequences. II. 18. 46. 
Union and annexation of parts of a pariſh, guoad 
facra, and its effect. II. 19. 50. 
In the union of pariſhes, the conſent of the here- 
tors not requiſite, nor that of the presbytery or 
ſynod. II. 18. 46.— 20. 51. 


See Diqundtion, Ereclion. 
UN10N (of lands). I. 566. 88. 


Sce Barony. 
UNIVERSITIES. 
See Corporations, Mortifications. 
UxXLAW ; how far witneſſes arc rejected for not 
being worth the king's unlaw. IT. 648. 21. 
UN$SKILFULNESS; artificers anſwerable for the 
damage happening therethrough. III. 76. 93. 
How far lawiers or phyſicians anſwerable for the 
erroneous advices they give. III. 25. 1b. 
Us AN ck (in bills of exchange). I. 360. 7. 
See Bills of Exchange. 
Us; a ſervitude among the Romans; how far it 
takes place with us. 1.568. 
UsUCAPION ; in place of it we have the poſitive 
preſcription of 40 years. II. 159. 1. 
In moveables, the preſumption of property makes 
the caſe caſy with us, notwithſtanding the long 
term of preſcription. I. 86. 18.—5 12. 54. 
Mm eg 
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See Preſcription. 

UsvFRUCT ; the ſame with liferent, I. 657. 3. 
How it differed from uſe and n * 
ib. ib. 
—Left to a corporation continued for 100 years. 
* 667. 31. in ff 

See Liferent, Habitation. 
UsuRy ; with the Romans it imported the ordina- 
ry intereſt, I. 439. 10. 
What if covenanted for leſs than the ordinary in- 
tereſt, and, on failure of payment, within a li- 
mited time after the term, more is ſtipulated. I. 
tb. g. in V. 
The penalty of unlawful uſury among the Romans, 
and by our antient law, and our preſent cuſ- 
tom. I. 16. 10. 
Uſury indirectly committed in various _— I. 
ib. 11 
Uſury not inferred from proper wadſets, tho' the 
rent exceed the annualrent. I. 76. 12. 
When are tacks covenanted for, on redemption of 
the lands, underſtood to be uſurious. I. 16. 16. 
Does the receipt of intereſt, before the time of 


payment of it, infer uſury. I. 441. 2.— 442. 7. 


The purchaſe of an exceſſive irredeemable annui- 
ty, for a ſum preſently paid, does not infer u- 
ſury. I. 442. 8. 

How far lawful for creditors to take gifts from the 
debtor, I. 440. 13. 

How far compound intereſt, covenanted tor in the 
bond, infers uſury. I. 1b. 14. 

The nullity of the . on account of an uſuri- 
ous compact, how it took place by * * law, 

„il. 16. 

How does the caſe ſtand at preſent. I. 26. ib. 

An indemnity, or general pardon, excludes not 
the debtor from the defence on this nullity, I. 

| ib. ib. 

Such general pardon cuts off the other penal- 

ties introduced by the acts againſt uſury. I. ib, 


16. 


Other uſurious advantage taken of debtors prohi- 
bited. I. 441. 15. 
UTERIN (children); thoſe related only by the 
mother; they ſucceed not to one another.. II. 


296, 19. 
UrT1 peſſidetis (an interdit) ; what ſupplies it with 
us, IL 620. 51. 


V 
Ac AN (ſtipends) ; the patron has the diſpo- 
ſal of them for pious uſes ; what are theſe. 


IL. 29. 77. 
III. 31. 3, Oc. 


See Patronage. 
VACATION. 
See Feriat- days. 


VACGRAN Ts, or perſons abſconding, how to be 
cited. II. 504. 6. 
VAGRANTS ;z rogues and vagabonds, or ſturdy 


. beggars, I. 59. 58. 
— Perſons of this quality how to be uſed, I. 26. 15. 
— What courſe ought to be taken to prevent poor 
people from begging, I, 61. 60. 

— Poors houſes, or maiſons de Dieu. I. ib. ib. 
The ſtatutes 12 Annæ, c. 22, and 17 Geo. II. 
c. 27. touching vagrants, extend to Scotland. 
I. 59. 58.—b1. 59. 

VALENT (clauſe in a retour); it is the rule for 
determining the old extent that qualifies for a 


vote in the election of a commiſſioner to parli- 
ament from a ſhire, II. 459. 37: 
VALUATION ; or the valued duty of lands, II. 
: SI4* 3D - 
It is the rule for payment of the ceſs or land-tax, 
and other public burthens, II. 76. 16. 
- and likewiſe the rule by which the qualifications 
of voters, in election of commiſſioners to the par- 
liament from ſhires, is to be regulated, in ma- 
ny caſes. II. 16. 16. 
See Heirs, Commiſſioners of Supply. 
VALUATION (of tithes). II. 56. 150, Cc. 
See Commiſſion, Tithes. 


VALVE; or avail of marriage, I. 637. 56, 
See Marriage ( Caſuality of). 
VAss Als (the ſtate of), I. 69. 84. 


Free from attending the ſuperior's courts, unleſs 
ſpecially cited, II. 434. 24. 
Except as to the Michaelmas head- court of the 


freeholders. II. 16. 1b. 
Can the ſuperior interpoſe another between him- 
ſelſ and the vaſſal. I. 620. 8. 


How does the heir of the vaſſal obtain himſelf in- 
feft, when the immediate ſuperior cannot, or 
will not receive him. II. 334. 41. 

See Heirs, Superior s. i 

VASTATION (by public calamity) ; how far it af- 

fords relief to the tenant as to his rent, I. 432. 
13, &c. 
See Sterility, Tacks. | 

VENDITION; the difference between it and ex- 

cambion. I. 407. 1, Cc. 
See Sale. 

VERDI; the verdict of an inqueſt, in ſome 
ſenſe, probatio probata, II. 661. 1. 

The conſtitution of an inqueſt of old, and at pre- 
ſent, II. 15. 78. 

— The majority carries it, . 

In England, and before our court of exchequer, 


the 12 jurymen muſt all agree, II. 76. 16. 
— They are likewiſe called an aſſize or jury, II. 
3 


All civil and criminal cauſes were of old tried by 


an inqueſt, II. 75. 2. 
—Antiently trial by fire and water uſed, II. 1b, 10. 
Aſſizers, of old, judged upon their proper know- 


ledge. . 
A conjecture how the neceſſity of jurors agreeing 
in one voice came to take place. II. tb. 4. 
The trial by ſingular combat, II. 16. 5, 
Procedure in it, and conſequences of the ſame. 
II. 26, 16. 
Jurymen ſaid to be both judges and witneſſes, II. 
663. 6. 
in what ſenſe docs this hold, II. 15 15. 
— They cannot regularly now proceed upon their 
proper knowledge, II. 16. 16, 
In civil caſes, trial by an inqueſt holds only now 
in ſeven brieves, . 
— The court of ſeſſion, in queſtions of civil rights, 
in place of an inqueſt. II. 6. 16. 
In what ſenſe are the aſſizers called a Condign in- 
queſt, IL. ih. ih, 
In what criminal caſes is a trial by inqueſt uſed. 1 
ib. ib. 


A verdict, in civil caſes, with the ſentence there- 
on, ſubject to a review before the court of ſeſ- 
ſion. | II. 1b. 8, 

| In 
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In criminal caſes verdicts cannot be reverſed, tho” 
of old jurors might have been ſubjected to an 
aſſize of error, II. 663. 8. 

— This took place where the pannel was acquit- 

ted, II. 76, 16. 

—— But is now diſcontinued. II. 664. 16. 

Verdicts (veredi&a) ; juſtly ſo called, either in 
criminal or civil caſes. II. 76. g. 

The king's pardon does not cut off the judgment 
as to the party's damages and coſts. II. ib. 7b. 

Via, afus, et iter, real ſervitudes. I. 679. 19. 

See Ways. 

VIiCARAGE (or ſmall tithes) ; how far regulated 
according to the uſe and cuſtom, II. 53. 140. 

— It is always conſidered in valuation of the tithes, 


II. 54. 142. 
Out of what ſubjects is it claimable. II. 53. 


140. 
See Tithes. 
VIEW = upon). II. 630. 4. 
ce Probation. 


VinpicATI1o; ret vindicatio, an action founded 
on the right of property, II. 616. 36. 
— The. difference between an action founded on 
the title of property, and that for delivery of 
things, founded on perſonal obligations, II. 76. 76. 
VIOLENCE ; warning is not neceſſary againſt vio- 
lent or clandeſtine poſſeſſors, II. 112. 57. 
— How far they may be diſpoſſeſſed without the 
order of law, II. ib. 58. 
Violent profits in ſpuilies, in ejections and intru- 
ſions. I. 276. 133. —279. 147. 

See Spuilie, Ejection. 
Violence or force in extorting deeds. I. 255. 50, 
Je. 

See Force. 

VirGiniTyY ; how far one that fraudulently in- 
duces a virgin to his embraces, is liable in da- 
mage, I. 123. 63. —64. 

The rule in the Mofaic law, Exod. xxii. or the 
maxim in the canon law, Dotare aut ducere, do 
not hold with us, I. ib, ib, 

See Concubinagc. 


Vis et metus. I. 255. 80. 
Sec Force. 
V1sITATION (of hoſpitals), II. 9. 25. 


Vicious intromiſſion (the paſſive title of); the 
reaſonableneſs of it, II. 420. 1. 
—it is not fo rigorouſly extended at preſent, as of 
old it was, II. 16. tb. 
Only an intromiſſion, per univerſitatem, infers 
it, II. 421. ib. 
— Who are liable to it, II. 76. 78. 
Does continuance of poſſeſſion, without diſpo- 
ſal, infer it, II. 1 2. 
Any colourable title excufes from it, II. . 10. 
—Intromiffion by warrant of a judge, tho' with- 
out confirming, ſaves againſt it. II. 6. 3. 
The act of ſederunt 1692, as to ſealing up the 
writings of dying perſons, does not concern it. 
II. /. 4. 

What if the intromiſſion is by virtue of a general 
diſpoſition. II. 422. 5. 
Intromiſſion in foreign countries, where this paſ- 
five title holds not, will not ſubject the party. 


— — 


II. 2b. 6. 


The intromitter confirming, before citation at the 
creditor's inſtance, is ſafe againſt this paſſive 
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title, IT. 16. 7. 
Confirming, after intention of the cauſe, ſaves not 
the intromitter as to that purſuer ; but does a- 
ainſt ſubſequent purſuers, II. th. 16. 
hut confirming within year and day of the par- 
ty's death, is good even againſt a creditor who 
had cited the intromitter before confirming, II. 
1b. 1. 
How far confirmation of a third party ſaves the in- 
tromitter from the paſſive title, II. 16. 8. 
or a giſt of the deceaſed's eſcheat excludes it. II. 
3 423-96 
If the intromitter is executor nominate, his con- 
firming, even aſter citation, will ſave him from 
the univerſal paſlive title. II. 16. 10. 
How far more vicious intromitters are liable each 
in folidum, II. ib. 11. 
—Has one of more vicious intromitters, paying 
the debt, relief againſt the reſt. IL. tb. 1%. 
Have vicious intromitters relief againſt the heir for 
heretable debts paid by them, II. zb. 12. 
Has the heir relief for the moveable debts, a- 
gainſt vicious intromitters, on this paſſive title. 
| II. 424. 13. 
How far does ſuper-intromiſſion, 7. e. with ſubjects 
not confirmed, ſubject the intromitter. IL. . 
14. 
Does this paſſive title take place now, in the Pin. 
manner as before the ſtatute 1690. II. 26. 15. 
How far this paſlive title competent to creditors in 
heretable debts. II. 76. 16. 
A husband's continuing to poſſeſs his moveables, 
does not ſubject him in this paſſive title to the 
deceaſed wife's creditors. II. 425. 17. 
How far are perſons acquiring from vicious intro- 
mitters, liable to this paſſive title. II. 45. 18. 
This paſſive title is not competent to the relict or 
children purſuing for their ſhares of the deceaſ- 
ed's executory, nor to legatees. II. zb. 19. 
How far intromiſſion with heirſhip-moveable ſub- 
jects the intromitter to this paſſive title. II. 7b, 
20. 
What is the effect of a creditor's having vicious 
intromiſſion with his deceaſed debtor's move- 
ables. II. 426. 21. 
How far this paſſive title paſſes againſt the intro- 
mitter's repreſentatives. II. tb. 22. 
VoiDANCE (of benefices). II. 77. 213. 
See Benefices, Miuiſters. | 
Vows; what, I. 467. 53+ 
Hou the caſe ſtands as to vows, or dedications 
to pious uſes, by the civil law, and among the 
Jews, and with us. I, 10. ib. 
Donations to popith ſocieties, by our law, accrue 
to the next heir of the donor, I. th. ib. 
Is this altered by the clauſe in the Britiſh 1ta- 
tute, 1 Geo. I. | II. 10. 29. 
Mortifications are ſubject to the ſame ſolemnities 
with other deeds. I. 467. 54+ 
If an oath interveens in the dedication, the heir is 
not liable in that reſpect, but as repreſenting 


the deceaſed in his eltate. I. 16. ib. 
See Oaths. 
W | 
ADSETS; the peculiarity in them lies in the 
N reverſion. II. 123. 4. 


See Rcverſions. 
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They are either proper or improper, II. 127. 17. 
by a public or baſe holding; the different effect 
of them. II. 131. 24. in mn. 
How far, in a baſe wadſet, the reverſer, or his 
heir, is liable to relieve the wadſetter of the da- 
mages, ariſing by the caſualities falling through 
the reverſer, II. 136. 42. 
A proper wadſet, what, . . 
In old proper wadſets, before the act 1661, the 
wadſetter's poſſeſſion may be reſtricted to his 
annualrents, on offer of caution, II. 128. 18. 
Proper wadſets, declaring, That the wadſetter 
ſhall not be liable to the hazard of the rents, are 
unlawful and uſurious. II. 2b. 19. 
An improper wadſet, and the ſeveral kinds of 


it, II. 26. 20. 
— How an improper wadſet, by a back-tack, may 
become a proper one, II. 7% ib. 


— How far, in an improper wadſet, the creditor is 
liable to account for the rents. II. 26. 16. in . 
What rights are capable of eiks to the reverſion, 
II. 129. 21. 

— How far an improper wadſet, under back- tack, 
is capable of an eik to the reverſion, II. 10. 25. 
— The act 1696, limiting diſpoſitions for ſecurity 
or relief of ſums to theſe contracted at the date of 
the infeftment, does not hinder eiks thereafter 
to the reverſion. II. 16. 16. 


If the reverſion is burthened with payment, not 


only of the principal ſum, but likewiſe of the 
back-tack duties, does it become proper by an- 
nulling the back-tack, II. ib. 22. 
— How far the back-tack duties, in ſuch caſe, are 
debita fundi, affecting ſingular ſucceſſors in the 
wadſet. | IT. 130. 15. 
How a back-tack may be declared void. II. 15. 23. 
In what caſe is the ſingular ſucceſſor in the wad- 
ſet affected with the back-tack. II. 28. 15. 
Why an improper wadſet, by a back-tack to the 
reverſer, barred from voting in the election of a 
member of parliament. II. 122. 2. 
The order of redemption in wadſets, II. 130. 24. 
What if the term, to which the order relates, 
happens to be on Sunday. II. zh, 1b. 
In a wadſet by a public holding, the wadſetter 
muſt grant a diſpoſition to the reverſer upon re- 
demption, pf II. 131. 16. 
Conſignation of the liquid ſum, and caution for 
what is illiquid, is ſufficient, II. 16. 10. 
—On whoſe hazard is the conſignation, II. 7b. 76. 
What if the creditor is out of the W II. 
iD, 25. 

—or no time and place be mentioned. II. ib. = 
In an order of redemption uſed againſt a deceaſed, 
may declarator of redemption proceed againſt 
the heir, II. 132. 28. 

— What is incumbent, in ſuch caſe, on the heir 
of the wadſetter. II. 16. 1b. 
Declarators of redemption, within what time muſt 
a grant of redemption, produced in ſuch proceſs, 
be regiſtred. II. 16. 29. 
If the reverſer took up the conſigned money, he 
muſt re- produce it at the bar, II. 7b. 30. 
What is a ſufficient inſtruction of the conſigna- 
tion againſt the conſignatary. II. 1b. ib. 
The effect of an order of redemption, II. ib. 29, 


— 21. 


What if there are defects in the order, II. 133. 


32. 


—what if the defender was only apparent heir, 
and died after the decree, IL ib. 33. 
—or had other rights in his perſon. II. 16. ib. 
Muſt the reverſer conſign a tack, covenanted to 
be granted on redemption, tho liable to objec- 
tions, II. :5. 34. 
Wadſets may be purged in purſuance of requiſition 
upon the part of he creditor, II. 16. 35. 
—How far requiſition renders the wadſet ſum 
moveable, II. 2b. 10. 

— The wadſetter may paſs from the requiſition 
either expreſsly or tacitly, and return to his 
right, II. 134. i. 
If the ſum is payable on a ſimple charge without 
requiſition, ſuch charge has the ſame effect 
as requiſition. IT. 15. 15. in f. 
How far wadſets are extinguiſhable by renuncia- 
tion. II. 75. 36. 
In wadſets holden of the ſuperior, how far is he 
bound to receive the reverſer on redemption. II. 
ib. 37. 

Regreſs, what, and its effect, II. 135. Fae 
—it muſt be regiſtred to affect the ſingular ſuc- 
ceſſors of the ſuperior, II. 16 ib. 
If the reverſion is on a paper apart, and aſſigned, 
the wadſetter on redemption muſt diſpone the 
lands to the aſſignee. | II. 26. 39. 
If the wadſet was ore baſe, the aſſignee on re- 
demption muſt hold the lands of the debtor. II. 

| th. 40. 

Where the wadſet holds baſe, a diſpoſition of the 
lands carries the reverſion. II. th. ib. 
How far deeds granted by the wadſetter inſerred 
recognition. II. 136. 42. 
What if the lands fell under ward thro' the wad- 
ſetter, might the reverſer notwithſtanding re- 
deem, II. 16. ib. 

— Or in non-entry by the reverſer's death, was the 
wadſetter intitled to be relieved of that damage, 


or as to other caſualities. II. 15. ib, 
See Rever ſions. | 
WAGER ; how far lawful, I. 421. 46. 


Sometimes prohibited on political accounts. I. 


422. ib. 
Wa css (of ſervants). - I. 58. 55. 
See Fees, Servants. 
Warn (or waiff goods), I. 221. 2. 
— They muſt be proclaimed, I. 208. 2. 
— What if none claim them, I. 7b; ib. 
| — To meddle with them clandeſtinely infers theft. 
I. 209. 3. 
WAKENING (ſummons of). IL. 624. 66. 
See acceſſary Attions, 
WAND (of peace); its uſe. III. 5. 13. 
WAR (public), I. 522. 7.— 526. 2. 
— The preliminaries to public war. I. 522. 7. 


What intended In time of war as to judicial pro- 
ceedings. I. ib. 76. 


Between whom is a public war competent, or on 


what grounds juſtifiable. I. ib. 8. 
The conſequents upon a public war, I. 523. 9. 
— May private perſons act in it without commiſſi- 

on, I. ib. ib. 
To whom do lands or moveables taken from e. 

nemies belong. I. ib. 10. 
WARD-HOLDING (the tenure of). I. 555. 50, 


Ward- holding the moſt ancient and proper teudaj | 


holding. I. ib. 51. 
5 Wher, 
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MATTERS OF THE SCOTCH LAW, &c. 141 


Where a holding is not clear, it was preſumed 
ward, but now blench or feu. I. 555. 51. 
Ward-tenure now aboliſhed, I. ib. ib 


By this means commerce of lands is made more 


current, I. 565. 85. 
— The other advantages by taking it away, II. 
428. 3. 


— The ends for which ward-tenure was introduc- 
ed being taken away, it ought no longer to have 
obtained. II. tb, ib. 

See Fees. 


The caſuality of ward, its origin, I. 555. 51.—634- 


51. 
— When did it end in males and in females. I. 


635. ib. 

If an adjudger was infeft, or a proper wadſetter 
publicly infeft in the anceſtor's lite, the heir 
making up a title to the reverſion by a general 
ſervice, and redeeming, was not ſubject to the 
ward, tho* minor, I. 16. ib. 
The effect of this caſuality, 1. . $2. 
If the ſuperior did not interpel tenants, or ſub- 
feuars, how far were they ſafe in payment of the 
old duty. I. ib. ib. 
The donatary of the ward bound to find caution 
not to commit waſte, I. 16. ib. in f. 
— How far was he liable to maintain the heir. I. 
ib. ib, 

The heir not bound. to take his aliment in the ſu- 
perior's family, L 157. 2. 
The ward-ſuperior had of old the tutory of the 
heir; but that fell in deſuetude. I. 635. 52. in m. 
What if the heir obtained a gift of his own ward 
and non-entry. I. 1b. ib. 
The donatary to a taxt- ward had · no title to poſ- 
ſeſs. I. 636. 53. 
A gift of ſimple ward from the crown carried not 
a taxt-ward. I. 16. 54. 
How far the ſuperior or donatary, in poſſeſſion by 
the ward, had right to the full duties after its 
expiry, the lands remaining in non-entry. 1.15.16. 
The heir obtaining a gift of his own ward, how 
far liable to communicate the benefit to the ſub- 
feuars. I. 16. 16. 
How far a gift in exchequer of the ward and non- 
entry was extended as to the non- entry, I. 16. 76, 
id ſuch gift carry the relief. I. 16. 10. 
How was the ward excluded; did a diſpoſition by 
the deceaſed to his heir, in lands holden of the 
crown, exclude the ward. I. tb. 55, 
How far ſub-feus excluded the ward. I. tb. 16, 


Confirmation of baſe infeſtments by the crown did | 


not bar the caſuality of ward. I. 637. ib. 
Did a ſuperior's receiving an adjudger, after the 
ward had fallen by the debtor's death, exclude 
the ward, I. ib. ib. in m. 
Or adjudgers infeft in the predeceſſor's life bar 
the ward of the debtor's heir. I. 16. 16, 
How far a charge againſt the ſuperior, at an ad- 
judger's inſtance, excluded the ward. I. ib. . 
in f. 

How far the ſuperior, or his donatary to the ward, 
burthened with the vaſſal's debt, or current in- 
tereſt of the ſame. I. tb, ib. in f. 
The wardatar anciently accountable for his intro- 
miſſions. I. ib. 1b. 
How far ward-lands might have been feued. I. 


Vot. III. 


555,51. in /. 


Tacks by the vaſſal had no effect during the ward; 
but convaleſced when it expired. I. 935: 52. 
The caſuality of ward now aboliſhed. in all time 
coming, with ward-tenure itſelf. II. 428. 4, Cc. 
See Fees. | 
WarpinG (or impriſonment) ; acts of wardin 

given by magiſtrates of royal borows. III, 1. 2. 
ARNING ; it is either ſolemn, or leſs ſolemn. 
II. 108. 49. 

Solemn warning is with reſpect to farms or rural 
poliefſions, II. tb. ib. 
— The manner of executing a ſolemn warning, II. 
109. 50. 

— What if the party is out of the kingdom, how 
muſt he be warned. II. ib. 51. 
Leſs ſolemn warning is ſufficient as to other ſub- 
jeets, II. th, 52. 
Warning by chalking the door, II. 46. 1b. 
it is uſed in borows of regality, as well as bo- 
rows royal, II. 110. 1. 
Warnings as to houſes in the country, or poſſeſ- 
lions not relating to farms, II, tb. 53. 
The title in warning. II. ib. 54. 
The party may be warned at the ſuit of the letter, 
(tho not infeft) when the ſet expires. II. ib. 16. 
In caſe of a ſub-tack, againſt whom is warning to 
be uſed. II. 76. 16. 
How is the warning void, or falls. II. 111. 55. 
What if the warner has only a joint intereſt pro 
indiviſo with others. II. 76, 10. 
The uſe and deſign of warning. II. ib, ib. 

See Tacks, Removing. 

WARRANDICE, what, I, 576. 120. 
it is either abſolute, or from fact and deed only. 
I. 577. ib. 

Abſolute warrandice, I. rr. 
— The effect of it in diſpoſitions of church- lands, 
on their being deſigned to the miniſter for a 
glebe, I. 16. ib. 
-— The effect of it in diſpoſitions of tithes. I. 7b. 1b. 
Abſolute warrandice is preſumed in onerous deeds, 
tho' not expreſſed. I. 8h. 16. 
Warrandice from fact and deed. I. 16. 122. 
In donations 'tis only underſtood of future facts and 
deeds, unleſs fraud interveened. I. 16. ib, 
The effect of warrandice in a diſpoſition, For all 
right, title or intereſt the diſponer has. I. 16 10. 
Real warrandice, and the effect of it, I. 578. 123. 
— One bound to give warrandice, is liable to grant 
ablolute perſonal warrandice, but not real. I. 
ib. ih. 
How far the warrandice, by the author, accrues 
to the ſingular ſucceſtors without a ſpecial aſ- 
ſignment of it. I. ib. 15. 
How far warrandice is extended on eviction, I. 7h. 
| 124. 

Is action upon the warrandice competent before 
eviction, | I. 7b. ib. 
What if the party warranted tranſact concerning 
the ground of diſtreſs. I. 75. 1b, 
The import of abſolute warrandice in aſſignations 
of 19mina, or debts due to one, I. tb, 125. 
— The effect of it, in the conveyance of a bond 
and adjudication thereon, I. 579. 10. in . 
— How far it extends to thirlage, and other real 
ſervitudes, I. 578. 16.—688. 53. 
Or to future caſualities ariſing on the part of the 
warranter, or his ſuperior, J. 578. 125. 
N n The 
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The effect of warrandice in rights granted by the 
king. I. 16. ib. 
In onerous deeds, where the diſpoſition contains 
only warrandice from fact and deed, has the 
diſponee, upon eviction, any recourſe for the 
price. | I. 579. 126. 
Action upon the warrangice preſcribes only from 
the time of eviction. II. 166. 17. 
See Eviction. 

WATER-COURSE (or water-gang), I. 681. 28. 
—'tis a rural ſervitude. I. 16. ib. 
WATERING likewiſe a ſervitude. I. ib. ib. 
None of the parties hath liberty to alter the courſe 
of a common march-water. I. 16. 29. 
The import of the ſervitude of a mill- dam. 1. 1 
28. 
What if the water, by its natural courſe, runs on 
the neighbour's grounds; or if it is occaſioned 
by ſome work on the other's ground. I. 682. 30. 
The ſervitude of an aqueduct, to convey water 
thro” the neighbour's ground, I. 16. ib. 
Ways, either public or private. I. 678. 17. 
Private ways. I. 679. 19. 

dee Servitudes. 
Public high-ways, I. 82. 4.—679. 21. 
Io whom is the care of them, bridges, and fer- 
ries committed, I. 83. 5.—679. 22. 
—at whoſe expence are theſe to be repaired or 
made. I. 83. 6.—679. 22. 
The privilege of a ferry-boat, I. 680. 23. 
it cannot ſtand in the way of building a bridge. 
| I. ib. 1b. 
How ferrymen puniſhable for exacting more than 
the ſtated dues. I. ib. ib. 
The Scotch acts relating to high-ways, ferries and 
bridges, ſtill in force. I. ib. 24. 
Gates or turnpikes ſometimes indulged for exact- 
ing a toll, in order to repair the high-ways. I. 
ib. 25.—693. 11. 

See Turnpikes, 
Encroachment on high-ways to free borows and 
ſea-ports, is declared oppreſſion, I. 680. 26. 
— Before what court cognoſcible, I. 16, ib. 
—How far purpriſion is committed by ſuch en- 
croachments, I. 681. 27. 
— The ſame is the caſe of encroachments on ſtreets 
of royal borows and public rivers. I. 16. 16. 
ublic ways are the king's, and fo called with * 
I. ib. ib. 
If a private perſon's property is taken into the high- 
way, what recompence or redreſs has he. I. 83. 
The high-way may be turned 200 ells about for 
the benefit of incloſures, I. 679. 21. 
The incloſer muſt make the new road ſufficient 
on his own expence. I. 1b. ib. 
WEREGILD, called alſo Cro, E . 
Alt is a conſideration in money given by a man- 
ſlayer to the friends of the perſon killed, I. 16. 15. 


—In place of it capital puniſhment ſucceeded, I. 


: ib. ib. 

— Hence no aſſythment due, where the offender 

ſuffers death. I. 16. ib. 
See Ahythment. 

Wipow ; her proviſions, either legal or conven- 

tional. The legal. I. 134. 106,&c.—1 35. 109, 

Tc 


See Terce, Executory, 


| 
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The ordinary conventional proviſions, I. 107. 5, 


Cs 
—Inconſiſtent with the ſtate of marriage rejected, 


| | I. ib. 7. 
— The caſe of des and donatio propter nuptias, by 
the civil law. I. ib. 6. 


The communion of goods may be excluded by an 
ante-nuptial contract, I. r08. 8. 
— The import of a proviſion of the liferent of 
lands and heretages, | I. 110. 13. 
—Or of a ſhare of the houſhold-furniture, I. . 
14. 

— The effect of a proviſion to the wife's heirs, 
failing children. I. 16. 1b. 
The annus luctus, or prohibition by the civil law 
upon the widow to matry again for one year 
after her husband's death, does not obtain with 
us, I. 133. 104. 
— The inconveniency of the widow's precipitate 
marriage. I. 16. 105. 
Wipows-sch EME; miniſters widows have a pro- 
viſion eſtabliſhed by a rate on the miniſters, II. 

8. 219. 
—lIt affects likewiſe the ann, II. on 4 
— How far the children likewiſe taken care of by 
it. II. 78. 219. 
WIFE; perſonal bonds by a wife, during mar- 
riage, are not regularly effectual, even tho? ju- 
dicially ratified, I. 126 73. 
What if ſhe had deſerted from the husband be- 
fore granting them, I. ib. 74. 
—Or has an eſtate of her own not falling under 
the jus mariti, I. 1b. ib. 

— Or in her widowity pays intereſt of ſuch bonds, 
or otherwiſe homologates the fame, I. ib. ib. 
— What if the wife, in granting ſuch bonds, paſles 
herſelf for a perſon unmarried. I. 15. 1b, 
How far bonds granted by the wife affect the huſ- 
band, I. th. 75. 
How far deeds by a wife, in relation to her here- 
tage, are effectual. I. 126. 76. 
The effect of a judicial ratification by a wife. I. ib. ib. 
Reverential fear of the husband, no good ground 
for reducing deeds by a wife, on the head of 
force. I. 257. 51. 
How far the wiſe is ſecured, as non valens agere, 
againſt the expiration of the legal of an adjudi- 
cation in the husband's perſon; or of the guadri- 
ennium utile, as to reducing exorbitant proviſi- 
ons in her contract of marriage on minority. I. 
th, ib. 

The husband is not bound to make inventary of 
the wite's eſtate, nor is liable for omiſſions as 
other curators. I. 126. 79. 
Subjects that fall under the communion. I. 129. 83. 
How far heretable bonds, uplifted by the wite, 
fall under the communion or jus mariti, I. ib. 8 5. 
3 third perſons aſſign ſubjects to the wiſe, 
excluſive of the jus mariti. I. ib. 84. 
Money lent by the wife deemed the husband's, I. 
1 30. 90. 
— May not the creditor repay the money to the 
wife ſafely. J 16, 1b, 


Donations between husband and wife. I. 131. 95. 


See Marriage. 
Terce of the relict. 

See Terce. 
The wife's ſhare in the communion of goods be- 


tween 


I. 659. 11, 
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tween husband and wife on her predeceaſe. I. 
135. 112. 

— Does it include heirſhip- moveable, I. 135. 112, 
Sc. II. 379. 11. 

— The rule as to moveable bonds bearing intereſt, 
their falling under the communion of goods. II. 
12. 

How heretable bonds may be made moveable, ſo 
as to fall under the communion, II. 380. . 
or to return again to be heretable, th. 16, 
— Right of reliet, even as to an heretable bond, 
falls under the communion. II. ib. 14. 
The widow claiming her legal ſhare not bound to 
collate gratuitous bonds or legacies. Il. 385. 29. 
What if the wife accept a proviſion in full of all 
her claims by the husband's death. II. 386. 34. 
The jus relictæ, is her ſhare in the communion, 
upon her ſurvival, I. 135. 113- 
—lIt is regulated according to the ſtate of the huſ- 
band's family at his death, I. 16. 109. II. 380. 


33- 

— How far can it be affected by the husband's teſ- 
tamentary deeds, I. 135- 114. II. 381. 14. in f. 
— What debts due by the husband are to be de- 
ducted before ſtating the wife's jus rele, 1. 
136. 14. II. 383. 25. 

or her ſhare of the moveables on her predeceaſe. 
I. 136. 115. 

If the husband leaves an heir or executor ſubject to 
his moveable debts, that do not affect the com- 
munion, the reli&t will have her ſhare free of 
ſuch debts. I. 16. 114. 
The expence of burying the wife affects her own 
ſhare, I. ib. 115. 
A wife; how far intitled to aliment of the family 
till next term after the husband's death, and to 
mournings. I. ib. 116. 
If the wife bring forth a poſthumous child, the 
expence of child-birth is a debt of the husband's. 

| I. 16. 10. 

The wife is intitled to be relieved of all the debts 
ſhe came under by furniſhings to the _— - 
ib. ib. 

What is the wife's intereſt if the marriage diſſolve 
within the year, by the husband's death, with- 
out a living child, I. ib. 117. 

— T he wife, on ſuch occaſion, may retain her pro- 
viſions till her tocher is refunded, I. 137. 119. 
If the wife, in ſuch caſe, by error of law, polleſs 
the liferent-lands, is ſhe liable to reſtore by- 
gones, I. 136. 118. 
— Why the day added to the year, I. 137. 119. 
— How far rights, in favour of third parties in a con- 
tract of marriage, fall by ſuch diſſolution, I. 10. 
121. 

—Can the husband ſurviving, in ſuch caſe, get 
back the preſents made to his wife before mar- 
riage, I. 1 122. 
—Preſents made by third parties to the married 


couple, mult they be returned ; or to whom do | 


they belong, I, 10. ib. 
— What expences laid out in furniſhings to the 
wife, or for her burying, is the husband, in ſuch 
caſe, to have reſtored, I. ib. ib. 
This proviſion of law may be renounced by the 
parties, I, ib. 123. 


Does a proviſion, out of the husdand's perſonal e- 
ſtate exclude the wife from her jus relictæ. I. 


137. ib. 
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Proviſio hominis tollit proviſionem legis ; how far it 


takes place with us. I. 76. ib. 
The wile has no privilege on the executry, for the 
proviſions in her contract. I. 138. 124. 
What if, in the antenuptial contract, the intereſts 
of the ſpouſes are ſecured to each reſpectively. 


I. 16. 125. 
WiTNEssts (proof by), II. 644. 1. 


—Generally eſteemed leſs firm than that by writ- 
ings. II. ib, ib. 
T'wo witneſſes for moſt part requiſite, II. ib. 2. 
In ſome caſes one ſufficient, by ſtatutes. II. ib. 
| ih. 

In what caſes a proof by witneſſes allowed II. 7b: 1. 
How are witnefles admitted to prove fraud, I. 2 59. 
66. 


— They are not competent as to promiſes, 1. 
324. 2. 
nor to the borrowing, or payment of borrowed 
money, I. 325. 9. 
—But they are good to prove bargains about move- 
ables within five years, I. 324. 3- 
—and likewiſe to prove payment, or other imple- 
ment of ſuch bargains, I. 341. 63. 
Is a cautionry, in ſuch bargains, proveable by 
witneſles, I. 324. 3. 
— They are not admitted where writing may, and 
uſes to be adhibited, I. 309. 23. 
nor where it is agreed that the bargain be re- 
duced into writing. | I. ib, ib. 
In improbation, witneſles are prevalent over the 
writing, IT. 644. 1. 
Implement of contracts in writing, how far prove- 
able by witneſſes. II. 634. 10. 
In the caſe of an univerſal poſſeſſion, witneſſes are 
admitted to prove payment of money rent; but 
otherwiſe not. I. 650. 13. 
Where witneſſes depoſe inconſiſtently with each 
other, te/limonia non ſunt numeranda ſed ponde- 
randa. I. 644. 3. 
Witneſſes convicted of infamy or perjury altoge- 
ther incompetent. Il 645. 4. 
An atheiſt cannot be a witneſs, II. 7 3 
—But a Jew, and all others that own the being 
of Gop, are receivable. II. 2b. 1b. 
Perſons under age how far receivable as witneſſes, 
. II. 16. 5. 
— Furious perſons not admitted. II. 6. . | 
Thote who are to gain or loſe in the event of the 
cauſe, are not good witneſſes. II. 10. 6. 
How far one acknowledging capital enmity againſt 
a party can be produced a witneſs againſt him, 
II. 76. 10. 
or burgeſles for the community, II. ib, ib. 
Perſons who have received bribes, given partial 
council, or offered to be witneſſes, not good. II. 
646. 7. 
Servants not good witneſſes for their maſters; but 
are againſt them. II. 26. 8. 
Maſters are good witneſſes for or againſt their ſer- 
vants. II. 26. 1b. 
How far conſanguinity incapacitates one from be- 
ing a witneſs for his kinſman, II. 1b. 9. 
— What if the relation is by unlawful conjuncti- 
on, II. . ib. 
or the relation of the witneſs be equal to both 
parties. II. 16. 10. 
One may croſs interrogate his relation produced as 


witneſs, 
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witneſs by the other party. II. 646. 10. 
Parents and children, husband and wife, how far 


competent witneſſes for or againſt r 
ib. 11. 

Advocates, writers, and agents, how far good 
witneſſes for the client, in cauſes wherein they 
officiate. II. 647. 12. 
Thoſe preſent at conſultations cannot be witneſſes 
in the cauſe. II. 16. 16, 
Can tutors or curators be witneſſes for or againſt 
the minors. II. ib. 13. 
How far brokers can be witneſſes, as to matters 
tranſacted by their interpoſition. II. 1b. ib. 
Can a creditor be witneſs for his debtor, or a cau- 


tioner for a co-cautioner, II. 1. 14. 
In ſome caſes, all perſons capable of obſervation 
are admitted to give teſtimony. II. 4). 15. 


Sometimes the party injured admitted a witneſs. II. 


tb, 16. 

Incompetent witneſſes examined ex cis. II. ib. 17. 
Witneſſes cum nota. II. 648. 18. 
Witneſſes omni exceptione majores. II. /. 10. 
The witneſſes cauſa ſcientize of importance. II. 16. 
ib. 

How far a witneſs, after his oath is concluded, can 
correct his miſtakes, II. 206. 19. 


Can a witneſs get himſelf re-examined, on pre- 
tence that it is ad exonerandam conſcientiam. II. 

i ih, th. 

How far women witneſſes are receivable, II. 7b. 
20, 

— They are not admitted in writings. II. 40. 16. 


Inſtrumentary witneſſes are good, tho' otherwiſe 
incompetent, II. tb, 22, 
— But not as to matters extraneous, in order to in- 
validate or ſupport the deed. IL ib. ib. 
How far moveable tenants are good witneſſes, II. 
ib. 21. 

AIs the objection to the witneſs, That he is not 
worth the king's unlaw, good. II. 76. 16. 


A witneſs is not bound to depoſe as to matters that 
may infer turpitude againſt himſelf. II. 649. 
23. 

Witneſſes are cited and produced on 8 
firſt and ſecond, | IT. 25. 24. 
— They muſt be purged on oath before depoſing 
on the merits of the cauſe. II. 15. 1b. 
Commiſſions are granted for examining witneſſes 
when they cannot travel; or live without the 
judge's territories. II. tb, ib. 
How witnefles, in improbations, and proving the 
tenors, are examined, II. 76. 28. 
Depoſitions of witneſſes were taken of old before 
the judge and clerk, and adviſed by the lords 
with cloſe doors, which is now altered, II. 16. 


26. 
A ſtate of the proof is made up, in order to ad- 
viſing it. II. ib. ib. 


Oaths of witneſſes ſometimes taken to lie in re- 
tentis. | | II. 16. 27. 
How the teſtimony of witneſſes given and authen- 
ticated. | II. 650. 28. 
Affidavits here allowed, in reference to actions in 
the plantations. II. 18. ib. 


Reprobator of witneſſes (action of), II. 653. 1. 


r for reprobators, how 
far neceſſary in order thereafter to reprobate 
their teſtimonies. II. 16. 10. 


The court ſometimes ordains the purſuer to con- 
ſign a ſum, to be forfeited if he ſuccumb. II. 76, 


ib. 
How far the teſtimonies of two concurring wit- 
neſſes can be canvelled, II. ib. 2. 


— How far the initials of witneſſes teſtimonies may 
be redargued, tho' the party put the queſtions. 
II. 15 


4 

Can reprobatory witneſſes be redargued by coun- 
ter-reprobatary witneſſes. II. 15. 4. 
Actions of reprobator duly proteſted for, competent 
either before or after ſentence, II. 654. 5. 
—Reprobator ſometimes allowed — II. 
1b. ib. 

How far one can reprobate the teſtimonies of wit- 
neſſes produced by himſelf. II. 16. 6. 


Where reprobator is inſiſted in after ſentence, can 
the grounds for rejecting the teſtimony be prov- 
ed by witneſſes, II. 6. 7. 

Where reprobators are not proteſted for, the acti- 
on can only be inſiſted in upon matters of fact 
occurring to the party's knowledge after their 


examination, II. ib. 8, 
or if he was neceſſarily abſent, or not admitted 
as a party. II. 655. 1. 


Action of reprobator an acceſſory action, and 
ought to be adviſed with the principal cauſe. II. 
654. 5. 

Who ultroneous witneſſes. II. 646. 7. 
An Ordinary may adviſe the depoſitions of wit- 
neſſes, * on a diligence, in the cauſe de- 
pending before him. II. 675. 1. 
Inqueſts are partly judges, and partly witneſſes. 
II. 663. 6. 

Women; how far in more favourable or worſe 
circumſtances than men, L. 
— Their pupilarity ends at 12 years of age, and 
their ward at 14, I. 2b. 1b. 
How far are they capable to be witneſſes, II. 
648. 20. 

— They are not competent witneſſes to deeds, I. 
332. 27. 1I. 648. 20. 

— They are intitled to heretable juriſdiftions, and 


exerciſe them by their bailies, III. 46. 6. 
—are Capable of titles of honour, I. 52. 51. 
— may they be arbiters, III. 46. 6. 


— They are incapable to be judges, and of any 
civil or public office. III. 76. ib. R. 2. 
Women are intitled to ſucceed in the ſovereignty. 
| III. i. tb. 

Woop (and coal); how far liferenters, warda- 
tars, &c. have right to them. I. 593. 165. 
Wood, called fylva du, what. I. 658. 6. in /. 
How far tenants are liable for growing wood in 


their poſſeſſions. II. 100. 21. 
The deſtroyers of wood and planting, to what pe- 
nalties liable. II. 26, ib. 


The pariſh, hamlet, &c. how far liable for plant- 
ing deſtroyed within their bounds. I. 254. 46. 
Wool; acts for encouraging the woollen manu- 
facture. II. 570. 11, Cc. 
See Juſtices of Peace. 
Worp (or promiſe); how far obligatory. I. 324. 


2. 
Doubtful words are to be interpreted againſt the 


ſpeaker. III. 62. 55. 
The ſolemn ſorm of verbal contracts, by ſtipula- 
tion, not in uſe with us. III. 76. 1b. 


Words 


bs K RR 2 r OE "Ms bs Sth WW a dt ig ds arr N 3 . — at. ä * _ * * * * * 
. m ̃ꝗ« tꝛ¹ꝛ̃ ñßfßß ͥ x 2 * 
5 ö ak 9 * * TI 5 * * 


MATTERS OF THE SCOTCH LAW, Ge. 


Words conftrued in favour of the ſpeaker, where 
another is not a party; as in teſtaments. III. 

| 63. 56. 
| See Stipulation. 
WRECK ; ſhips or goods, how far they are e- 
{cheat to the public, I. 8. 2. in f. —209. 5. 

— if the owners can be known, they are intitled 
to claim them within year and day, I. 209. 
,—b. 

The law of ſhipwreck takes place with . as to 
things belonging to thoſe of a country that uſe it, 


I. 210. 16. 
— This a good rule as to queſtions between ſub- 
jects of different ſtates, I. ib. ib. 


Is it neceſſary ſor ſaving the owner's right that a 
living creature be found in the ſhip, I. ib. 6. 
Ships ſtranded, or in diſtreſs, ought to be taken 


care of, and aſſiſted. I. ib, ib. 
When is flotſam, jetſam, and lagan, deemed wreck. 
I. 209. 5. 


What is the penalty of ſuch as decline or refuſe 
their aſſiſtance, to ſhips in diſtreſs, I. 211. 8. 
or of thoſe with whom things taken out of ſuch 
ſhips are found, in caſe they do not forthwith 


deliver them up. I. ib. ib. 
Our law concerning ſhipwreck not altered by the 
act 12th Annæ, I. 16. ih, 


hut that ſtatute extends to Scotland. I. 46. 16. 
Wreck regularly belongs to the lord admiral for 
Scotland, in the right of the crown, I. 82. 2. 
— By royal grants, wreck-goods belong to the he- 
retor in whoſe bounds they are found, or caſt on 
the ſhore. I. tb. ib. 
Wreck- goods, ſeized by any other than thoſe hav- 
ing right to wreck, may be recovered at any 


time. I. 202. 5. 
Wreck-goods not liable to cuſtom, I. 210. 7. 


But ſtranded-goods are, and fuch wreck-goods 
as the owners claim and recover. I, tb. 1b. 
Sce Reſlitution. 
Wair (of error); when allowed as to judgments 
in criminal caſes, II. 531. 4. 
Competent as to judgments in the court of ex- 
chequer, as a court of common law, II. 535. 7. 
— Difkculties as to this point, IL. $37.15. 
— Theſe removed, | II. 538. 16. 
WRITES. 
See Mritings. 
WRITERS, or clerks to the ſignet, II. 494. 4. 
— They ſign all common bills, and bills of ſuſpen- 
ſion and advocation that paſs the ſignet. II. 495. 
- 10 


See Clerks (to the Signet). 


Other writers beſides writers to the ſignet, are in uſe 


to draw ſecurities; and to practiſe in the con- 


ducting law-ſuits, II. 496. 11. 


How far errors committed by the writer hurt the 


deed, III. 96. R. 41. 
— The prepoſterous order of taking down the con- 
tract dogs not prejudice it, III. ib. 153. 
The difference between the civil law and ours, 
as to the redarguing writings by witneſſes, III. 


ib. 1543z—155. 


WRITINGS ; obligations by writing, in the ſenſe 


of the civil law, not in uſe with us. I. 329. 22. 
Writing, in another ſenſe, is eſſential to divers 
contracts. I. ib, 23. 


How far liberatory pactions, in relation to obliga- 
Vor, III. 


* 
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tions in writing, are good without WW I. 
ib. ib 


— Where it is agreed that the bargain ſhall be re- 
duced into writing, place for reſiling till it is du- 
ly executed and delivered: I. 1b, ib. 

In rights of lands or tacks, may not the parties be 
ſometimes bound to perfect the bargain, tho 
without writing. „344.77. 

The ſolemnities requiſite to writings, by the acts 
1579, and 1681, I, 330. 24. 


— How far a condeſcendence on, or ſpecifying of 
writer and witneſles is allowed. i. is ib, 


Writings blank in the creditor or receiver's name, 
formerly in uſe, are now prohibited, I. ib. 25. 
— When is a deed preſumed to have been blank 
at the ſigning and delivery, I. ib, ib, 

— Blank — 2 of bills ſtill allowed; but not 
bills blank in the creditor's name. I. 331. ib. 
If the party cannot write, two notaries muſt ſub- 
ſcribe for him before four ſubſcribing witneſſes, 
in matters of importance, | I. ib. 26. 
— Where the ſum is within 100 /. one notary and 
two witneſles are ſufficient; and if it exceed 
that ſum, good to that extent. I. ib. ib. 
What if one ſubſcribes witneſs to one of the par- 
ty's ſubſcription, and is inſert as witneſs to an- 
other of them, but does not ſubſcribe anew. I. 
ib. 27. 

Inſtrumentary witneſſes not liable to the 8 
exceptions; but if a woman or a pupil be a ſub- 
ſcribing witneſs to a deed, it is void. I. 332. ih. 
II. 648. 20. 

If the ſubſcribing witneſs cannot depoſe that he 
ſaw the party ſubſcribe, or heard him own his 
ſubſcription, the writing is void, and the witneſs 
liable to the creditor's damage. II. ib. 28. 
In deeds of importance, the two notaries, and all 
the witneſſes, mult be preſent together at ſub- 
ſcribing. | II. ib. 29. 

It is abſolutely neceſſary the notary's atteſt bear 
that he ſubſcribes at the Command of the party; 

is it that it bear the party to have "Touched the. 
pen, II. 16. 30. 
The act 1681 extends not to bills of exchange, 
nor to receipts of ceſs, or to theſe to tenants for 


their rents, I. 333. 31. 
— How far contracts of marriage are dif] wh with 
as to the ſolemnities, I. ib. tb. 


In tripartite contracts, or the like, can the par- 
ties be regarded as witneſſes to one another's ſub- 


ſcription. I. tb. 32. 
The tiller up, of the witneſſes and date, not neceſ- 
ſary to be deſigned, I. 16. 33. 
hut in printed bonds, the filler up of the blanks 
muſt neceſſarily be deſigned. I. ib. ib. 
Holograph writings ; how far they prove their 
date. | I. 15. ib, 
Deeds vitiated in the ſubſtantials are not probative, 
I. ib. 34. 


— How far writings obliterated, in a place which 
might have contained material clauſes, can be 


ſuſtained. I. 16. ib. 
When a writing is loſt, how can it be ſupplied. I. 
334» 35+ 

See Tenor, 


In mutual contracts, how far each party's ſub- 
ſcribing the duplicate delivered to the other par- 
ty is good. I, th. 36. 

O09 dealing 
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Sealing of old neceſſary to writings ; but not at pre- 
ſent. I. 334- 57 
How far parties ſubſcribing by their titles is ſuſ- 
tained, 0 I. 15. 38. 
— Subſcriptions, by initials of the name and {ir- 
name, how far good, or adviſeable, I. 1b. ib. 
If ſcores are drawn by another, and the party 
fills up the ſcores with his name, is the mon 
good. I. 15. 16. 
How far ſubſcription of a blind man good. I. 76, ib. 
Muſt the writer be deſigned in executions by meſ- 
ſengers. ; I. 335. 39. 
The witnefles muſt be deſigned in all executions, 
and inſtruments of ſeiſin, I. ib. 10. 
In what cafes muſt witneſſes to inſtruments ſub- 
ſcribe them; and is it not adviſeable that the 
ſubſcribe in all inſtruments. I. 16. 16. 
How far, where the party gives mandate to ſub- 
ſcribe a teſtament for him, but dies before it is 
done, the notaty's ſubſcribing after his death 
ſupports the ſame. I. ib. 40. 
Does one's ſubſctibing witneſs to a deed import his 
conſent to the contents, I. 15. 41. 
—or does a notary's fubſcribing for the party infer 
ſuch conſent. I. 336. 42. 
If a party is inſert as an obligor in a writing, but 
ſubſcribes it as a witneſs, is he bound. I. 1b. 43. 
In writings conſiſting of many ſheets, mult the 
party ſubſcribe each page, or the joinings of cach 
ſheet. I. ib. 44. 
If the writing conſiſts only of one ſheet, muſt the 
party ſubſcribe each page. I. 16. 45. 
Moſt deeds require to be wrote upon ſtampt paper; 
may this be afterwards ſupplied, by procuring 
the paper to be ſtamped, I. 337. 46. 
— This does not extend to divers writings, as bills 
of exchange, teſtaments, &c. I. 10. th, 
How far writings defective in the folemnities, may 
be ſupplied by the party's oath. I. 16. 47. 
Deeds are of various kinds, either inter vivos, teſ- 
taments, or of a middle kind, viz. in the form 
of deeds inter wives, but revocable. I. 16. 48. 
See Rights. 
How far deeds inter vivos require delivery. I. 76. 
ib. 
Teſtaments and codicils good without delivery, I. 
| | ib. 40. 
— Conftrued always as on death- bed, —.— 
where they contain nomination of tutors or cu- 
rators, in terms of the act 1696. I. 16. tb. 
— Donations mortis cauſa; how far conſidered as 
inter vivos, or of a teſtamentary nature. I. 338. 
a th 
The formalities of theſe different kinds of 3 
the ſame, except as to a peculiarity in teſta- 
ments, I. 1b. 51. 
—— One miniſter or notary ſufficient to ſubſcribe 
for the party his teſtament, I. 20. ib. 
— How far other deeds ſubſcribed by miniſters as 
notaries good. I. 339. 26, 
Writings either concern moveables or heretage ; 
theſe laſt require clauſes of ſtile in order to de- 
nude the party. I. 16. 52. 
Interpretation of writings, I. ib. 53, 
— The proviſions in a contract, when doubttul, 
interpreted againſt him on whom they are im- 
poſed, I. 1b. ib. 
— Writings are interpreted againſt the granter, if 


* 


2 


+ 


a 


doubtful, 


I. 339. 53: 
Where the writing is clear, it cannot be redargued 


by writer and witneſſes, I. ib. 54. 
—lt the ſame is doubtful, may the judges, ex of- 
icio, examine the writer and witneſſes about it. 
I. tb. 55. 

Writings are to be interpreted agteeably to the dab. 
ject matter. I. 340. 56. 
A deed ought to be conſidered in all its parts. 1. 
ib, 57. 

What if the ſeveral clauſes are iti.” 
ſome of them unintelligible. I. 16. ib. 
Where the words of a contract have a double in- 
tendment, what is the rule for interpreting 


them. I. ib. 58. 
What if the quality or value of the thing is not 
expreſt. I. ib. 59. 


Deeds of parties muſt be limited to the ſubjec᷑t mat- 
ter of them, I. 16. 60. 


— They ought to be interpreted in favour of libe- 


ration. I. ib. 61. 
All deeds imply the obligations incident to ſuch 
contract. I. 26. 62. 


See Interpretation, Contratts, Homologati- 
on, Conſent, Deeds, Notaries. 
WxrrTINGs (a proof by). IT. 631. 1. 
Prout de jure includes writing, and oath of party; 

but moſtly underſtood that the point is prove- 
able by witneſſes. II. 2b, 10. 
Probative writings are either public or private. II. 
632. 2. 

Public documents are the extracts of proceedings 
in courts, II. 7b. ib, 
Judicial enactments, &c. II. ib. 16. 
How far the inſtruments of notaries prove the ſo- 
lemnities therein recited, IL /. 3. 
Can inſtruments, where the writing is eſſential to 


the deed, be ſupplied by the party's oath, II. ib. 


Inſtruments of notaries, how far probative of 5 
facts whereon they are taken. II. 633. 5. 
Private writings are theſe ſubſcribed by the party, 
or notary for him. ö 
How far unſubſcribed writings are probative, II. 
ib ib. 

In favour of commerce, merchants count- books 
probative as to ſome matters, II 26, ib. 
To what effect does this hold. II. 16. 1b. 
Can one found on a writing without approbating 
it wholly. II. 26, 7. 
The faith of writings may either be altogether e- 
nervated; or diminiſhed only. II. zh. 8. 
What are the ſubſtantials of a writing, II. 634. ib. 
Ho far the date is eſſential. II. 16, ib, 
What if a witneſs is infert by a wrong name. II. i. 


«- ID, 0. 


tb, 
The faith of writings quite deſtroyed by their be- 
ing improven, II. 16. 9, 

— How far writing may otherwiſe be taken away by 
witneſſes, or redargued by ſuch proof. II. 7b. 10. 
The faith of writings, how diminiſhed. II. ib. 11. 
When does one's ſubſcribing witneſs infer his con- 
ſent to the contents of the deed, II. 635. 12. 
One writing an obligation, bearing infeftment in 
his lands granted by another, will ſubject him 
to make good ſuch infeftment, II. 16. 13. 

— Another getting a formal infeſtment in the lands, 
will be — to ſuch firſt creditor, II. 75. 14. 
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What if large blanks are another than 
the writer of the deed, II. ib. 16. 
Either party may, on a diligence, oblige ſtrangers 
to produce all writings of uſe to prove their re- 


Marginal notes, how md np , IT. 635. 15. 
ed up by 


ſpective allegations, II. i, 16. 
— How far one is bound to exhibit writings againſt 
himſelf, II. 636. 10. 


The diverſity between our law, and that of Eng- 
land, as to the faith of writings. II. 637. 6. 
See Probation, Tenor, Deeds, 
How far the law of foreign nations regulates writ- 
ings executed after the form of theſe countries. 
I. 32. 76, C. 
See Foreign (Law); 


caſe of their annuitants in a queſtion with the 
duke of Norfolk. III. 93. 148. 


7. 
JAM ; fiſhing by cruives and zaits. I. 574. 11t. 


ZETLAND; the peculiar Jaws of Orkney 
and Zetland, I. 541. 17, Cc. 


— Thoſe iſlands abſolutely conveyed by the king 
of Norway to the king of Scotland, and not in 
pledge only, I. 543. 28. 


| — The cafe of the high-council there, of old call- 


ed Lawting, I. ib. 27. 
Does the vctractus gentilicius take place there, 


: I. 544. 30,—31. 
— Or the ſucceſſion of all the ſons by gavel-kind, 


WronGovs (impriſonment); in order to trial for I. ib, ib, 
crimes ; the remedy againſt it. I. 64. 69. | — The original of the Udal right in thoſe iſlands. 
See Impriſanment. I. 541. 18, 
See Ual. 

Letland, called likewiſe Shetland, ſuppoſed from 
Eomen; the commonality, I. 58. 53. the Scotch firſt arriving there. I. 15. 7. 

YoRK-BUILDING (company); the ſignal 
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AN ALPHABETICAL 


D 


OF THE 


. 


CONTAINED IN THE 


 OBsERvaTIloNs on the Law of ENGLAND, 
IN THE 
FOREGOING TREATISE. 


N. B. The firſt number denotes the Volume; the ſecond the Page; and the third the Paragraph. 


A 
A BAT EMuEN T (in lands), Vol. II. page 158. 
par. 9. 
Difference between it, diſſeiſin, and in- 
truſion. II. 366. 27. 
ABATEMENT (pleas in); of actions. II. 627. 2. 
See Aflions. 
 ABEYANCE ; the import of the term, I. 90. 4. 
— The church, &c. in abeyance during the void- 
ance, I. ib. ib, II. 85. 9. 
Annors; upon what title ſat biſhops and abbots 
in parliament. I. 75. 17. II. 82. 1. 
Abbots (and priors) Sovereign, Why a called, II. 
83. 2. 
II. tb. ib. 


heir peculiar privileges. 
ABILITY. 
See Diſability. 
ACCEPTANCE; of intereſt by an infant, after he 
comes of age, bars him from challenging the 
decd, I. 201. 7. 
u here the acceptance of a ſum ſhall be a good 
bar in treſpaſs, I. 475. I. 
acceptance of rent from the aſſignee to a leaſe, 
excludes the leflor from action againſt the leſſee 
for ſubſequent arrears. 
ACCESSARY; in what offences acceſſaries may be, 
in what not. I. 303, 4. 
See Crimes. 
— Where a ſtatute makes any act felony, it im- 
plies Acceſſaries by common law. I. 304. 8. 
AcCEs$10N ; if a river change its channel for 
ſome time, and thereafter return to its old chan- 
nel, does the laſt deſerted channel belong to 
the former owner, or to the perſon ſeized of 
the adjoining lands at the time. I. 517. . 
The caſe, as to acceſſion of one's cloth made by 
another into a robe, or his grain into meal, or 
his money into a Cup. I. 518. 6. 
Where one mingles his money with another's, 
the other perſon gets the whole. I. th. 7. 
AccoRD (or concord); a tramſaction, ſo called, 


: I. 475. 1. 
—not binding, unleſs executed, or made in writ- 
ing, I. ib. 16, 


-——with ſatisfaction, a good plea in perſonal actions; 
but not in real, nor in titles to lands. I. 476. 2. 
ACCQUNTANT; regularly not anſwerable for 
money or goods robbed from him, I. 303. 3. 


an exception as to common carriers, I. 435. 1. | 


II. 205. 6. 


—and in the caſe of maſters of ſhips, and ſtage- 
coachmen. | I. 10. 2. 
May common actions be ſued in the court of ex- 
chequer, upon a ſuggeſtion in the bill, that the 
plaintiff is Accountant to the crown. II. 537. 14. 
ACQUITTANCE, 1. 500. 12. 
dee Releaſe. 
ACT10Ns (at law); writs the warrant of all acti- 
ous, II. 605. 1. 
—writs either original or judicial. II. tb. 2. 
In what actions the place or county is traverſable; 
in what act. II. 671. 4. 
The import of a releaſe of all actions, I. 500. 11. 
— Dilatory pleas in actions, whereon iſſue is join- 
ed, ſhall be peremptory. II. 627. 1. 
Pleas (in abatement) of actions, II. 627: 2. 
they are laid under ſeveral regulations. II. 16. 16. 
Pleas (in bar) of actions; either general or ſpecial, 
II. 628. 4. 

— What ifa plaintiff ſue ſeveral writs againſt a de- 
tendant for the ſame thing. II. 76. 5. 
Joining ifſue in actions is upon the queſtion of fact, 
and is tried by the jury, II. 1b. 6. 
Joining in a Demurrer concerns the point of law, 
and is decided by the judges, II. tb. ib. 

— The diverſity between it, and the arguing upon 
the relevancy before the Scotch courts, II. 16. 7. 
ADMEASUREMENT (of dower) how performed. 
| I. 672. 13. 
ADMISSION; the form of admiſſion of a clerk. II. 
85. 12.—88. 28. 

ADMINISTRATORS; thoſe to whom the admini- 
{tration of the deceaſed's goods is given by the 
ordinary, II. 320. 29. 
— The ordinary's arbitrement of old, and thereaf- 
ter, in that reſpect, II. 1b. 30. 
— The caſe at preſent as to granting adminiſtrati- 
"RS | IT. 75. 31. 
— how diſtribution is to be made of the effects by 
the adminiſtrator, II. 321. 10. 
no repreſentation in ſuch caſe after brothers and 
ſiſters, and their iſſue, II. 76. 10. 
the half blood have an cqual ſhare with the 
whole blood, II. ib. 22. 
no diſtribution to be made till expiration of one 
year, II. 76. 33. 
—on what condition hath the heir an equa] ſhare 


in the diſtribution. II. 7b. 34. 


10 


P p 


7 


INDEX OF THE OBSERVATIONS 


150 


To whom muſt the adminiſtration be granted. II. 
21. 38. 
Adminiſtration granted in the caſe of — dying 
inteſtate, I. 419. 47. 
—or if the executor does not accept, II. 16. ib. 
or dies before executing the teſtament. II. 76. ib. 
Originally the king ſeized the effects of the inteſ- 
tate, and applied the ſame to the payment of 
the debts, and the uſe of the wife and next of 
kin, II. 16. 16. 
the truſt thereafter committed to the _ 
II. 76. 7 . 
More adminiſtrators muſt all concur, II. 6. 16. 
— They are accountable for the whole effects, IL 
420. 48. 
— But if creditors, may pay themſelves preferable 
to other debts of equal degree. II. 4. 10. 
What if adminiſtration is granted, and a will there- 
after appears, and is proved. II 2b. 49. 
If an executor or adminiſtrator die before the 
goods are adminiſtred, a new adminiſtration 
ranted de bonis non admini/tratiss II. ib. 50. 
Adminiſtrators find ſurety to be accountable. II. 
| 419. 47- 
The duty and power of adminiſtrators is the ſame 
zs of executors. II. 420. ib. in f. 
See Executors. 
ADMIRALI1TYyY (court of); wreck not within the 
admiral's juriſdiction, II. 543. 4. 
— What the admiral's juriſdiction on the ground 
between the low water-mark and the high wa- 
ter-mark, IL. zb. 5. 
—He can only take cognizance of matters ariſing 
upon the high ſeas, II, 1b. 7. 
— but not of thoſe on creeks or rivers. II. 544. ib. 
The juriſdiction of this court as to contracts. II. 
ib. 8. 
How crimes committed on the ſea, in creeks, ri- 
vers or havens, triable, II. ib. . 
— The trial of pirates, and other offenders, at ſea, 
by the king's commiſſion to the admiral, and 
three or four more. I. 528. 8. 


The laws by which maritim affairs are regulated. | 


IL 544. 10. 
The judge-admiral is to put in execution the de- 


_ crees of foreign admiral-courts. II. zb. 11. 
What if the king's ſubjects be injured by a foreign 
admiral's decree executed abroad. II. 16 10. 
See Wreck. 
AnvowsoN ; a right of patronage, or of preſent- 
ing to a church, ſo called, II. 86. 14. 
— What if the biſhop refuſe the perſon preſented 
by the patron, | II. 85. 11. 
Inſtitution, induction, and inſtalment, of the 
mms, II. 73. 12. 
— When does the ſix months, within which the 
patron muſt preſent, commerce. II. 86. 15. 
Voidance of churches, - II. 15. ib. 
What if a church becomes litigious by preſenta- 
tions from two as patrons. II. 1b. 16. 
The king patron paramount. II. 16. 17. 
In 4 2. donative, what if the patron dela 
providing them. | II. 16. 18. 
The caſe of a lapſe, thro' the patron's negle& to 


reſent. II. 16. 19. 
Uſurpation by one as patron, who is not ſuch, 
| IL. 87. 20. 


—Plenarty by fix months, how far a good plea a- 


ou the true patron, II. 16. 15. 
— The patron intitled to damages againſt the u- 
ſurper, and his eſtate is not diſplaced. II. ib. 21. 
The caſe of an advowſon belonging to co-pacer- 
nars, joint-tenants, or tenants in common, II. 
ib. 1b. 

—or belonging to papiſts. II. ib. 22. 
An advowſon, either appendant, of in groſs. II 88. 


24. 
Who preſents to a vicarage. II. 7b. 25. 
Co-parcenars preſent by turns, II. 16. 26. 
the eldeſt has the firſt. II. 1b. 10. 
An alien may be preſented, IT. tb. 27. 


what if a layman is preſented and ſettled in the 
church. II. 76. 16. 
One muſt undergo two trials beſore he is admitted 
to a benefice. II. ib, 28. 
Points wherein the law of England and Scotland 
differ in the premiſes. II. 89. 34. 
See Benefices, Clergy, Prięſts. 
AGE; one hath divers ages to teveral purpoſes. I. 
| 201. 9. 
The plea of age is good to an infant againſt all 
judgments againſt the anceſtor; and againſt all 
real actions, L 207, 37» 
—it is likewiſe good, where the infant is implead- 
ed of baſtardy, I. 16. 38. 
AGREEMENT (or diſagreement) ; where an infant 
may agree or diſagree to his own purchaſe, I. 
200. 3. 
hat acts, after he comes of age, will deter- 
mine his election. I. 20 1. 4. 
Marriage infra annos nobiles, good by agreement 
after; or void by diſagreement. I. 142. 4. 
The heir of an idiot or madman may diſagree to 
the deeds of his anceſtor. II. 248. 26. 
ALIENATION ; how far the tenant can alien par- 
cel of his tenancy. II. 241. 1, 
ALIENS ; held as if they were not in being. The 
caſe of one attainted of treaſon, having chil- 
dren thereafter born to him in a foreign coun- 
try. | III. 50. 21, 
ALIENS incapable to purchaſe lands or heretage, 
or to inherit the ſame, I. 62. 62. 
— This diſability removed in part by denization ; 
and wholly by naturalization; the difference be- 
tween theſe two. VI. ib. 63.—8. 42. 
The caſe of proteſtant aliens, and of children born 
abroad of proteſtant ſubjects. I. 62. 65. —80. 


What if a woman alien marry a ſubject; or be 
married to the king. I. 80. 37. 
The ſeveral diſabilities to which a denizon is {till 

liable, I. 1b. 38. 
The caſe of one naturalized in Ireland. I. i. ib. 
An alien-friend may maintain perſonal actions, 

and extend lands, and take the leaſe of a houſe 


for dwelling in. I. 16. ib. 
The children | pa abroad, of proteſtant ſubjects, 
are under a double allegiance. I. 81. 40. 


If an alien purchaſe lands, they eſcheat to the king; 
but if a denizon do it, and die without iſſue, 
they eſcheat to the lord of the fee. I. 428. 28. 

Aliens capable of eccleſiaſtical benefices, I. 80. 

37. II. 88. 27. 

Cannot take by act of the law, I. 81. 6 II. 

289. 22. 

Af the eldeſt ſon be alien, and the ſecond not, the 

ſecond 
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ſecond ſucceeds. | II. 289. 22. 
Alien- enemy cannot be party in any action, per- 
ſonal or real, I. 62. 62. 
nor can he be indicted. II. 531. 2. 


| See Subjects. 
ALLEGIANCE; the diſabilities of aliens, thro' not 
being under it, I. 62. 62. 
Hou far one can be under allegiance to two dit- 
| ferent ſovereigns. I. 81. 40. 
Whence is allegiance inferred, I. 61. 60. mm /. 
Are natural-born ſubjeQs free of their allegi- 
ance by ſettling in foreign countries. I. 26. 69. 
AMBASSADORS; their privileges ſacredly obſerv- 
ed, I. 35. 1. 
Even thoſe from enemies intitled to * ſame, 
ib. ib, 
— The caſe of their committing crimes, I. 75. 2. 
— Proceſs or ſuit againſt a perſon ſent ambaſſador 
ſiſted, I. ib. 3. 
Their privileges declared by ſtatute. I. 30. 
ANNATS; how far did they take place of old; and 
do at preſent, II. 93. 51. 
now given to ſupply the livings of the poor cler- 
gy- | II. tb, ib. 
ANNUITY; the difference between it and a rent- 
charge. I. 656. 6. 
APPARENT (heir); the heir ſo called in the an- 
ceſtor's life, II. 359. 1. 
hat deeds then executed by him, in relation 
to the eſtate, good. II. tb, 10. 
APPEAL (in crimes) ; in caſe the husband is ſlain, 
the wife, or next heir that is male, hath an ap- 
peal of murther. 3 
There is likewiſe an appeal for robbery, rape, or 
mayhem, to the party aggrieved. I. tb. 14. 
The reaſons introductive of appeals. I. 305. 15. 
Appeal for murther allowed within year and day 


of the party's death, I. 16. ib. 
—an indictment at the crown's inſtance cannot 
prevent it. I. ib. 16, 


If the party in an indictment is acquitted, is there 
place for appeal; or can the king's pardon bar 


3 I, ib. ib. 
Whether appeals came in place of weregilt, in uſe 
among the Saxons. . 


How far an appeal may be brought by a ſon a- 
gainſt his father, for the murther of his mother; 
or by an infant. I. 1“. 18. 


Is an appeal of mayhem, excluded by an action 


of treſpaſs and battery. I. tb. 19. 
Who has the ſuit in an appeal of rape. I. 1b. 20. 
Within what time may an appeal of robbery be 

brought; it dies with the party aggrieved. I. 

306. 21. 
Before what judges are appeals triable, I. 14. 22. 
— Vexatious appeals, how puniſhable. I. 16. 16. 


An appeal of mayhem, how excluded or barred. 


„. 

The widow loſes the benefit of appeal by mar- 
rying. I. ib, 22. 
In what caſes is a party, by appeal or otherwiſe, 
intitled to reſtitution of his goods robbed or 
ſtolen. I. 16. 23. 
APPENDANT. IL 243. 30. 

See Conveyance. 

APPRENTICES (and ſervants); regulations touch- 
ing apprentices, the ſame with theſe concerning 
ſervants; diſputes about them committed to the 


Juſtices of peace. I. 77. 27. 
o prevent unskilfulneſs, one muſt ſerve ſeven 
years apprenticeſhip, I. 78. 16. in |. 

—what if a maſter ule immoderate correction of 
his apprentice or ſervant. I. ib. 28. 

What it a ſervant fall ſick, or a woman: ſervant 
marry. I. 1b. 29. 

How far the maſter bound by the contracts or de- 
linquencies of his ſervant. I. ib. 30. 

What if the ſervant run oft with his maſter's goods. 

I. 16. 31. 

APPROPRIATION (of benefices). IL. 89. 4 

See Impropriation. 
APPURTENANT. II. 243. 30. 
See Conveyance. 

ARBITRATIONS ; they can only relate to things 
or actions perſonal z — not to ſrecholds or lea- 
ſes of lands, I. 476. 3. 

hut if the ſubmiſſion is by bond to ſtand to the 
arbitrement, or to forfeit the bond, the bond 
forfeited, even in ſuch caſe, upon diſobedience. 


I, 16. ib. 

Criminal cauſes or matrimonial not arbitrable. I. 
ib. 4. 

All perſons may be arbiters, I. ib. 5. 


—lt they keep within their powers, their ſen— 
tence is definitive ; but otherwiſe, as to what is 
without, void, I. 1b. ib. 

—muſt be mutual, and not on one fide only; how 
this underſtood, I. 1b, 16,--477. 6. 

Umpirage, what. | I. 477. 7. 

How far a ſubmiſſion revokable by the parties. I. 

| ib. 8. 

Debt upon an award by word, within the ſtatute 
of limitation; otherwiſe if by ſpecialty, I. ib. ib. 

The caſe of a ſubmiſſion to an award, or umpir- 
age, to be made a rule in a court of record 
ſuch can only be ſet aſide on bribery or corrup- 
tion, „5 

duch extends only to matters for which there 
is no other remedy but by perſonal action or 


ſuit in equity. I, 1h. ib. 
Arbitrators cannot award, on a verbal ſubmiſſion, 
any collateral thing, I. 16. 10. 
In an award touching lands, the party bound to 
perform it, or forfeit his bond, I. th. 11. 
— [lf it is of all matters till its date, void as to what 
happens after the ſubmiſſion, I. 478. 12. 
—of part only; in ſome cafes good, in Wer 
I. 1b. 13. 

The general requiſites of an award. I. ib. 74 
How tar a reference good to one of the parties. I. 
| ib. 15. 

Can the penalty be made forfeitable te the E 
tors. I. 70. ib. 
The procedure in an umpirage. I. 10. 16. 


The arbitrators cannot regularly judge in parts of 


the matters ſubmitted, and the umpire in others. 


I. tb. 10. 

An award may be ſet aſide for uncertainty. I. 1%. 
I * 

If the arbitrators keep within the ſubmiſſion, there 
regularly lies no appeal againſt their award. I. 
ib. ib. in . 

What if the parties agree, beſore the award, to 
give the arbitrator» money for their trouble. I. 
479. 18. 

Submiſſions by rule of court irrevocable: but other 
| ſubmiſſions 
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- ſubmiſſions cannot be made fo. 
Award not by rule of court may be ſet aſide in e- 
quity, on other accounts than that of bribery 
and corruption; and even for exorbitancy of the 


ſum given in name of damages: I. ib. 20. 
ARTIFICERS. 
See Tradeſmen. 
ARCHBISHOPS, Il. 83. 4. 
dee Clergy. 
ASSAULT. I. 309. 37- 
See Treſpaſs. 
AssETSs; in the cafe of heirs, the lands which de- 
ſcend to them, II. 360. 5: 
A right without an eſtate in poſſeſſion, reverh- 
on, or remainder, not ſuch, II. 16. th, 
Ho far a reverſion aſſets, - II. ib, th, 
—0r a mortgage, II. 76. 1b. 
An heir not liable beyond the value of the aſ- 
ſets, II. 7b. ib. — 318. 21. 
— Lands in Ireland aſſets; are thoſe in Scotland 
ſuch. II. 360. 6. 


Aſlets; in the caſe of executors or adminiſtrators, 
the goods to which they are intitled by the of- 
fice, I. 423. 20.—4 14. 23. 

— Theſe only affectable for the debts 9 

ib. ib. 

ASSIGNMENTS ; aſſignees either in deed or in 
law. II. 204. 1. 

How far covenants in a decd bind the heirs or aſ- 
ſigns to it. II. 502. 16. 

Things capable to be aſſigned, II. tb. 2. 

— How far an eſtate for life aſſignable, II. 1h, 3. 

or a bond under hand and ſeal, II. 1b. 4. 

—After notice given, the debtor cannot p 7 to the 
aſſignor, IL 15. ib. 

— The aſſignee muſt take the bond ſubject to all 
the objections it lay under, II. 16. 5. 

— What if the leſſee aſſign over his leaſe, II. 1b. 6. 

—or the aſſignee to the leaſe aſſign over to ano- 
ther, II. 206. ib. 

or the condition, That if the leſſee aſſign over 
his term the leſſor may re-enter, is broken, II. 

| 1b. 7. 

Hou far an authority, a right of entry, a thing in 

action, or title for condition broken, can be aſ- 


ſigned, II. ib. 8. 
—Promiſlary notes, and bills of exchange, may be 
aſſigned. II. 76. 10. 
For what cauſes may a bond be * over, 
| ib. . 
— The aſſignment of a decree, how far good. II. 
th, ib. 

ASSURANCE. 

See Inſurance. | 

ASTRARIUS (heres) ; who. IT. 376. 1. 


ATTACHMENT ; there is generally no attach- 
ment of the debtor's goods in another man's 
poſſeſſion. J. 318. 81. II. 206. 10. 

Foreign attachment uſed in London, and other 
* towns, II. 206. 10. 

— The nature of it, and procedure therein, II. 

207. II. 
not competent before the term of payment of the 
debt for which uſed. II. 76. 12. 

What debts ſubject thereto. II. 16. 13. 

Payment made to the attacher of the ſum in the 
condition of a bond, a good bar againſt tho ob- 
ligee as to the whole. II. 1b, 14. 


I. 75. 19. 


ATTAINDER ; the conſequences of it for high 


treaſon, | II. 288. 18. 
—By attainder of the husband, the wife's dower 
loſt, II. 76. 19. 


hut her jointure is ſafe, IT. 289. 20. 
— None regularly can be attainted after his death, 
II. 76. 21. 

The caſe was otherwiſe of old, II. 7b. ib. 
— Still may be by act of parliament, II. ib. 7b, 
— The lineal blood is only corrupted by attainder 
of high treaſon ; but not the collateral. II. 76. 


b | 22, 
The caſe of an eldeſt fon attainted outliving his 
father, II. 7. ib, 


— When lands deſcend to one after he is attaint- 
ed, they eſcheat to the lord of whom held. II. 
ib. 23. 

In the caſe of attainder in felony, the lands eſcheat 
to the lord. II. 76. 24.—318. 22. 
One is convicted by the verdict found againſt him; 
but attainted by the judgment. II. 532. 6. 
What if one attainted is ſlain without authority, 


II. 15. 7. 
—0or is beaten, II. zh. ib. 
—0r a woman attainted is raviſhed. IL. 23. 8. 


See Indidiment, 
ATTAINT (of a jury). 
See Trial 
ATTORNEY. 
— May keep the client's writings till he is anſwer- 
ed his account, I. 391. 10. 
—How far may he be examined againſt his client. 
II. 492. 28. 
Attorney, in a ſtrict ſenſe, one that manages the 
fact in law-ſuits for others, at their requeſt, and 
1s either general or ſpecial. I. 404. 6. 
See Authority. 
AULA Regis; it was the original of parliaments. 


II. 463. 49. 

See Parliament. Sls 
AvuTHoORITY (or mandate); the death of the per- 
ſon who gives or receives it voids the ſame, J. 
402. I. 

If given to more, the death of one voids it as to 
all, I. 403. ib. 

— hut if an authority is coupled with an intereſt, 
it is otherwiſe, I. 16. 10. 
If given to attorneys for giving or receiving ſei- 
ſin, all muſt concur; unleſs given to them joint- 


II. 666. 10, Se. 


ly and ſeverally. I. 0. 2. 
If a receiver be robbed of his conſtituent's money, 
he muſt have allowance of it. 3. 


The caſe of a bailiff of his own wrong. I. 25. 4. 
The conſtituent is anſwerable for the actings of 

his deputy ; and the ſheriff- principal for thoſe of 

the under ſheriff. „ . 
Factors intitled to factorage, I. ib. 7. 
— How far can a factor ſell upon truſt, I. 26. 1. 
If his books are loſt, he is only chargeable by 


his own oath. I. ib 716. 
What if he, without orders, attempt to run the 
goods, and they are ſeized, I. 76. 8. 


If the goods run eſcape ſeizure, does the benefit 
accrue to the factor, or to his conſtituent. I. 
ib. ib. 

If a factor accept a bill to a merchant, for goods 
ſtill in his factor's poſſeſſion, is he liable where 
the goods are ſeized; or a commiſſion of bank- 


rupt 


3 * 3 82 Y FE 5 * N 
4 8 $4 * he * , — r 1 
P dS et ro i tn a FED ** 
PLEAS ; g 


ON THE LAW OF ENGLAND. 


rupt-iſſues out againſt the merchant. I. 405. 9. 


What if a factor neglects to inſure goods, and 


they are loſt or ſeized. I. 16. 10. 


Perſons contracting with a bailiff or ſhop-keeper, 
or other manager, in relation to buſineſs com- 
mitted to them, have action againſt the conſti- 
tuent, and are liable to him. I. 400. 15. 

AVERMENT ; no averment receivable againſt 
what is contained in a ſpeciality. I. 348. 9. 


in . 

AWARD. I. 453. 2, &c. 
See Arbitfations. 

Axlou. III. 44. 3. in /. 


See Rules of Law. 


R** 
See Surety. 


BAILIFFs. I. 403. 3, Ec. 
See Authority. 
BAILMENT ; contracts by intervention of things, 
ſo called. I. 373. 2. 
See Commodate, Depoſitum, Pledge. 
BANKRUPT ; merchants and tradeſmen ſuch on- 
ly againſt whom a commiſſion of bankrupt may 
iſſue, | AIC 21. . 
The power of commiſſioners of bankruptcy over 
the bankrupt's perſon, and his eſtate perſonal and 
real, | . TIL, . 2. 
On a commiſſion of bankrupt, the aſſigns to the 
eſtate may ſell all the land the bankrupt was 
poſſeſſed of at the time of his becoming ſuch, II. 
158. 7. 
The party conforming to the ſtatutes of Nel. 
intitled to a proportion of his own eſtate, and to 
perſonal liberty, III. 22. 3. 
If the creditors have 15 ſhillings in the pound, 
is diſcharged of his debts, III. 75. 1b. 
W hat incumbent on a bankrupt to intitle him to 
the benefit of the ſtatutes. III. 76. 4. 


B 
1. 480. 21, Cc. 


- Debts contracted, or payment made of the ſame 


bona fide, before iſſuing out of the commiſſion 


of bankruptcy, good. III. /. 5. 
Bills of bottomry, and policies of inſurance, may 
be claimed upon. III. . 1b. 


The bankrupt not ſurrendering himſelf, or con- 
cealing his effects guilty of felony. III. 23. 6. 
Other inſolvent debtors in priſon relieved by ſta- 
tutes from time to time. III. 25. 7. 
Perſons impriſoned may be compelled to give in a 
ſcheme of their effects upon oath, III. 46. 8. 
—lf they make a falſe oath, are adjudged guilty 
of felony. III. 26. 1b. 
BAR (pleas in). III. 627. 2, Oc. 


See Pleas. 
BARGAIN (and fale). I. 423. 4. 
See Sale. 
BARON; underſtood of all feudal lords of old, I. 
4. 14. 
—How it came to be limited to the great gee 
I. 16. 15. 
See Peers. 
BARON ET (knight), I. 76. 20. 
—A parallel between ſuch knights and thoſe in 
Scotland, I. 1b. ib. 


Baron (and feme); husband and wife ſo called, I. 
142. 5, 


See Marriage. 
Vol. III. 
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BaRoN (and barony); the antient juriſdiction of 
barons, IT. 566. 1. 
A court-baron; the court of a lord of a manour. I. 


615. 68. II. 1b, 2. 
—Can only hold plea for debt or damages under 


40 ſhillings, ; II. 567. 16. 
— But not for treſpaſs vi et armis, II. 26. ib; 
nor impoſe a fine, II. ib. ib. 
— Muſt be holden on ſome part of the manour. 

IL 16, - 
The king cannot create an honour or manour = 

this day. II. 16. 4. 
The court- baron is by common law. II. 1b, 5. 
The cuſtomary court of a manour, II. 7b. th. 
Ik all the frank-tenements eſcheat to the lord, 

the manour extinct. II. 7b, 6. 
An honour; it includes many franchiſes, and fre- 

quently more manours. II. ib. 7* 


See Manour. 
BARRETOR ; the puniſhment of acommon barre- 


tor. I. 317. 78. in f. 
BASTARDY ; either general or ſpecial, I. 151. 


| | o. 
No legitimation of baſtards by the ae 
marriage of their parents, I. 151. 51. 
But ſuch legitimated by the law of the church. 
I. 16. 1b. 

BASTTARD-EICNERE; one born before marriage of 
his parents, I 15. ib. 
duch deemed multer, or lawſul by the rules of 
the church; he cannot be baſtardiſed after his 
death, I. ib, 51. 
Application, by the clergy, to have the tempo- 
ral law altered in that reſpett, rejected, I. 16. ib. 
If the fon born after marriage, called multer, do 
not enter upon the baſtard-eignee, who dies 
ſciſed, the mulier or his iſſue without remedy 

| I. 16. 52. 

— The reaſon of this privilege; it takes no > 
in other baſtards, I. 26. ib. 
Alf the baſtard-eignee die, leaving iſſue in vintre 
ſamere, viz, in the womb, and the mulier enter 
before the birth, the iflue is without remedy, I. 

| 152. 53. 

If one's wife brings forth a child when he is in 
England, or within the four ſeas, or immedi- 
ately after the marriage, the husband muſt own 
the child. I. . 4. 
No ſuit competent, aſter the wiſe's death, for baſ- 
tardizing her children as inceſtuous. I. 145. 22. 
How far the wife's child, born after divorce, pre- 


ſumed the husband's, I. 149. 43. 
Within what time the child born after the huſ- 
band's death deemed his. I, ib. 44. 
The method of providing for the baſe children of 
poor people. L 10% Fo 
If an infant is impleaded of baſtardy, his plea of 
age good to ſtay ſuch action. I. 207. 38. 


See Hſcheat. 
BATTERY ; or violence to one's perſon, I. 309. 


38. 
See Treſpaſs. 

Battery (pendente lite), inferring loſs of the ſuit to 
the offender, takes no place in the law of Eng- 
land. I. 317. 78. 

BATTLE (trial by). II. 664. 1, &c. 

See Trial. 
BawDY-HoOUSES; a common nufance. I. 321. 95. 
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BEHAVIOUR (as heir) ; it takes no place in the 
law of England. II. 373. 1. 
BEN EFICES; any ſpiritual living ſuch; but ſtrict- 
ly ſpeaking rectories and vicarages. II. 84. 8. 


Chapels of eaſe, and free chapels. II. ib. ib. 


How far plurality of benefices prohibited, II. 88. 
29. 

Is a parſonage, where vulgarly deemed a ne 
cure, conſidered as ſuch, in a queſtion about plu- 
rality of benefices, . II. 16. 10. 
— Divers ways whereby the ſtatute againſt plura- 
lity of benefices may be avoided. II. 40. 30. 


Union of benefices. II. 89. . 
Appropriation or impropriation of a I. 
1b. 32. 
Commendam of beneſices. II. tb. 33. 
Curates of benefices, either perpetual or 1 
93. 52 


Hou ſtipends appointed to them. II. b. 10. 


A pariſh-clerk ; whether a real clerk or a layman. 

| II. tb. 53. 

BeqQUuEsT. | I. 415. 27. 
See Deviſe, Legaries. : 

BiLLs (of exchange); if ſuch, or notes inclofed 

in letters ſent by the poſt, miſcarry; how far the 


poſtmaſter liable. I. 427. 24. 
Foreign bills are regulated by the ale e 64 
I. 308. 1. 


Inland- bills muſt be proteſted the day after the laſt 
day of grace; and notice given within 14 days 
thereafter, I. 369. 2. 


— Negotiation of promiſſory notes the ſame as of 


inland-bills. I. ib. 3. 


Writings in the form of bills, and not concerning 


trade, void. I. ib. 4. 
How far a parol- acceptance of a bill good. I. 16. 16. 
The laſt indorſee may ſue the acceptor, and all 

the indorſees at pleaſure, I. ib. 5. 
One having a blank indorſation preſumed truſtee 

for the creditor in the bill, I. 15. 6. 
A bill or note cannot be indorſed 1 part. 

ib. th, 
The caſe of a qualified acceptance, aſter a proteſt 


for non- acceptance, 1.370. 7. 


Acceptor for the honour of the drawer liable as 
ſurety, and the drawer as principal. I. 1. 16. 
Proteſt for non-acceptance, or non-payment of fo- 
| reign bills, neceſſary by the common law; but 
not of inland bills. I. ib. 8. 


What if the drawer or creditor in a bill, dies after 


the bill is accepted, and before payment. I. 16. 9. 
The creditor in a bill, or indorſee, not concerned 
with the letter of advice. I. ib. 10. 


What if a bill left for acceptance is loſt. I. i“. 11. 


Due notice is neceſſary in foreign bills; but con- 
venient notice only in inland bills, I. 76. 12. 

— The effect of not proteſting inland bills, or not 
iving due notice of the proteſt of them, only a 
— of intereſt and damage. I. zb. ib. 
Bills of exchange, and notes, fall under the limi- 
tation of ſix years, by the ſtatute, in the ſame 


manner as nude contracts, II. 185. 9. 
A conjecture touching the reaſon of this. J. 
351. 19. 

BIs Hops. 


See Clergy. 5 
BLANK ; one's having a blank indorſation to a 
bill of exchange deemed truſtee for the indorſ- 


er. I, 369. 6. 


Broop; the right of blood indelible by any civil 
conſtitution, III. 50. 20. 
— This illuſtrated by the example of an attainted 
perſon murdered by his ſon, who is thereby 


guilty of petty treaſon. III. 7b. 16. 
Next of blood, either by propinquity or by repre- 
ſentation, IL. 313. 2. 
The moſt worthy of blood, who. II. 315. 9. 
Boxps. I. 347. 8, Cc. 
Why heirs not liable to them, unleſs mentioned. 
II. 361. 8. 

See Obligations, Deeds, Loan. 
Borows. I, 610. 47. 

See City. 


BoRow (Engliſh); Cuſtomary ſucceſſion peculi- 
ar to certain cities and borows, I. 611. 50. II. 
317. 16. 
See Deſcent, 
BoTTOMRY (bills of). 


I. 406: 17, &c. 
See Shipmaſters. 


BREVES. II. 605. 1, C.. 
See Mrits. 
BRI ůQUBʒo‚⅛;ks. I. 691. 4. 


Sce Highways. 

BRITAIN (Great); the prerogative of the king, 
and rights of the ſubjects by its conſtitution, 
well ſecured. III. 51. 23.—65. 64. 

BRITON ; a free Briton cannot be ſent abroad a- 
gainſt his will. I. 80. 36. 

The children of proteſtant Britiſh ſubjects, tho 
born abroad, deemed natural- born ſubjects. I. 


80. 37. 
See Aliens. | 
BRoCAGE (bonds); for procuring to one the mar- 
riage of a woman of fortune, void, I. 143. 9. 
— Given to a parent or guardian for their conſent 
to marriage not effectual. I. ib. 10. 
BuRGAGE (tenure in); comprehended under ſoc- 
cage. I. 610. 46. 
= 
1 (law); how far it did, or does obtain. 
8 "= II. 595. 5. 
CAPACITY ; an idiot deemed capable as to acts in 
a court of record, III. 49. 16. 
And likewiſe as to marriage. II. 248. 26. III. 


ib. ib. 
See Diſability/, 
Capias (ad ſatisfaciendum ). III. 33. 4. 
See Execution. 
CARRIERS, I. 435. I, &c. 


See Location-Conduction. 
CasE ; the nature of actions upon the caſe, I. 
149. 1. 


Do they lie againſt executors or adminiſtrators, 


I. 353. 50. 
uch actions for words. I. 307. 30, Cc. 
See Injury. 


CERTIORARI (writ of); the nature of it. II. 


074. 2. 

CHANCERY (the court of), II. 519. 1. 
In it there are two courts, one of common law, 
and another of equity, II. 76. 16. 
Of what matters does the court of equity judge, 
II. 16. 2. 

gives no relief where the party's right is cut off 
by ſtatute, II. 520. 3. 


— The court of ſeſſion veſted with the like pow- 
ers; and ſubject to the ſame limitation. 2 5 4. 
HA- 
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CHARITY ; charitable mortifications. I. 612. 56. 
See Frank- Almoign. 

CHARTER (of lands); void unleſs ſeiſin be taken 

on it in the life of the feoffor and feoffee. I. 


601. 14. 
See Feoffment. 

CHATTELS real or perſonal, I. 90. 8, Cc. 

—perſonal, as moveable goods, c. real, as a 
leaſe for years. I. 10. ib. 

Theſe, and intereſts upon judgments, ſtatutes- 
merchant or ſtaple, or by mortgage, go to exe- 
cutors. I. 519. 10. 

What chattels of the wife accrue to the husband 
by the marriage, I. 147. 33, Ec. 

—or on diſſolution of the marriage, by her death, 
remain with him. I. 150. 48. 

See Marriage. 

Cuosxs (or things in action); obligations con- 

ventional ſo termed. I. 345. 1. 
See Obligations, 

CHURCH, and church-yard ; the freehold of the 
pariſh-church and church-yard is in the parſon; 
but the fee- ſimple always in abeyance, I. 90. 4. 

II. 85. 9. 

— To whom action competent againſt thoſe who 

commit abuſes in the church or church-yard, I. 


90. 5. 


— The puniſhment of thoſe who draw a weapon, 


or ſtrike, in the church or church-yard, I. 76. 6. 


The preſentation to a church. II. 86. 14, &c. 
| See Advowſon, Benefices, oy diction. 
CisrERTIANSs; an order of monks, II. 91. 43. 
Exempt from tithes by preſcription, II. 10. 16. 
Ciry ; a borow which has, or had a biſhop, I. 

610. 47. 
— The reaſons for inſtituting cities. I. th, 46. 
How the vacancy of Mayor ſupplied in cities and 
borows in extraordinary caſes. I. 611. 49. 
Cities and borows have ſeveral cuſtoms and uſages. 
1. th. 50. 

See Cuſtom. 
The puniſhment of thoſe who violate the walls or 
ports of citics or borows. I. 90. 7. 
CLA1M (continual); of the diſiciſce for preſerving 
his entry, II. 365. 25. 
Hou is it to be made. II. 1b. 10. 
Ils there any difference in making it, between 
the caſe of diſſeiſors and that of abettors or in- 
truders, | II. 16. 27. 
— Who exempted from neceſſity of making ſt 1 i 
| I is 
CLAUSE (derogatory), III. 65. 63. 
he effect of it in wills or ſtatutes. III. 16. 16. 
CLERGY ; ecckcliaftical perſons why fo —_— II. 
2. 1. 
Upon what title biſhops, abbots, and priors, ſat in 
parliament. Il. 7b. 10. 
Abbots aid priors ſovercign, why fo called. II. 
| 83. 2. 
The privileges of the clergy much greater of old 
than at preſent, II. 16. 3. 
— By graſping at too much, they Joſt of what by 
right belonged to them, IT. 2b. 16. 
The precedency of the archbiſhops. II. 76. 4. 
— The privileges of archbithops and biſhops, II. 


ib. 5 
The office of chancellor, vicar-general, and com- | 
miſſary, of biſhops, II. 84. 6. 
— The dean and chapter. II. 10. 7. 
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Divers ways whereby the parſon of a church may 


ceaſe to be ſuch, IT. 93. 50. 
See Advowſon, Benefices, Juriſdiction (ec- 
cleſiaſtical). 
CLERK (or clergyman). 
dee Clergy. 


ConiciLL; a writing, wherein an cxecutor is not 


named, or does not accept, II. 408. 3- 
See Teſlaments. 
COLLATION (of benefices) ; what. II. 85. 13. 
See Advowſon. | 
COMMENDAM, II. 89. 33. 


See Benefices. 
Commiss10N (or mandate), 
See Authority. 
Commiss10Nn (to examine witneſſes); when 

granted, IL 651.8, 
CoMMODATSE ; if the thing borrowed be uſed in 
the proper way, and periſh by accident, the 
borrower not liable, I, 373. 1. 
Alt is otherwiſe, if the thing is applied to an im- 
proper uſe. I. 16. ib. 
This contract, and that of depoſitum, are called 
Bailments, viz. of things either to be employed 
as commodate, or to be kept as depoſitum, I. 

» So 

In commodate the borrower liable for the leak 


I. 402. 1, Oc. 


neglect; it is otherwiſe in depofitum, I, ib. 3. 
Common (law). 36. 4. 
yee Law, 
Common (of paſture), I. 693. 12. 
— The difterent kinds of it, I. 70. 13. 
can the lord of the foil be excluded from the 
uſe of it, I. 694. 14. 
may the lord incloſe part of ſuch common. I. ib. 
15. 
Common (of turbary), I. 7b. 2 
of eſtovers, I. 695. 17. 
Common (informer); not allowed coſts, III. 
43. 10. 


See Cs. 
Common pleas (court of) ; was derived from the 
court of the high juſticiar, IT. 483. 12. 
— Originally followed the king, but thereafter fix- 
ed, II. 76. 16. 
ls the lock and key of the common law. II. 484. 


1b, 


CoMMuUNICATION the pretended communicati- 


on of the ancient laws of England to Scotland 
examined, | I. 38. 1, e. 

See Lato. 

CoupETITION. 

See Incumbrance. 

ConcoRD. I. 475. I. 

See Accord, 

ConDITION; what incumbent on the feoffor or 
leſſor to intitle him to re-enter upon a condition 
broken. 

Eſtates upon condition, are ſuch as may be de- 
feated or eſtabliſhed by performance, or non- 
performance, of the condition annexed ; as in 


III. 40. 1, Ce. 


mortgages. I. 498. 1. 
The caſe of bonds to which a condition is ſubjoin- 
ed. 1 


If the condition is qisjunctive, conſiſting of two 
parts, one of which becomes impoſſible by the 
act of Gop, the obligor not bound to perform 
the other, I. tb. 3. 


Whas 


I. 483. 36. 


th * 


INDEX OF THE 


What if the condition conſiſts of a tranſitory act, 
and no time limited. I. tb. 4. 
The place mentioned in the condition mult be pre- 
ciſely obſerved, I. 499. 5. 
— What if no place is limited. I. . ib. 
If the obligee or obligor die before the condition 
exiſt, does the obligation fall. 1. 351. 20. 
The effect of impoſſible conditions added to obli- 
ations. I. 102. 11. 
The caſe of an impoſſible ſubſequent condition ad- 
ded to a feoftment, I. 16. 12. 
or of ſuch precedent condition. I. 103. 13. 
What if a condition againſt law is added to a 
bond or feoftment. I. 10. 14.—15. 
See Obligations. | 
Conditions of redemption, or other intereſt in 
lands, or other ſubjeéts conveyed, 2 or 
leaſed, can only be reſerved to the feoffor, &c. 
and their heirs, and not to a ſtranger. II. 140. 
15. 
A ſeme- covert, or infant, bound by the conditions 
in the grants to them. II. 141. 16. 
Conditions real deſcend to the heir, and good a- 
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gainſt him. II. 365. 23. 
CONFESSION. II. 661. 5. 

See Oath, 
CoNnFINEMENT; madmen, how to be confined. 
I. 206. 34. 


See Impriſonment. 

CoNFIRMATION ; where acceptance of rent, at- 
ter a condition broken, ſhall operate a confirma- 
tion of the eſtate; and where not. II. 120. 15. 

CoNFIscATION; the ſame with forfeiture, II. 

285.1, Cc. 

See Forfeiture. 
Corrs; one has a qualified property in them, I. 
, 91. 11. 

How does he bring his action for recovering 
them, | I. 76. ib. 

No action lies for their eating the neighbour's 

corns, — I, tb. ib. 

But the owner of the corns may kill and take 
them to himſelf, I. tb. 16 

Conscitnce; debts cut off by the ſtatute of li- 
mitation deemed {till to ſubſiſt in conſcience, II. 

: 187. 20. 

In what ſenſe this to be underſtood. II. 7b. 21. 

CONSIDERATION. 

See Nude- contract, Fraud. | 

ConsTABLE (high); the juriſdiction of the court 
of high conſtable and marſhal. II. 533. 1. 

The office of high conſtable of old hereditary, but 
thereafter pro hac vice, II. 10. 2. 

— This court follows their own uſages, and the 
civil law, II. ib. 3. 

Error in their proceedings remedied by appeal to 


the king. II. 16. ib. 
— Called the court of chivalry. II. tb. 4. 
CoNSULTATION II. 675. 4. 
See Prohibition. 
ConTINUAL (claim). II. 365. 25. 


See Claim. 

Cox r RAC (ſimple), or nude- contracts, not good 
againſt executors or adminiltrators, in caſes 
where the deceaſed might have waged his law. 

| 1. 353; 39+ 

Does an action of the caſe lie. I. 16. ib, 

See Nudo- contract, Deeds, Obligation, 


E 249. 2, .. 


| The three ſupporters of a copy-hold eſtate. I. 74. 62. 


OBSERVATIONS 


ConTRIBUTION ; it takes place in the cafe of 

goods thrown over board in a ſtorm. I. 241. 16. 
See Contribution, in the other Index. 

If one of more debtors, bound jointly and ſeveral- 
ly, pay the whole debt, has he contribution 
from the reſt proportionably. I. 242. 17. 

If a preferable creditor affect for his payment a 
ſubje& attached by another creditor, is he 
bound to make over his debt and ſecurities to 
the other for his relief. I. tb. 16, 

CONVERSION (trover and). I. 224. 16, &c. 

See Trover. 

CoNnveYaANCE ; how far the tenant could of old, 

or can at preſent alien parcel of his tenancy, LI. 


241. I. 
— The lands conveyed muſt be holden of the lord, 

II. 16. 6. 
Except as to lands in fee-tail. II. ib. ib. 


Feoffment, without a valuable conſideration, in- 
tended in truſt for the grantor. II. 246. 17. 
See Feoffments, Sale. 


Conveyance, by covenant to ſtand ſerzed to uſes, 


II. 245. 14. 
— How far natural affection good to ſupport it, II. 
ib. ib. 
— Grounded on the ſtatute of Henry VIII. which 
unites the poſleſſion to the uſe, II. 16. 15. 
— Before that ſtatute, in the caſe of uſes, the only 
remedy was by ſuit in chancery, II. ib. 16. 
— but now the ſtatute executes the truſt. II. 7b. 6. 
How far a conveyance, without a valuable conſi- 
deration, intended in truſt for the granter. II. 
246. 17. 
Conveyance of lands, by leaſe and releaſe, II. ib. 19. 
—or by the diſſeiſſee's releaſe to the diſſeiſſor. II. 
| ib. ib. 
In conveyances, a right of ownerſhip, of poſſeſſion, 
or of both, to be conſidered. II. ib. 20. 
In a conveyance, by a leaſe for one year, and re- 
leaſe, the leſſee needs not enter before the re- 
leaſe. | II. 16. 21, 
Conveyance, by the debtor's releaſe to the tenant, 
by / branes merchant or ſtaple, or by eligit, II. 
247. 22. 
— The releaſe muſt ſpecify the eſtate which the 
releaſee is to have, II. 15. 15. 
—as likewiſe mult the difleifee's releaſe to the diſ- 
eiſſor. II. 26. 23. 
Fraudulent conveyances to enſnare purchaſers or 
creditors prohibited. I. 313. 56, &c. 
See Fraud. 
In a conveyance, ſome things paſs as appurtenant 
or appendant to the principal thing, II. 248. 30. 
What things may be appendant or appurtenant 
to other things. II. 16. ib. 


ConvicTion; what. II. 532. 6. 
ConvocaATioN (of the clergy). II. 595. 3. 


See Juriſdiction (Hccliſiaſtical). 
Co-PARCENARS (heirs). II. 361. 11, Cc. 
See Heirs. 
CoPpyHoLDs; tenure by copy of court-roll, I. 
614. 61. 

—Antiently, they were tenures in villainage at the 
will of the lord, | I, 76. ib. 
—now made firm. I. ib. 1b. 
may be in fee- ſimple, fee tail, or for life. I. ib. 
| ib. 


Copy- 
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Copyholds are inheritances ; but not freeholds, 1. 


Ge ib. 63. 

— but deſcend as freeholds, I, ib. 16. 
—are baſe tenures. I. 1b. ib. 
Copyholders have no votes in the election of mem- 
bers of parliament ; nor are aſſets. 
Copyholds, why ſo called. Il. 567. 5: 
CoRPORATIONS; how faid to be made by pre- 
ſcription. I. 72. 3. 
Corporations, ſole or aggregate, the difference be- 

' tween theſe, as to their taking by ſucceſſion. I. 


th, 4. 
How far may an aggregate corporation disfran- 
chiſe a member, I. 73. 


—Can an aggregate corporation ele members 
into their body, I. 76. 6. 
— The properties of an aggregate corporation; a 
leaſe to them for life, a fee-fimple. I. 2b, 7. 
How far the members of a corporation liable for 
their debts in their perſonal capacity. I. 76. 8. 
A corporation may be guilty of crimes ; how pu- 
niſhable. I. 76. 9. 
How is a corporation diſſolved. I. ib. 8. in f. — 10. 
CoRRUPTION (of blood); upon attainder of high 
treaſon, II. 262. 49. 
And upon attainder of felony, II. 318. 22. 
The lineal blood only is corrupted, not the col- 
lateral, II. 289. 22. 
— Where corruption of blood in the father ſhall 
diſable the ſon to inherit to his brother. II. 26. 10. 
By what means the blood corrupted may be re- 
ſtored. I. 290. 25, &c. 
CosTs (of ſuit); none were given at common 
law, III. 43. 9. 
but thereafter introduced by ſtatutes. III. 7b. 1. 
A common informer not intitled to coſts, unleſs 
allowed by the ſtatute enacting a penalty, III. 

| 1b. 10. 

It is otherwiſe, if the penalty is given to the par- 
ty aggrieved, III. 2b. 16. 
— How far common informers liable to coſts. III, 


tb, 11. 
CounstLLoR (advocate); may a counſellor be 
examined againſt his client, IL 492. 28. 


CourTEtsY; it is the husband's eſtate for life, of 
all the lands of which the wife died ſeaſed, I. 

| 669. 3. 

—in order to it, there muſt be ſuch iſſue, as by 
poſſibility could inherit the wife's eſtate, I. Eo. 


4+ 

If the wife has iſſue till living by the firſt huſ- 
band, will the courteſy in favour -of the ſecond 
take place. I. th. 5. 
The husband's conviction of a capital crime does 
not bar the courteſy; but his attainder does. An 
alien not intitled to it, I. 76. 6. 
How does the wife's idiocy bar it, I. 1b. ib. III. 


| 49. 16. 
is the child's being heard cry neceſſary to found 
| Eo I. 671.7. 


it 
—What if the wiſe dies in child-birth, and the 
child is ript out of her womb. I. 16. 8. 
The courteſy takes no place in a bare right, title 
or uſe, | I. 10. 9. 
nor in a reverſion or remainder, expectant upon 
particular eſtates of freehold. I. ib. ib. 


In gavel-kind the courteſy obtains, tho' there be 
II. 317. 17. 


no iſſue. 


Vol. III. 


Cons (temporal). 


I. ib. 16. 
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II. 483. 8, &c. 
See Furiſdiction, Judges, Chancery, &c. 


Courts 2 II. 594. I, Oc. 
: e ſpiritual Courts. 

COVENANT; where an aſſignee ſhall be bound 
by the covenant, without being named in the 
deed, II. 204. 1. in 7.—5. 

An infant ſhall be bound by the covenants annex- 
cd to the eſtate or grant, I. 200. 2. 

A releaſe of all demands will not extend to a co- 
venant before it be broken. I. 500. 11. 

COVERTURE; a married woman ſaid to be under 
coverture. I. 137. 35 

See Marriage. 


Covi 4 ſubtil fraud); the court of chancery 


redreſles it. II. 519. 2. 
See Vaud. 6 
COZENAGE. I. 312. 52, Cc. 


See Deceit. 

CRiMEs (and offences); how far perſons thereb 
aggrieved intitled to damages and expences, . 
O2. I, 
— Damages and expences, what. ib. ib. 
Treſpaſles founded in force, or upon fraud, Sound 
only in damages, I. ib. ib. 
— How far action for ſuch competent to or againſt 
heirs or executors, I. 323. 99. 
No damages can be given upon indictments ; nor 
upon penal ſtatutes, unleſs expreſsly therein 
provided. I. 302. 2. 
In the higheſt crime, viz. treaſon; and in the 
loweſt, viz. treſpaſs, no acceſſaries; but all are 
principals, I. 303. 3. 
— What makes one acceſſary, before the fact, in 
telony, makes him a principal in high treaſon 
and treſpaſs, I. ib. 4. 
What makes one acceſſary, after the fact in felo- 
ny, creates no guilt in treſpaſs, I. ib. ib. 
Acceſſaries before the fact, are either by com- 
mandment, force, or aid, I. ib. 5. 
If any of theſe are preſent when the act is com- 
mitted, they are principals. I. ib, ib. 
Where the principal is pardoned, or otherwiſe 
freed of the crime before conviction, the acceſ- 
ſary cannot be indicted; it is otherwiſe if aſter 
conviction. I. ib. 6. 
Acceilaries after the fact, I. ib, 7. 
— How far one's receiving the criminal into his 
houſe, makes him acceſlary after the fact. I. 
304. ib. 
Where a ſtatute makes an act felony, it conſe- 
quentially ſubjects acceſſaries. I. ib. 8. 
How far one liable that approves of the commiſſi- 
on of an unlawful act. I. tb. g. 
Can the acceſſary be indicted without the princi- 
pal. I. 15. 10. 
What is the caſe, where one who knowingly re- 
ceives, or buys ſtolen goods. . 
How far infants, idiots or madmen, indictable or 
puniſhable for crimes. I. th. 12. 
Crimes conſidered as at the time of committing 
them. III. 101. 169. 
CURATES (of beneſices). IL 43- $2. 

See Benefices. 

Cus'rom ; divers cuſtoms and uſages take place 
in certain cities and borows. I. 611. 50. 
The difference between cuſtom and preſcription. 
I. 16. 51, 
Rr To 
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—To preſcription and cuſtom, poſſeſſion, and time 
out of memory, requilite. I. ib. 52. 
Time within memory, either record, or one's 
proper knowledge. I. ih, ib. 
Cuſtom, in a more general ſenſe, underſtood part 
of the common law, I. 36. 4.—611. 53. 
— How muſt it be tried, I. 36. 16. 
If unreaſonable in the commencement, w_ J. 
ih. 5. 
It is ſtrictly to be interpreted. I. ib. th. 
The difference between the cuſtom of gavel-kind, 
- or borow Engliſh, and other particular _ 
ib. 6. 
A cuſtom or preſcription, de non decimande; how 
far good, II. 92. 48. 
De modo decimandi, good. II. 91. 41.—92. 47. 
See Tithes. 
In what caſe antient ſtatutes have by cuſtom be- 
come part of the common law. L. 40. 14. 
Where cuſtom may be alledged againſt an act of 
parliament, and where not. I. 40. 13.—42. 23. 
Deſcent by cuſtom. II. 316. 15, Oc. 
See Deſcent. 


D 

3 ; for moſt part liquidated, by taking 
a penal bond, to be forfeited to the credi- 
tor, upon non-performance by the 2 I. 
403+ 35 · 
Damage occaſioned by crimes. I. 302. 1, &c. 

See Crimes. 
The difference between damage and coſts. I. ih. ih. 


Dark; is it a neceſſary part of a deed. I. 349. 
I 


5. 
Day; incumbent on the feoffor or leſſor to make 
his demand on the day of payment, to create 
an eſtate by breach of condition. I. 483. 37. 
Dt Acons; not to be ordained ſuch without a title. 
II. 85. 10. 
DE An (and chapter); the biſhop's council. II. 84. 
7» 
DeBToRs (inſolvent); relieved from time to time 
by ſpecial ſtatutes. III. 23. 7. 
See Bankrupt. 
DEce1r; all deceit to cheat one, in any deed, pu- 
niſhable at common law. I. 312. 52. 
A mere lie, without damage to a party, not pu- 
niſhable. I. 76. ib. 
Deceit, either judicial, viz. by a counſellor or 
attorney in law- affairs; or extrajudicial, by any 
perſon in common affairs of life. I. 10. 53. 
One ſelling his goods, and affirming them to be 
Sound, tho' it is falſe, not liable to any action, 


unleſs he warrant them. I. 10. 54. 
See Fraud. | 
Deeps; the common requiſites of them. I. 348. 
I O. 


No addition to deſcribe the party neceſſary by the 
common law ; but introduced by ſtatute in cer- 
tain particulars, I. ib. 11. 

Sealing, an eſſential requiſite in deeds, I. 16. 12. 

What if the ſeal is defaced, I. 1b. 16, 

when the witneſſes are alive, if the ſealing or 
delivery is denied, the ſame muſt be proved by 


them, I. 349. 13. 
—if the witneſſes are dead, other circumſtances 
muſt be laid in evidence. I. ib. ib. 


If the witneſſes to a deed are infidels, or become 
non ſane memoriæ, or have an intereſt in the 


| 


cauſe, not admitted, I. ib. 14. 
ln what caſes may they be joined to the jury; 
and what is the effect of ſuch joining, I. 16. 7b. 
Is the date of a deed eſſential to it, I. ib. 15. 
—wWwhat if it bear a falſe or impoſſible date. I. 40. 
ib. 

If a deed is delivered to the party, tho* as an e- 
ſcrol only, or upon conditions, tis a good deed, 


350. 16. 
ct ſo, if delivered to a third party in that man- 
ner. I. 7b. 1b. 


Deeds are either pole, or contracts by way of in- 
denture ; the nature of theſe laſt, I. zb. 17. 
Contracts at preſent generally ſigned by all the 
parties, I. 16. ib. 
In the caſe of deeds pole, the acceptance by the 
receiver ſubjects him to all the conditions there- 
in. | „ . 
Deeds ſcaled, why called Specialties; the differ- 
ence between them and other writings in point 
of evidence. I. 16. 19. 
In conditional obligations, if the creditor or debt- 
or die before exiſtence of the condition, the ob- 
ligation falls. I. 16. 20. 
Bond by an infant, or non compos, void; but an- 
other joined therein, is liable for the whole. 

I. 352. 21. 

How far a deed by a blind man, or one blind, 
deaf and dumb, good. I. ib. 22. 
What if a deed is otherwiſe read to the party than 
as it contains. I. 1b. 23. 
Some defects in deeds are ſuppliable in equity. I. 
ib. 24. 

— What if the deed is loſt. I. 76. 15. II. 644. 44 
The formal parts of a deed by which lands may 
paſs, I. 598. 5. 
Alt may ſubſiſt without the formal parts. I. 599. 
6. 


See Ferffment. 
Promiſſory notes before the act of queen Anne 


were regarded only as ſimple contracts; and 


ſuch note and a bond {till differently conſidered. 

I. 352. 25. 

A deed on unſtampt paper may be made good, by 
obtaining it to be ſtamped, f ib. 26. 
General words in a deed reſtrained by the prece- 
dent particular words, I. tb. 27. 
An exception of ſome particulars implies, that 
all the reſt is comprehended under the general 
words. 3 I. 16. 28. 
Conveyances of eſtates of freehold, or a term for 
years, or any uncertain intereſt out of lands, 
muſt be by writing ſealed. I. 353. 29. 
All contracts for goods of 10 /. value muſt be in 
writing ſigned by the party, unleſs part of the 


goods is delivered, or earneſt given, I. 16. ib. 


Action lies not upon agreements not performable 
within one year thereafter, unleſs in writing. I. 
ib. 30. 

DEeFAMATION ; by ſigns or pictures, I. 310. 7 
—Improperly applied to infamous libels. I. 7b. 7b. 

See Injury, Libels. 

DeFAvuLT ; it concerns extrajudicial failures, as 
well as judicial, „ L 03 26 


Hut ſtrictly it is a party's non- appearance in 
court, whereupon judgment by default is given. 

I. 76. 16. 

DEFEASANCE, what, I. 499. 6. 
e Eſtates 


1 
4 
0 
4 
85 
| 
* 
by 
Ay 
5A 
xg 
* 
22 
0 
£4 
3 
* 
3 
* 
5 
bo 
a2 
. 
= 
* . 


p . a a 4 nts as * * a "EY — Ct N * * , 3 . * PL <2 
ENS ESTES - OPT wy ** : 


* 


5 3 — 4 
Ee tag 


$5984.45 Fa RES. 9 . et». © 1 z I 1 K 3 . * Wes, 
* 5 8 E 8 5 


ON THE LAW OF ENGLAND. 


— Eſtates of inheritance and leaſes may be ſubject 


to it, I. 499. 6. 


but commonly made upon ſtatutes ſtuple, &c. 
obligations and judgments. I. ib. ib. 
DEemEsNEs ; lands in the occupation of the lord 
of a manor. I. 615. 67. 
DEFENCE; violence lawful in defence of one's ſelf, 
his wife or children; and on the contrary, I. 
* 0 . 
—when is it lawful in deſence of one's goods. I. 1+. 
ib. 

2 302. I, Se. 


II. 628. 6, Wc. 


DELINQUENCY. 
See Crimes. 
DEMURRER, its nature. 
See Actions. 
DENIZZON. I. 80. 38. 
See Aliens. 
DeopanDs ; they belong to the king, I. 222. 7 
If a cart or waggon is overturned, and kill a man, 
the cart and all the horſes are deodands. I. 14.16. 
DeeosrTuvm; called a ſimple bailment. I. 378. 1. 
The bailor may take back the goods at pleaſure ; 
and if they were to be kept for a ſtranger, may 
counterband the delivery. I. 1b. ib. 
If the bailee is to have a recompence, he mutt de- 
liver the goods ſafe at his peril, but is not liable 
for accidents. E 
Where without any recompence the bailce pro- 
miſes to be anſwerable for accidents, is he 
liable for caſualities. I. 10. ib. 
How far a depoſitary is liable for the contents of a 
locked cheſt, if he was not adviſed what they 
were. | I. . 4. 
DEROGATORY (clauſe); the maxim, Non impedit 
clauſula derogatoria quo minus ab eadem poteſtate 
res diffolkvantur a qua conſtituuntur, III. 65. 63. 
—It takes place in wills and ſtatutes. III. tb. 1b. 
Descenr; the worthieſt means of conveyance of 


lands by common law, I. 313.1. 
Ait is either lineal or collateral, II. 1. ib. 
next of blood, either by repreſentation, or by 

right of propinquity, II. 16. 2. 
—in deſcent, propinquity by repreſentation regards 

ed, 1 tg II. 1b. 10. 
—it is otherwiſe in purchaſe, II. 2“. 1b. 
An inheritance can never lincally aſcend, but 

may collaterally, II. 10. 3. 
—— The father's brother, and not the father, ſuc- 

ceeds to his fon, II ih. th. 


Diſabilities that bar the deſcent. H. 318. a2. 
Lands deſcend to the next heir, tho' a papiſt. II. 
320. 27. 

Aliens cannot inherit; but not diſabled to enjoy 
eccleſiaſtical benefices. I. 80. 57. II. 88. 27. 
One that claims as heir in fee, muſt be heir to 


him that was laſt ſeiſed of the freehold, II. 314. 


— tho? one ſucceeds as heir, yet if a nearer there- 
after ſuperveen, he ouſts the other and takes 
the right, 2 IL. 16. 5. 

None can be heir to a man in fee-ſimple, un- 


leſs he be of the whole blood, II. tb. 6. 
while the dower continues, there is no deſcent 
of lands ſubject to it. IL. 316. 7. 


How far a baſtard, or one whoſe blood is corrupt- 
ed, can inherit, Lit, £11,986. 
In the ſucceſſion to a brother, dying without iſſue, 
the eldeſt, as worthieſt of blood, always fſuc- 
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ceeds. IT. 75. 7 
The rules of ſucceſſion to lands in fee- ſimple, II. 
1b, 10. 


In a purchaſe failing heirs on the part of the fa- 
ther, thoſe on the part of the mother, ſucceed, 

2 | II. 316. 13. 

In lands by deſcent, the maxim paterna paternis, 
materna maternis, takes place. II. 16. 16. 
If the iſſue of a baſtard purchaſe land, and dies 
without iſſue, it ſhall deſcend to heirs on the 


part of the mother. II. ib. 14. 
Deſcent by cuſtom, II. 76. 15. 
—Gavel-kind, whereby all the ſons or brothers 

inherit, ſuch, II. ib. ib. 


—Gentry, and arms, of the nature of gavel-kind. 


II. 217. tb. 
Deſcent by borow 1 what, II. 10. 16. 


— Gavel-kind ſuppoſed to have taken place all o- 


ver England at firſt, I. ib, 17. 
—how this altered. II. 7b. 10. 
Gavel-kind lands not farſeited by attainder of fe- 

lony. II. 53. 18. 
Deſcent by ſtatute takes place in fees-tail, II. 

318. 20. 

The law of death- bed takes no place in England, 
| II. ib. 21. 
nor the annus deliberand:, II. tb. 16. 
nor the benefit of inventary, II. 75. 10. 
—an heir only liable to the amount of the lands 
he hath by deſcent. II. ib. 10. 


Papiſts diſabled to enjoy lands by deſcent, but 
they veſt in them, ; II. 319. 23. 
— The next of kindred that is proteſtant ſhall have 


them. I, th, th, 
See Papi/ts. 


DETINUE ; in what caſes action of detinue lies; 
it lies not for money out of a bag, or corn out 


of a ſack, I. 226. 23. 
Ihe difference between an action of detinue, and 


that of trover and converſion. I. ib. 24. 
One may keep the goods he finds; but not convert 


them to his own uſe. I. K. 


What is incumbent on the plaintiff to prove, in 
order to recover his goods in another's poſſeſſi- 


on, I. 226. 26. 
DEevisE ; properly a bequeſt of lands, II. 417. 


37* 


— This was not allowed at common law, but in- 


troduced by ſtatute, II. 7b, 10. III. 53. 28, in f. 
— The requiſites to deviſes, II. 417. 37. 


— Perſons diſabled to make them, II. 7b, ib. 
Deviſes of lands more favourably interpreted than 

deeds, IT. ib. 38. 
Inſtances of it particularized, II. tb. 16. 


Hy it the freehold immediately in the deviſee on 
the teſtator's death, II. 418. 39. 
Alt becomes void on the deviſce's death before 
the teſtator, tho” it be to him and his heirs. II. 


tb. 40. 

The caſe of a joint deviſe to two. II. 76. 16. 
A deviſe, in prejudice of creditors by ſpecialties, 
void II. ib. 41. 


How do ſuch creditors bring their action. II. 7b. ib. 
See Legacies. 

D1is ABILITY ; that by alienage, T. 62. 62. 

Ho the ſame removed. „ 

The diſability to which a denizon is ſtill liable. i. 


ib. 16.—80. 38. 
dee Aliens, ‚ Diſa. 
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Diſabilities (by outlawry). II. 285. 5. 
See — 
By ex communication. II. 597. 13. 
Dis ABILIT Y (by corruption of blood), II. 263. 
59: 
— How removed. II. 290. 25. 


Diſabilities that bar one from inheriting. II. 318. 


22. 
Some capable to purchaſe, but diſabled to hold, 


I. 428. 27. 
As aliens, I. ib. 16. 
—And perſons attainted of felony, II. 20. 28. 


— As likewiſe corporations purchaſing lands in 


mortmain. II. 429. 16. in f. 
DissEISsIx. II. 158. 9. 
The diſſeiſor deemed to have the right, except as 

to the diſleiſee, I. 518. 8. 
In what caſe, if he die ſeiſed, is the deſcent caſt 

on his heir. I. ib. ib, 
What incumbent on the diſſeiſee to preſerve his 

right, | I. 15, ib. 
—Livery by the diſſeiſee, how far good. I. 600. 12. 
The difference between diſſeiſin, abatement, and 

intruſion. II. 366. 27. 
The diſſeiſor's dying ſeiſed takes away the heir's 

entry, II. 565. 24. 
— How the diſſeiſee may ſecure his entry. II 26. 


25. 
See Claim (continual). 
If the diſſeiſor die ſeiſed, leaving his wife with 
child, and another abates, the deſcent on the 
poſthumous child is prevented. II. 366. 26. 
D15s$0LUT10N (of obligations); muſt be by means 
of as high nature as they were contracted. III. 
| | 66. 65. 
D1sTREss ; one diſtraining for rent before it is 
due, or in any unlawful manner, liable to an 
action upon the caſe, or of treſpaſs vi et arms. 
I. 314. 61. 
How far beaſts of the plough can be diſtrained, I. 
ib. 62. 
—unlawfully taken may be reſcued by the own- 
er; but not aſter the goods are impounded, I. 
ib. 63. 
for rent, may be taken of things upon the 
ground, tho' belonging to ſtrangers, I. 390. 5. 


Alt ſhould not be taken in the night time. I. 76. 16. 


How far inſtruments of one's trade can be diſ- 
trained. I. 16. 1b. 
If the tenant do not replevy in due time, the goods 
may be appriſed and fold for the rent. I. 16. 7. 
Cattle diſtrained ought to be put in an open pound, 
and then are at the risk of the owner; but if in 
a cloſe pound, of the diſtrainer, I. 16. 6. 
If the diſtreſs be of implements of houſhold fur- 
niture, or the like, they muſt be put in a cloſe 
pond. I. ib. 1b. 
Diſtreſs may be taken of corn in ſheaves or 
ſtouks, or in a barn or barn-yard. I. 1b. 7. 
Tho' the tenant remove the goods ſrom the 
grounds, they may be diſtrained within a limit- 
ed time, I. tb. 8. 
may be taken within fix months after the leaſe 
is determined. I. 391. 16. in f. 
The goods may not be taken off the lands, tho' in 
execution for debt, unleſs the creditor pay to 
the landlord one year's rent, if due. I. 16. . 
Drvislox; the import of the writ de rationalibus 


— 
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diviſis. I. 317. 76. 
Divokcx. | I. 148. o &c. 
See Marriage. 


Doss; not felony to ſteal them, I. 91. 8. 
— The conſequence of one's ſuffering his dog to 
kill or bite another's cattle. I. 315. 66. 
DoxATIoNns; in what caſes good. I. 137. 1, Cc. 
See Gift ; Recompence. 
DonaT1oNs (mortis cauſa ). I. 240. 10. 
A general revocation of all wills does not infer a 
revocation of ſuch donation. L ib. ib. 
Settlements of eſtates, with a power of revocati- 
on, how far effectual. I. ib. 11. 
DoxArIvE (benefices). II. 86. 18. 
DowkR; the wife's eſtate for life, or liferent of 
the third of the lands of which the husband was 


ſeiſed, I. 671. 10. 
—Sufficient that the wife be nine years of age to 
found it, I. 75. 10. 


— Is it due out of lands of which the husband ſtood 
ſeiſed at any time during the marriage, tho” di- 
veſted at his death, I. 16. 11. 

— Due if the husband died ſeiſed in law, tho' not 
in deed. | | I. 672. 16. 

— W hat diſqualifies one from dower, I. 2b. 12. 

of what particulars ſhall the widow be endow- 
ed, and in what manner. I. 16. 13. 

The widow intitled to her quarantine, during 
which her dower ought to be aſſigned her, I. 6. 

14. 

Is ſhe intitled to mean profits incurring before 
the aſſignment of the dower, I. tb. 16. 

—She ſhall have it diſcharged of all incumbran- 
ces, I. 1b. 15, 

— The divorce of a wife for adultery does not bar 
her dower, I. 16. 16. 

But her elopement with the adulterer does. I. 

| ib. ib. 

Diverſitybetween the law of England and Scotland, 
in relation to the dower or terce. I. 673. 17. 


If the wife is nine years of age, tho' the husband 


be under it, ſhe ſhall be endowed. I. ib. 18. 
Dower bars the deſcent of lands while ſubject to it. 
| IL. 315. 7. 
In gavel-kind, the dower extends to the moiety. 

of the lands. II. 317. 17. 
How far a jointure to the wife bars her dower. I. 

673. 19. 
The jointure not loſt by the husband's der 

for high treaſon, but the dower is. I, 674. 20. 
Jointure or dower excludes not the wife from her 

ſhare of the chattles. I. ib. 21, 
Action of waſte lies againſt the tenant by the 

courteſy, tenant in dower, and tenant for life 


or years. I. ib. 22. 
The effect of ſuch action. I. ib. ib. 
Doves ; dove-houſes no nuſance, I. 322. 96. 


— Lawtful to kill doves feeding upon one's corns, 


and to keep them to himſelf, I. 517. 1. 
— One has an action of treſpaſs againſt him who 
takes them out of the dove-houte. I. 518. 5. 
DuRess ; unlawful force or dureſs, whereby a 


deed is obtained, voids the deed, I. 311. 50. 
—Whence is it inferred. I. tb. ib. 
DuREss (by impriſonment), I. 312. ib. 


If one unlawfully impriſoned grants a deed to a 
third party, it is net voidable on dureſs. I. ib. 

— 

Dureſs 
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Dureſs per minas. 
See {mpriſonment. 


E 


I. 312. 50. 


IGN EE (baſtard), 
See Baſtard. 
ELicrr (writ of); its nature, and how it pro- 
ceeds, II. 141. 20. 
Tenant (by elegit) ; never can acquire the irre- 
deemable property. IT. 142, 21. 
ELOPEMENT ; by it the dower loſt. I. 149. 42. 
EMANCIPATION ; a child, after 14 years of age, 
by living ſeparately from his father, liberates 
himſelf from his power. I. 162. 3. 
ENxnGROSSERsS ; puniſhable by ſtatutes. I. 426. 
10. 


I, 151. 52. 


See Fairs. 

ENEMIEs ; goods taken by them belong to the 
captors ; but if re-taken by the king's ſubjects 
are to be reſtored to the owners, under the re- 
gaulations in the ſtatute 13th Geo, II. I. 222. 8. 
ENLARGEMENT , an inheritance thus created by 
the leſſor's releaſe to the leſſee. Wc. II. 246. 19. 
ExTRy (of heirs), I. 646. 11. II. 359. 2. 

— muſt be within 20 years after the title accrues, 


II. 185. 5. 
—As likewiſe muſt in all other caſes of entry to 
lands, II. 76. 1b. 


 — Perſons exempt from this limitation. II. 76. 16, 
See Heirs. 

Equity (court of); in the court of equity, no 
relief granted where the party's right is cut off 
by act of parliament, II. 520. 3. III. 95. 151. 

As where the claim is loſt by the ſtatute of li- 
mitation. II. 7%. 16.—187. 21. 

See Chancery. 
The equity exerciſed in the houſe of peers. III. 
95. 152. 

ERROR; action competent to one who pays what 
is not due, whether thro” error of fat or of law. 
| I. 223. II. 

ERROR (writ of); procecding upon it, II. 538. 

X 17. 

— When may it take place in a criminal caſe. i 


| $31. 4 
ESCAPE ; of a priſoner for debt ſubjeRts the ſerif 
and goaler to the debt and damages, unleſs he 
is re-taken upon freſh ſuit, I. 318. 80. 
EsCHEAT ; lands eſcheat to the lord when the te- 
nant dies without heirs, II. 158. 8.—289. 24. 


318. 22. 
And by corruption of blood, on an attainder of 
felony, I. 76. ib. 


— Or when the eſtate deſcends to one attainted of 
treaſon, II. 284. 109. 
Or where the party is a baſtard, and dies with- 
out lawful iſſue. II. 289. 24.— 318. 22. 
EscxolL; the effect of a deed delivered as an 
eſcroll. I. 350. 16. 
See Deeds. 
ESTATE ; right, title, and intereſt; how theſe 
terms underſtood. L $07. 1. 
Eſtates (of inheritance); what. I. 598. 4. 
Eſtate (for life); a freehold, and paſſes by livery 
and ſeiſin. I. 669. 1. 


What if lands are given to husband and wife, and 


the heirs of the body of the ſurvivor. 
Etſtates (upon condition). 
Vor. III. 


I. 16. 2. 


II. 491. 1. 


8 — levart facias, 


 — What if the debtor is reſcued, 
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See Fee, Leaſe, Tenant, Dower, Courte« 
„, Condition. 
EsrovrRs (common of). I, 694. 17. 
See Common. 

ESsTRAYS; theſe forfeited to the king or lord of 
the manor in his right; unleſs claimed by the 
owner within year and day, I. 221. 1. 

EvipeNCE; it comprehends teſtimonies of wit- 
neſies and writings, II. 636. 1, 

— The authority of ſhop-books. II. 16. 2. 

No parol evidence admitted againſt a deed or will. 

II. 16. 3. 

How far raſure of a deed vitiates it, II. 16. 

— The caſe of interlinings. II. 6. 16. 

How the plea, non eff fafum, admitted, II. ib. 5. 

— The conſequence of its being over-ruled, II. 


th. ib. 
not good againſt deeds acknowledged in a court 
of record. II. 637. 7. 


The diverſity between the law of England and 
Scotland, as to the faith of writings. IL 7b. 6. 
If one's deeds arc loſt or deſtroyed by accident, how 
is the caſe ordered before the jury. II. 644. 10. 

: vee Witneſſes, Wager of Law. 
EXCHANGE (of lands); requires an equality of e- 
ſtates as to the quantity, but not as to the va- 
lue. I. 422. 1. 
The word (Exchange) muſt be particularly uſed 
in ſuch contract. I. ib. 2. 
Other requiſites in the exchange contract. I. ih. ib. 
EXCHEQUER (court of). II. 537. 1, c. 

SCE it in the other Index. 

ExCOMMUNICATION. II. 597. 13 
See Juriſdiction ( Eccleſiaſtical). 
EXECUTION ; at common law not competent as 
to one's perſon or his lands, III. 32. I. 
Except in the caſe of lands deſcending to an 
heir, III. 7b. ib. 
— The perſon, goods, and lands of the debtor, 
ſubjected by ſtatutes, III. 46. 2. 
Cannot proceed againſt an infant heir, III. 33. 
ib. 
III. 2b. 3. 
III. 2. 1b. 
III. 7b. 16. 
— of haberi factas ſeiſinam: III. 6. 16. 
May different kinds of execution be ſued upon 
judgments, flatutes, or recognizances. III. 
ib. 4. 
What if the party taken in execution dies in 11 
ſon. III. 73. 5. 
The caſe of execution againſt an heir executor or 
adminiſtrator. III. 2b. 1. 
From what time are lands bound by a judgment, 
ſtatute, or recognizance, III. 2b. 6. 
—or the property of goods by a writ of execution 
againſt the ſame. II. zb. 10. 
The preference of the king's debt, in execution, 
to that of common perſons. III. 34. 7. 
It execution is not ſued within year and day, a 
ſeire facias neceſſary. III. 25. 8. 
How far the ſheriff can, in execution, break open 
doors, III. th, 9. 
III. /. 10. 
— Is payment made to the ſheriff, when execut- 
ing the writ, good, | III. tb. 11. 
no remedy againſt the ſheriff, on pretence of 
the goods being undervalued. III. 26. 12. 


91 | Exe- 


The writ of capias ad ſatisfactendum, 
of fiert factias, 
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Execution the life of the law. III. 32. 1. 
EXECUTORS; thoſe to whom execution of the 
teſtator's will is committed, II. 320. 29. 


— Who capable of the office. II. 409. 8. 
The wife cannot officiate without the husband's 
conſent, II. 7b. 76. 


— The caſe of a pupil named executor, II. 2b, ib. 
—all of them conſidered as one executor, II. i. 


1b. 


How far an executor charged with the fraud or 


negligence of his companion. II. 410. 
An executor regularly intitled to the whole reſidue 
of the effects. II. 16. 10. 


One may accept or refuſe an executorſhip ; but if 
he once do either, he cannot afterwards retract, 
II. zb. 11. 

—Whence is acceptance inferred, II. 16. 16, 
The intereſt of executors, II. 412. 18. 
— They have right to mortgages, ſtatutes-mer- 


chant, &c. II. 1b. 10. 
Corns, and induſtrial fruits, belong to executors, 
II. 16. 19. 


— but natural fruits and roots, as likewiſe fiſh in 
a pond, or pigeons in a pigeon-houſe, belong to 
the heir. II. 1b. ib. 

The duty of executors, II. 413. 20. 

— They muſt make an inventary, II. zb. 10. 


' —not bound to find ſecurity for the contents of 


the inventary ; but on occaſion is ſubjected to it. 
II. tb. 21. 

The order in payment of debts, II. ib, 22. 
An executor may prefer himſelf to thoſe of equal 


degree, IT. 76. t6, 
The goods of the deceaſcd only affectable by his 
debts, II. 414. 23. 
Executors defendants pay coſts, or are ſubject 
thereto, II. ib. 24. 


but when plaintiffs they never pay coſts, II. 5. 15. 
An executor, or adminiſtrator, not diſabled by out- 

lawry to ſue, II. 288. 16. 
— Not liable for debts due by ſimple contract, 


wherein the defendant may wage his law, I. 


| 3 353.30. 
— The reaſon of this inſtitution. I. 354. 10. in f. 


The power and duty of overſcers named in a will. 
| II. 414. 25. 
Executors muſt prove the will. II. :b, 26. 
Executors (of their own wrong); vitious intromit- 
ters termed ſuch, II. 426. 1. 
Can there be ſuch, if the true executor proves 


the will, II. 1b. 2. 
—all lawful acts done by ſuch exccutor ſubſiſt, 
| II. 427. 3. 

but he cannot retain for debts due to himſelf, 
| | II. 16. 16, 
— He may plead plene adminiſtravit, when all the 
effects are exhauſted, II. 16. 4. 


If he deny that he did intermeddle, and it be 
found againſt him, he is ſubjected to the whole 
debts ſued for. | II. 16. 5. 

See Adminiſtrators. 


Ex1LE (of inhabitants of lands); tenants for life 


guilty of it, liable to an action of waſte. I. 674. 


22, 
EXPECTANCY (eſtates in). 


See Reverſion, Remainder. 


ExTENT (writ of); proceeds upon ſtatutes-mer- 


chant, or ſtaple and recognizances, II. 141. 
19. 


| 


See Statutes. 
EXTINCTION (of eſtates). II. 154. 2, &c.—285, 


A. Se. 

See Forfeiture. 
ExrIxSGUISsHMdEN TH; how releaſes, in certain 
caſes, enure thereby, II. 247. 24. 
IIt takes place where he to whom the releaſe is 
made cannot have or enjoy the thing releaſed. 


II. 16. 16. 
If all the frank-tenements come to belong to the 
lord, the manor is extinct. IL 567. 7. 


ExTORTION ; it is ſuch, to take, by colour of 
one's office ; but not, to take by virtue of his of- 
fice, I. 311. 48. 

— The offender liable in reſtitution and damages to 
the party, and puniſhable otherwiſe. I. 4. 49. 


F 
ACTORS, I. 404. 7, &c. 
See Authority. vhs 

Fairs and MARrKErTs ; the privilege of goods 
fold therein, tho' ſtolen. 1. 425. 14. 
Peculiarities touching the ſale of ſtolen horſes in 
fairs and markets. I. 426. 15. 
How the privileges of fairs and markets acquired, 


I. 16. 16, 
— Upon what ground ſuch privilege may be for- 
feited. I. 10. ib. 


Engroſſing, ſoreſtalling, and regrating, as preju- 
dicial to fairs and markets, prohibited. I. z/. 


1 A 
The court of piepowders incident to fairs and Ge 
kets. I. 
FAULT, 
See Default. 
FEALTY. 1 


See Sergniory, 
FER; either fee- ſimple, or fee- tail; fee - ſimple 
what, I. 602. 17. 
here one takes lands to himſelf, and his heirs- 
male, his heirs at law notwithſtanding inherit. 


I. ib. ib. 

A fee-fimple either abſolute, conditional, or qua- 
lified, | I. 16. 18. 
All other eſtates are derived out of fee- ſimple, 
I. 1b. 19. 

—may be incumbred with mortgages, &c, I. 
| ib. ih. 

Fee: tail introduced by the ſtatute de donis, I. 603. 
| | | 20. 
Is either general or ſpecial ; general, what. I. 
ib. ib. 


Tail-ſpecial twofold ; either to the heirs, or heirs- 
males of one's body, with a certain woman ſpe- 
cified. I. 7b. 21. 

Lands given by one with his daughter, to a man 
in frank-marriage, deemed a fee in tail-ſpe- 


cial. I. ib. ib. 
In a giſt in tail, the reverſion is in the donor and 
his heirs. | I. tb. 22. 


A fee-tail to one, and the heirs- female of his bo- 


dy, ſhall go to the daughter in preference to a 
ſon, I. ib. 23. 


— But in a purchaſe in ſuch terms, it would go to 


the ſon, I. 15. 1b. 
In fee- tail, the party, to the heirs of whoſe body 
the fee is limited, is tenant in tail; and the o- 
ther tenant for life only, I. 604. 24. 


It 


ON THE LAW OF ENGLAND. 
If not limited to the heirs of either's body, both 


tenants in tail. I. 604. 24. 
Incidents to an eſtate- tail. I. ib. 25. 
— Fenant in tail may ſuffer a fine and recovery. 

I. 16. ib. 

The tenant in tail-ſpecial retains that character, 
tho' he and his wife be ever ſo old without iſſue. 

I. 10. 26. 

Tenant in tail, after poſſibility of iſſue extinct; 

who. I. 1b. ib. II. 363. 17. 
The caſe of a fee- ſimple conditional, before the 

ſtatute de donis, I. 604. 27. 
—ſuch fee pendant till iſſue had. I. 605. 28. 
The alteration of the common law, as to fees, by 

the ſtatute de donis. I. 1b, 29. 
In a doubtful caſe, the remainder of the ſce is li- 

mited to the heirs of the husband, tho' not ex- 

preſt. I. 606. 31. 
Tenant in tail cannot alien or charge the eſtate 

in prejudice of the iſſue or donor, otherwiſe 

than by fine or recovery. I. 1b. 32. 
Lord Coke's arguments againſt ſees-tail. I. 20. 33. 
A limitation of a fee upon a fee void. I. 607. 35. 

See Perpetuity. 
FELox Y; the import of the term. I. 247.1. 
— The conſequences of an attainder of felony. II. 


158. 8.— 289. 23,-—24- 
| See Attainder. 


FEOFFMENTS ; lands the ſubject of them. I. 598. 


, 2. 
The formal parts of a deed of feoffment, I. tb. 5. 
, —how far may it ſubſiſt without the formal ow 
I. 599. 0. 

Livery and ſeifin neceſſary in all feoffments in fee, 
gifts in tail, and leaſes for life. L; 40. 3 
One cannot make a feoffment, reſcrving his own 
eſtate for life. I. 16. 8. 
Livery in deed, and livery in law; livery in decd, 
how executed, | I. tb. 9. 
—Livery in law, how far good. I. 600. 10. 
If a leſice is in poſſeſſion, and not aflenting, livery 
to another not good, | J. 1. 11. 
Livery by one diſeiſed, how far good upon a let- 
ter of attorney. I. th, 12. 
Conveyance, by feoffment of livery and ſeifin, ex- 
ceeds all other conveyances. I. ib. 13. 
Deed of feoffment falls by the death of the feoffor 
or feoffee, before livery and ſeiſin made, I. 601. 
14. 

If the feoffor or feoffce die before livery, the let- 
ter of attorney for giving liveryis revoked; but on 

a bill in chancery may be perſected. I. 16. 15. 
Livery and ſeiſin ought regularly to be indorfed on 
the feoffment ; this ſometiunes helped on a bill 
in chancery. I. 602. 16. 
Feoffment, without a valuable conftderation, in- 
tended in truſt for the grantor, II. 246. 17. 
See Fee. 
FicTioNns (of the law). II. 671. 4. 
An inſtance of ſuch in tranſitory actions, II. 16. ib, 
—and in deeds granted in foreign countries, II. I. 


| 16. 
cannot be maintained beyond the reaſon of 
them. I. 5. ib, 


FinDER (of things loft) ; in what caſe is he liable 
to an action of trover and converſion, I. 224, 

| 17. 

If one that finds a bank- bill aſſigns it over, how 
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far the aſſignee anſwerable. I. 225. 18. 
See T rover and Converſion. 

FIERI FACIAS (a writ), | III. 33. 3. 

Fines (of lands); why ſo called, II. 243. 9. 


is a Conveyance or feoffment of record, II. 16. 15. 
It cuts off entails, Oc. II. 46, 16. 
— The five eſſential parts of a fine. II. 244. 10. 
FiRE; damage, by burning one's houſe, charge- 
able on the inhabitant by the common law, 1. 
316. 72. 

—Þut if a ſtranger did it, or the inhabitant was 
guilty of no negligent keeping of the fire, the 
maſter of the houte not liable. I. 16. ib. 
The caſe of a houſe burned thro' the negligence 
of a ſervant, by the Britiſh ſtatute, I. I. 73. 
No action lies againſt the inhabitant of a houſe 
where it is accidentally burned, I. 317. 74. 
On whom does the proof lie, where it is alledged 
the houſe was burned thro” the maſter's fault. I. 
16. 75. 
FiicaT; the effect of it. II. bad: ©, 
FoRCE (unlawful); voids the deed thereby pro- 
_ cured, I. 311. 50. 


What kind of ſorce or threats has that efleR. 


I. 106. 15. 
See Extertion, Dureſs. 


FoRCIBLE (entry); into, or a forcible detention 
of another's houſe or lands, I. 315. 67. 
All who go to make a forcible entry liable, tho' 
only one uſes the violence. I. 1b. 1b. 
There is a force implicd in law, as in every diſ- 
eiſin; and an actual force, which is meant in 
the caſe of a forcible entry, I. 316. 16. 
In a forcible entry or detention, the offender is li- 
able in treble damages during his whole occu- 
pation, and in treble coſts by ſtatute, I. ib. 68. 
— The party aggrieved may be ſummarily put in 
poſſeſſion, I. tb. 69. 
—If the offender is allowed to be three years in 
peaceable poſſeſſion, he is not liable to the a- 
bove penaltics, I. th. 70. 
Ihe above penaltics are in favour of tenants for 
years, and other tenants, as well as thoſe who 
have a freehold or inheritance of the lands. I. 
ib. 71. 

FokEIGN; how far deeds or teſtaments executed 
abroad, or decrecs of torcign courts, regarded in 


England, I. 44. 29. 


Foreign decrees conſidered as debts by ſimple 


contract, except as to admiral decrees, I. ib. 30. 
he ſtatute of limitation good againſt judgments 
of foreign courts, II. 157 17. 
How are deeds granted abroad, either bearing the 
place, or no place, triable in Eugland. I. 45. 


31. 
I. 318. 81. 


See Fiftions. 
FoREIGN (ATTACHMENT). 
| See Attachment. 
FoRFEITURE, or loſs of eſtates (in civil caſes. 

II. 157. 1. 

Tenant for life, or other particular tenant, for- 
feits his eſtate, by making any other eltate than 
what he lawfully Can, II. 76. 2. 


how by alienation in a court of record, II. ih. 3. 
— Eſtates made by ſuch tenant within his power, 
ſtand notwithſtanding the forfeiture. II. 1b. 16. 
Forfeiture to the lord interred by alienation in 
mortmain. 


IL 26. 4. 
ce 
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See Mortmain. 
and by non-performance of a condition. II. 16. 5. 
ee Condition. 
—and by committing of waſte. II. 15. 6. 
See Waſte. 
Lands may be loſt by bankruptcy. II. 158. 7. 
See Bankrupt. 
Land may be loſt by eſcheat. II. 46. 8. 
| See E/cheat. | 
— Or by diſeiſin, abatement, and intruſion, II. ib. 
9. 
See theſe. 


How far reſignation or ſurrender of eſtates extin- 


guiſhes the ſame. II. 16. 10. 
The baſe and limited fee, how ſwallowed up by 
the greater and abſolute fee by merger, II. 159. 
1 


If one purchaſe part of the lands, out of which a 
rent-charge iſſues to him, the whole rent-charge 
is extinct by merger. II. 16. 12. 
FoRFEITURE (in criminal matters); it and con- 
fiſcation equipollent, II. 285. 1. 
—of chattels, either ſuch as be found of record, 
or of ſuch as need not be ſo found, II. zb. 2. 
How far the effects of an offender can be inter- 
meddled with before conviction or attainder, I. 
| ib. 3. 
—to what time have thoſe a retroſpect. I. 26. 16, 
See Attainder, Outlawry. 7 | 
FoRGERy (of coin). I. 415. 26. 
See it in the other Index. 
ForGERy (of writings) ; indictable at common 
law, but more eſpecially by the ſtatute 5 Eliz. I. 
318. 82. 


One may be liable to the pains of it, when he 


ſigns, ſeals, and delivers a true deed, by ante- 
dating it in prejudice of another, I. 319. 83. 
The pains of it only take place where the deed- 


is put in ſuit. I. 156. 84. 
One liable as a forger, by making uſe of a dead 
man's hand. I. tb. 85. 


A perſon receiving money innocently, upon a forg- 
ed deed, liable only to reſtitution, I. ib. 88. 
One may plead againſt a forged deed, Non e/t fac- 


tum. I. ib. 10. 
FoRMEDON (in deſcender) ; a writ competent to 
heir to recover the inheritance, II. 185. 5. 
—lIt is limited to 20 years, II. 26. . 
— How the titles of infants, and others not in 
condition to ſue, ſaved. II. 1“. ib. 
FoRREsTs, parks, and warrens. . I. 91. 11. 
See Things. 

FoRESTALLING ; prohibited. I. 426. 17. 
FRANCHISES ; either created by the king, or e- 
{tabliſhed by cuſtom, I. 615. 65. 

— all eſtates of common perſons that have no fran- 
chiſes, eſtates Ignoble. I. 614. 64. 
The chief franchiſes, the principality of Wales, 
and counties palatine, I. 615. 65. 
Either granted expreſsly by the king, or eſta- 
bliſhed by preſcription. I. ib. ib. 


See Mauor, Honour. 
FRANK-ALMOIGN {tenure in); muſt be granted 
with conſent of the king and lord, I. 612. 54. 
granted to eccleſiaſtical corporations, a tenure 
in free - alms, I. ib. ib. 
— Services due in ſuch, I, ib. ib. 
— The king intitled to all lands and chattels ſet- 


tled to ſuperſtitious uſes, I. ib. 55, 
Charitable mortifications under the care of the 
lord chancellor, I. ib. 56.—613. 57. 
— The court of chancery moſt liberal in the con- 
ſtruction of them. I. tb. ib. 
Alienations may likewiſe be in mortmain to ſecu- 
lar corporations, | I. 16. 58. 
—ſuch under divers reſtraints, | I. ib. ib. 
FRANK-TENEMENTS ; if an eſtate is fettled to 
one for life, remainder to his right heirs, the 
frank-tenement is in him. II. 316. 19. 
See Fee. 

FRANK-MARRIAGE; the difference between a 
donee in frank-marriage, and that in ſpecial tail. 

I. 605. 21. 

FRAU D; fraudulent conveyances by one to avoid 
his debt void, and the purchaſer puniſhable. I. 


312. 55. 
Fraud or covin never preſumed, but muſt be prov- 
ed. II. 670. 2. 


Fraudulent conveyances to enſnare lawful pur- 
chaſers likewiſe prohibited and puniſhable, I. 

I 3 

A bankrupt ſelling his lands, with intent to de- 
fraud his creditors, the purchaſer not liable; un- 
leſs privy to ſuch intent. I. 16. ib. 
The party's continuing in poſſeſſion, after the 
conveyance, a badge of fraud; other preſump- 
tions of fraud in conveyances. I. ib. 57. 
A good conſideration in the ſtatutes againſt ſraud, 
underſtood a valuable conſideration. I. 1b. 58. 

A *fraudulent execution, as in a fferi facias, to 
leave the goods in the debtor's poſſeſſion, void. 


I. 16. 59. 
A fraudulent right may become good to a lawful 
purchaſer. | I. 314. 60, 


See Bankrupt. 
FREEHOLD ; how underſtood, I. 598. 4. in f. 


— Eſtates by ſtatutes merchant, or by auß poſ- 
ſeſſed as frecholds, but are only chattels. I. 16. 
ib. 


See Fee. 

GAMING, The Britiſh ſtatutes againſt gaming 
illuſtrated by the reſolutions of the judges on 
the Engliſh ſtatutes 16 and 17 Car. II. I. 322. 

If the loſer gives bond for the money to the win- 
ner's creditor, not privy to the gaming, it is 


* I. 16. ib. 
— What if the loſer and a third party grant bond 

the money loſt. I. 323. 98. 
GAVEL-KIND. II. 316. 15, Cc. 


See Deſcent. 
In it the dower extends to a moiety of the huſ- 


band's lands, II. 317. 17. 
And the courteſy obtains, tho* there be no iſ- 
ſue had. II. 7b. 18. 


Girrs (or GRANTS); love and favour a good. 


conſideration to ſupport a promiſe otherwiſe 
nude, I. 238. 3. 
may be made to an abſent perſon, I. ib. 76. 
Gift of lands or goods, in fraud of creditors, void, 
and the receivers puniſhable. I. ib. 4. 
Grants by the king, upon the ſuit of a party taken 
moſt beneficially for the king againſt the party, 

I, 15. 5. 

— If it appear the king was deceived in * * 
grant, it is void. I. 16. 6. 


A ge- 
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A 2 gift or grant of all one's effects to a ere- 
itor good againſt himſelf; but not againſt his 
other creditors. I. 239. 6. 
A grant of things in action or obligations is only 
by deed; but of things which paſs by parol, 
without deed. I. ib. 8. 
Gifts cannot be impeached for ingratitude; but 
may for a condition broken. I. 240. 9. 
GRANTS, I. 238, 1. 
— Things incorporeal lie in grant, II. 247. 25. 
—by an idiot, or one of inſane memory, how far 
voidable by him or his heirs, II. 248. 26. 
—Divers particulars which cannot be granted or 
aſſigned, II. 1b, 28. 
Grants moſt ſtrongly conſtrued againſt the grant- 
or, II. th. 29. 
— This holds not in grants by the king, which are 
moſt beneficially conſtrued for his _— I. 

: 238. 5. 

In grants the maxim holds, that verbo ſſlrictius ac- 
cipiuntur contra præ fi rentem, III. 63. 57 

In what caſes does this maxim hold, III. 26. 58. 

IIt is not to be uſed, where other rules can take 
place. III. 64. 59. 

See Gifts. 

GUARDIAN; in a ward-fee of old, the wardſhip 
or guardianſhip of the perſon of the heir belong- 
ed to the lord; unleſs it procecded from the mo- 
ther, for then the father had it. . 201 10. 

A father guardian to his infant- children in perſonal 
rights; and may appoint guardians to them on 
his death, I. 161. t. 


— How far a father or mother guardian in ſoccage 


to their children. I. 1b. 2. 
The child's living ſeparately from his father, after 
he is 14 years of age, liberates him from his 
power. I. 162. 3. 
The guardianſhip of an infant-heir in ſoccage- 
lands, belongs to the relations that cannot ſuc- 
ceed to the infant, LG It 
Ends at the infant's age of 14 years, and then 
he may enter to the management. I. 1. 12. 
If the next friend is incapable, it belongs to the 
ſucceeding one in courle, I. 10. 13. 
The guardian in ſoccage-lands ſhall not forfeit his 
intereſt by outlawry or attainder, I. ib. 14. 

— Does not preſent to a church, but the infant 
himſelf does it. I. 16. 10. 
A woman guardian taking a husband continues in 
the office; but on her death the husband has not 
the guardianſhip by ſurvivor. —& I. . 26. 
The father may name guardians to his children, 
till they are 21 years of age. 1.20% 18. 
Perſons not ſubject to guardians after 14 years of age; 
except to thoſe named by the father. I. 4. 16. 
An infant muſt ſue by prochein-amy or guardian; 
but muſt always defend by guardian. I. 7b. 17, 
If the infant has no guardian, the lord chancellor 
appoints one to him in the right of the king, 5 
ib. 18. 

I a guardian malverſe, the chancellor may re- 


move him, or appoint him to find caution. I. 10. 19. 


While an infant cannot make an election, the 
next of blood, who cannot inherit, ſhall be his 
guardian, | I. ib, 20. 


The caſe of a guardian acquiring debts due by 
the infant ; or purchaſing lands with 8 money. 
204. 21. 


Vol. III. 
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A guardian de ſon tort, accountable as a true 
guardian, I. ib. 22. 
A receiver appointed by the guardian only ac- 
countable to him. I. ib. 23. 
How ſhall an infant wanting guardians be ſued. I. 
ib. 2 
An infant, who is a mercer, not bound to — 
bond for goods bought by him. I. ib. 25. 
Tho” an infant deceitfully affirm himſelf to be ma- 
jor, and thereon borrow money, and grant bond 
for it, he is not bound thereby, I. ib. 26, 
—But an infant liable for wrongs and treſpaſles, 
vi et armis. I. 1b. ib. 
It an infant fell a term, and after he comes of age 
receives part of the price, it ſhall not bind him. 
I. 1b. 27. 
What if an infant, by his guardian, ſuffer a com- 
mon recovery. I. 205. 28. 
Idiots in the guardianſhip of the king, who is in- 
titled to the rents of their lands. I. 46. 29. 
Lunatics likewiſe in the guardianſhip of the king; 
but the managers accountable to them or their 
heirs. I, 16. 30. 
The cuſtody of a lunatic ordinarily committed to 
his wile, or ſome friend that cannot inherit, I. 
| ib. 31. 
If one found an idiot by verdict, is, upon A. 
nation before the chancellor, found no idiot, the 
verdict is ſct aſide. I. 16. 32. 
An idiot cannot do felony; but may commit a 
treſpaſs, and muſt anſwer in damages. I. 206. 33. 
Two juſtices may order the confinement of a mad- 
man, and appoint his maintenance out of his 
own eſtate ; or otherwiſe he is to be maintained 
as other poor people. I. 1b. 34. 
An idiot may marry; but on their part neither 
dower nor courteſy takes place, the king being 
preferable. III. 49. 16. 
Idiots or madmen admitted as connuſors in levying 
a fine, are barred for ever. III. 75. 10. 
No laches or negligence can be imputed to an in- 
ſant; but he is bound by the conditions annexed 
to a conveyance in his favour. I. 206. 35. 
An infant may avoid matters of fact, or extraju- 
dicial, at his full age at any time, I. 16. 1b. 
— But as to matters of record, as ſtatutes-mer- 
chant, Cc. they mult be avoided within his in- 
fancy, | I. tb. 1b. 
It his age is tried by inſpection of his perſon, 
while he is infant, the reverſal may proceed af- 
ter he comes of age. I. 16. ib. 


H 
1 ſtatute of); an act for the 
liberty of the ſubject. I. 79. 3% Cc. 

See Imnpriſonmeut. 
Habeas corpus (writ of); it removes an action 
ſrom an inſerior court to a ſuperior, II. 674. 1. 
Cannot be granted in cauſes not 1 5 5 
ib. ib. 
Habendum ; the effect of it in a deed, I. 598. 5. 
hat if it be diſconform to the premiſes, II. z6. 16. 
Haber: facas ſeiſinam (a writ). . 
HA RIOT (or heriot). I. 644. 7, &c. 

See Seigniory. 

Hers; the character of Heir is from the political 
law, and loſt by the corruption of blood, III. 


50 20. 
Tt — y 


166 


blood, II. 313. 1. 
is there any penalty upon an heir for not en- 
‚ I. 646. 11. 
poſſeſſion. I. 1b. 
| th, II. 359. 2. 
One next in ſucceſſion called heir Apparent in 
his anceſtor's life, II. 359. 1. 
— what deeds executed then by him, relating to 
the eſtate, good, II. tb. 16. 
in what caſes is a writ of Mortanceſtry neceſ- 
ſary. II. ib. 2. 
A ſeiſin of an heir either in fact, or in law, II. 
ib. 3 
This laſt good to intitle to dower ; but not to 
the county II. 1b. tb. 
The entry of an heir makes the lands deſcend 
from him to his next heir. II. 360. 4. 
An heir only liable to the creditors to the extent of 
the aſſets or ſubjetts deſcending to him from the 
_ anceſtor, II. 318: 21. in f.—360. 5. 
— what are accounted ſuch. II. 360. 26. 
Lands in Ireland deemed aſſets; but not ſo as to 
lands in Scotland, II. 2b: 6. 
— Does this laſt obtain notwithſtanding the union. 


. tring, 
— Their entry by aſſuming the 


II. 1b. ib. 
The heir chargeable upon a judgment in de- 
fault of chattels, II. ib. 7. 


— But not for a bond; unleſs the anceſtor has 
bound himſelf and his heirs, II. #6. 7b, 
— The land by deſcent regularly only chargeable, 
II. 76. 10. 
—Antiently, by the common law, only the chat- 
tels and annual profits of the debtor's land ſub- 
ject to execution for debt, II. 361. 8. 
— hence the heir not liable, where not mention- 
ed, except in bonds to the king, II. 16. 16, 
Of old, if the teſtator deviſed his lands, or the 
heir aliened them, before action by the deceaſed's 
creditors, they were without remedy, II. 15. g. 
— This rectified by ſtatute, II. 75. ib. 
Bond- creditors, who have no lien upon the 
lands, not ſecured by the ſtatute. 
Lineal heirs are thoſe to whom a fee-ſimple goes, 
| II. 362. 11. 
—heirs-parcenars ſuch, II. 1b. ib. 
— The eldeſt fon comes into his mother's place, 
| II. 16. 15. 
—homage and fealty go to the eldeſt, II. 76. 12. 
as likewiſe other indiviſible rights; but under 
contribution to the reſt, II. 10. 75. 
—how far a houſe for habitation or caſtle goes to 
her, II. 4. 1b. 
—a judicial partition among heirs-parcenars, II. 
| 13. 
Vor a voluntary one; how far infants bound by 
this, II. zb. 14. 
— how far one of them getting part of the inheri- 
tance from the anceſtor, bound to bring it into 
hotchpot. II. 363. 15. 
Lands ſettled to one, and his heirs-male, without 
limiting it to thoſe of his body, a fee-ſimple, 
| | II. 26. 16. 
— What if the king make ſuch grant. II. 26, 15. 
Heirs in tail. II. tb. 17. 
See Fee. 
The creditor who gets the firſt judgment againſt 
the heir is preferable, ö II. 364. 18. 


II. #6. 10. - 
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By common law they ſucceed only by right of 


Originally a party's lands not ſubjected to exe- 
cution for his debts, IL 4. 19. 
—why the lands deſcending to his heirs made li- 
able, II. ib. 16. 
if the obligor, in a ſtatute or recognizance, a- 
lien part of his lands, the heir chargeable as terre- 
tenant as to the reſidue. II. ib. 20. 
Sce Statute- Merchant. 
Mortgages and leaſes do not go to heirs, but to 
executors and adminiſtrators II. 365. 22. 
See Mortgages, Leaſes. 
The heir is intitled, and ſubje& to all conditions 
that run with the lands, II. tb. 23. 
— What is his caſe as to perſonal actions. II. i. 
ib. 
If the diſſeiſſor die ſeiſed, the deſcent of the free- 
hold is caſt upon the heir, II. 16. 24. 
—it takes away the entry of the diſſeiſſce, II. ib. 
ib. 
—how the entry ſecured by the diſſeiſſee's conti- 
nual claim, or otherwiſe. II. 16. 25. 
As to infants and ſemes- covert, their entry not 
taken away by ſuch deſcent, II. 366. 26. 
— W hat if the Gdeiſſee die, leaving his wife with 
child, and another abates. II. ib. ib, 
Abatement and intruſion prevents the 5 4 entry, 
J. 
— The caſe of continual claim to ſecure againſt 
the effect of theſe. II. 45. 16. 
An heir not liable to penalties incurred by the an- 
ceſtor, | Ul. 69. 73. 
Hut is in reſtitution. III. 6, 10. 
See Deſcent. 
HEREDITAMENTS; a moſt comprehenſive term. 
5 I. 598. 3. 
HEeREsy ; cognoſcible in ſpiritual courts. II. 594. 


The writ de heretico comburendo, II. 597. 44 
—l[t obtained long after the reformation, II. 7b. 16. 
— Thereafter totally aboliſhed. II. ib. ib. 
HERI Or. I. 644. 7, &c. 

See Seigniory. 
HioH-coNSTABLE. 

See Conſtable. 
HIC H-sHERIFF. 

See Sheriffs. 
Hionh- was (and bridges); the freehold of them 


II. 533. 1, &c. 
II. 560. 2, Cc. 


in the lord of the ſoil, I. 691. 2. 
—who bound to repair them, I. ib. ib. 
— The breadth of high-ways, . 


— The care of them belongs to the juſtices of 
peace, a I. 10. 16. 
—On whom the reparation of decayed bridges in- 
cumbent. I. 16. 4, 
The privilege of gates or turnpikes on highways 
or bridges, | I. 692. 5. 
—Penalties upon thoſe who elude or avoid the toll 
thereat, I. 1b. 6. 
—'The power of truſtees for repair of highways. 
L ib. 7,—8. 
Acts for repair of highways do not et from 
the ordinary ſervice thereat, I. 693. 9. 
— What horſes or carriages exempted from the 
toll. : I. 16. 10. 
Ho MAE. I. 643. 2, Cc. 
HoMAGE-ANCESTRIAL (tenure by); of old ob- 
tained, but none ſuch at preſent. I. 643. 4. 
See Seigmory, Heirs, 
Hom» 
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Hom1cipe and CHANCEMEDLEY. III. 98. 160. 
Howovk ; how underſtood of old, and at this 
day. I. 75. 19. 
An honour a capital manor. I. 615. 66. 
See Mandur, Barony. 
Horses; tho' ſtolen, the honeſt buyer, in open 
fair or market, ſafe, I. 426. 15. 
HosPITALERS; a religious order, II. 91. 43. 
—exempt from tithes by preſcription. II. i. 10. 
HosPiTALS ; any perſon erecting an hoſpital on 
his own ground, it is a corporation. I. 74. 11. 
Horchror; contribution among heirs-parce- 
nars, or children, by the cuſtom of London. 
II. 363. 15.—412. 16. 

Houvsk; mutual obligations interveening be- 
tween the owners of the upper and lower ſtories 


in a houſe. I, 695. 19. 
One may deject any building that overhangs his 
houſe. I. 16. 20. 


How far one can, by building, prejudice his neigh- 

bour's houſe, without a ſervitude. I. 696. 25. 

HusBAND. I. 141, 1, &c. 
See Marriage. 


I 
DioTts; may marry, and yet found ſuch by ot- 
fice, the king may ſeize their lands during their 
lives, III. 49. 16. 
they are under the guardianſhip of the king, I. 
205. 29. 
— The difference between their caſe and that of 
lunatics, in reſpect to the guardianſhip. I. 76. 


30. 
See Guardian. 

If one is unduly found by office an idiot, how may 

he be cedrefled. I. 205. 32. 

An idiot cannot be charged with felony, I. 206. 

33 

Hut may for treſpaſs, I. 7b. 16. 

— How far his bonds or grants are void, I. 352. 

21. II. 248. 26. 

Vis acts in a court of record good to all intents. 

II. 16. ib. III. 49. 16. 

IGNORANCE (of the law); regularly excules not; 

but, by the expreſs terms of ſome penal ſta- 

tutes, perſons of certain characters are excepted, 

I. 482. 32. 

Of fact, excuſes in many caſes; but not where 

one, by his office, is bound to inquire into the 

fact. I. 1b. ib. 

IMPRISONMENT ; unlawful impriſonment, how 

redreſſed by action of falſe impriſonment, I. 


—— oo: 3% 
—Or by a writ of habeas corpus. I. ib. ib, 
The ſtatute of habeas corpus; it makes crimes 

not capital, bailable, I. tb. 33. 


In caſe of treaſon or _ how muſt the par- 
ty proceed in order to a ſpeedy trial, or to ob- 
tain his liberty, I. ib. 34. 

— The penalty upon judges refuſing a writ of Ha- 
beas corpus. I. 80. 35. 

One lawfully impriſoned may grant ſecurity for 


the debt, I. 312. 52. 
A deed granted by a perſon unlawfully impriſon- 
ed, to a third party, good. I, 16. 50. 


See Bankrupt, Dureſs. 
IMPROPRIATION (or APPROPRIATION); of 
II. 89. 32. 


benefices, 
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—How is the ſame diſſolved. II. 7b. 1b. 
Iururariox (of indefinite payment); in the 
caſe of ſeveral debts due by one to the ſame 
perſon, the debtor may make the imputation, 


I. 500. 14. 
— Upon his default the creditor makes the impu- 
tation, I. 16. 16. 


INCEsT ; puniſhable by eccleſiaſtical cenſures, I. 
145. 19.—22. 

INCUMBRANCE; a prior incumbrancer purchaſ- 
ing a third, holds the lands againſt the ſecond till 
both are paid, III. 40. 1. 
it is otherwiſe if he had notice before of the ſe- 
cond, | III. 70. ib. 

— How far a purchaſer of an incumbrance, who was 
not before concerned in the lands, preferable. 
III. . 2. 

The lands which the debtor has at the time, or 
thereafter acquires, affected by a ſtatute- mer- 
chant, or ſtaple. III. 41. 3. 
Competition between a mortgagee and a judg- 
ment-creditor. | III. tb. 4. 
INDEBITE SOLUTUM ; money unduly paid, whe- 
ther by error of fact or of law, mult be reſtor- 
ed to the party who pays it. I. 223. 11. 
INDICTMENT, (or criminal informations) ; pro- 
per before the court of king's bench, II. 531. 1. 
The ſubjeR of indictments, II. 16. 2. 
An alien- enemy cannot be indicted. II. tb, 76. 
How does an indictment proceed where a penalty 
is added to an offence prohibited by common 


law. II. 76. 3. 
When may a writ of error be ſued againſt a 
judgment in a criminal caſe, IL ib. 4. 


One is ſaid to be convicted before judgment 
given, and attainted by the judgment, II. 


532. 6. 
— What if a perſon attainted is ſlain without au- 


thority, II. ib. 7. 
or if he is beaten, or a woman attainted is ra- 
viſhed. | _— SY 
Sce Appeal, Outlawry, King's- Bench, 
INDORSATION (to bills of exchange); the laſt 
indorſee may ſue the drawer, accepter, and all 
the indorſers, at pleaſure. I. 369. 5. 
See Bulls of Exchange. 
INDUCTION (into a benehice). II. V6. 12, 
INFANTs ; perſons within the age of 21 years 
called infants, | I, 161. 1. 
'The father guardian to his infant-children in per- 
ſonal rights by ſtatute, I. 15. ib, 
— How father or mother guardian in ſoccage to 
their infant=children. I. 16. 2. 
The child's hving ſeparately, after the age of 14, 
ſufficient to liberate him from the father's pow- 
er. I. 162. 3. 
PARENTS ; bound to maintain their infant-chil- 
dren, and children their parents, by ſtatute, I. 
1b. 4. 

Af they have of their own, they are to be 3 
tained out of the profits and intereſt. I, 163. 7. 
PorT1oNs (appointed to children); bear intereſt 
from the father's death, or the time of payment, 
tho? no intereſt be mentioned, I. 16. 8. 

A portion pay able at a certain age, charged upon 
a land- eſtate, ſinks into the eſtate, on the child's 
dying before that age, I. tb. q. 


Hut iſ it is charged on the perſonal eſtate, it * 


to 
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above caſe. I. 163. 9. 
In computing infancy, no account made of frac- 
tions of a day. I. 200. 1. 
An infant cannot alien his lands, I. ib. 2. 
is liable for furniſhings towards his maintenance 
and. education, I, ib. ib. 
is bound to all the conditions in the deed where- 
of he takes the benefit, I. ib. ib. 
—may purchaſe, but at full age may wave the 
purchaſe. I. ib. 3. 
Deeds extrajudicial of an infant either void, or void- 
able only. I. ib. 4. 
Acts in a court of record regularly bind an infant, 
and can only be reverſed during his W : . 
ib. i 


Wager of law, does not obtain for or againſt an 
infant. II. 661. 4. 
The privilege of infancy is perſonal as to deeds, 
voidable only; as in a purchaſe of lands, or 
other deeds, whereby the infant may receive 
benefit, I. ib. 5. 
But where a deed is void, as a ſurrender, grant, 
or releaſe, all perſons may take the benefit of 
the nullity, I. 16. ib, 
— Neither privies in eſtate, nor privies in law, can 
take advantage of the party's infancy. I. 201, 6. 
Any tacit conſent by an infant, after he comes of 
age, will ſupport the voidable deeds done in in- 
fancy. | I. ib. 7. 
If an inſant, or other perſon under diſability, with 
a ſtranger, enter into a bond, it ſhall bind the 
ſtranger for the whole. I, ib. 8. 
An infant male may conſent to marriage at 14, 
and a female at 12 ; both are at the years of diſ- 
_ cretion at 14; but they cannot alien their heri- 
tage till 21. I. ib. 9. III. 48. 12. 
How far an infant capable of juriſdiction, III. 
46. 8. 
—At what age an infant liable to puniſhment, 
III. 97. 158,—159. 
See Age, Guardian. 
InF1DELs; how far they are admitted as witneſſes. 
II. 651. 7. 
INFORMER (common). IT. 610. 12. 
See Coſts. 
INHERITANCE (an eſtate of); in lands, all ſuch 
as deſcend to heirs, I. 598. 4- 
See Deſcent, Fee. 
INJUNCTION (writ of); ſtays proceedings in an 
inferior court, II. 
Sometimes directed to eccleſiaſtical courts. II. 
ib, 1b, 
INJURIEs ; actions of the caſe do not lie for gene- 
ral words uttered in heat or choler ; or in a ſuit 
at law, unleſs maliciouſly brought, I. 307. 26, 
When does the truth of ſcandalous words excuſe. 
I. 308. 31. 
In what caſes, ſcandals, which concern matters 
ſpiritual, actionable. I. ib. 32. 
Actionable, to charge a man with felony, or even 
with being a Jacobite. 
Where ſcandals that concern matters ſpiritual in- 
fer a temporal damage, they are actionable be- 
fore the temporal courts. I. 15. 34. 
General words ſpoken to the prejudice of one's 
trade or profeſſion, actionable. I. 1b. 35. 
How far words ſpoken by way of hearſay raiſe an 


—_ 


I. 16. 33. |- 
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to the child's executors or adminiſtrators in the 


action. I. zb. 36. 
The caſe of ſcandalum magnatum. I. ib. ib. 
See Libels, 


INN-KEEPERS. 'The cuſtom as to inn-keepers 
almoſt the ſame'in England, as by the Roman 
edict nautæ caupones, &c, I. 380. 1. 

The cuſtom is only in favour of travellers, I. 

ib. 2. 

takes place only againſt common WT: 2" 

ib. ib. 

An infant, or perſon under 21 years of age, not 
liable. I. 16. ib. 

Goods delivered to the landlord by the party, on 
any other account, than as a gueſt, not within 
the cuſtom. I. 381. 3. 

In the caſe of a hamper or horſe left by the owner 
with the landlord, is he liable. I. 16. 16. 

A perſon lodging gratis, has not the benefit of the 
cuſtom. I. 16. 4. 

If the horſe on which the ſervant rode be ſtolen, 
the maſter has the action. I. 1b. 5. 

Who a lodger, and who a gueſt, in the meaning 
of the — I. ib. il. 

What if an inn-keeper refuſe to lodge a — 

| 10. ib. 

The caſe of a horſe put to graſs, ſtolen. I. 76. 6. 

An inn-keeper not bound to receive one's horſe, 
unleſs himſelf lodge in the inn. I. 16. ib. 

Tho' the landlord be from home he is liable, I. 

ib. ib. 

Thoꝰ he deliver the key of the chamber to the 

eſt, yet he is liable in caſe of theft, I. ib. 7. 

— Not liable for any E concealed by the gueſt, 
when demanded what he had, I. 20. ib. 

— Nor if the gueſt's companion rob him, K 

82. 8. 

May be compelled to lodge travellers, l. ib. g. 

May detain the s, ox even the gueſt him- 
ſelf, till the reckoning be paid. I. ib. 10. 

How the action upon the cuſtom is laid. I. i. 11. 

The caſe of ſhipmaſters by the cuſtom ; is much 
the ſame by the law of England as by the civil 
law. I. #5. 12. 

The cuſtom is derived from the civil law, which 
is owned by lord chief juſtice Holt, as a princi- 
pal ſource of the law of England. I. ib. 13. 

INQUISITION (office and). II. 286. 6,—7. 

See Outlatory. | 

INROLMENT (of deeds) ; in bargain and ſale, I. 
| : 423» 4. 

What if two ſuch deeds be made to two ſeveral 
perſons, and the laſt is firſt inrolled. I. 16. ib. 

INSTALMENT (into church-dignities). II. 85. 


12. 

InsTITUTION. II. 26. 1b. 
See Advowſon. 

INSURANCE (policy of). I. 419. 38. 


Felony in a captain of a ſhip, or mariners, wil- 
fully to deſtroy the ſame to the prejudice of the 
merchants or inſurers, I. 426. 20. 

Where goods are caſt over board to lighten a ſhip, 
the inſurer liable to a proportion of the contri- 
bution. I. 427. 21. 

The caſe where, by the inſurance, the ſhip is to 
depart with convoy. | I. ib. 22. 

What if the party inſures his goods beyond the va- 
lue; or counterband goods. I. ib. 23. 

When is the inſurer's risk at an end. I. ib. * 
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If goods are redeemed from a pirate, the inſurers 
iable proportionably in contribution. I. 427. 24. 
Where the loſs is partial, the merchant may re- 
nounce the remanent ladening to the inſurers 
and take himſelf to the ſum inſured. I. 76. 10. 
See Inſurance, in the other Index. 
INTENDMENT (of law); what. II. 670. 1. 
INTENTION (of the party); much regarded in 
wills, II. 417. 38. III. 53. 27. 
—In deeds, ſo far only as it is expreſt in legal 
terms, II. tb. 16. 
In doubtful proviſos, conſtruction to be made a- 
gainſt the grantor. II. 248. 29. III. 63. 57. 
INTEREST ; the general term, how underitood. 
; I. 597. 1. 
INTEREST, or uſury; uſury either lawful or un- 
lawful ; all intereſt by the common law diſal- 
lowed ; but thereafter permitted by ſtatutes. I, 


41. 1. 
The taking a bond for double the ſum borrowed, 
not uſurious, I. ib. 2. 
no more exigible on ſuch bond, but principal 
ſum, intereſt and coſts, I. 16. 16. 
— When the risk is the lender's, the legal intereſt 
may be exceeded. I. ib. ib. 


Is the receipt of intereſt before the time of pay- 

ment, or a gratification from the debtor, law- 

ful. I. 7b. ib. 
See Uſury. | 

INTERPRETATION (of acts of parliament), I. 

42. 21, 

— The ſame of Britiſh ſtatutes as of the Engliſh, 

I. 16. th. 

— Rules for interpreting Engliſh ſtatutes. I. 10. 


22. 
See Parliament. 
INTERPRETATION (of deeds). I. 352. 27. 
See Deeds. | 
It is a rule, that words be taken moſt ſtrongly a- 
gainſt the ſpeaker, III. 63. 57. 
In what caſes this maxim takes place, III. 6. 


| 58. 
At is not to be uſed where other rules ob- 
tain. III. 64. 59. 
INTERPRETATION (of wills); it is to be made in 
the largeſt ſenſe, 417. 38. 
— The law favours laſt wills in the conſtruction 
of them, III. 53. 27. 
— Divers examples of ſuch interpretation, II. 
41 7: 38. 
—of words. III. 63. 57. 
INTRUSION. IT. 158. 9.—366. 27. 


See Diſſeiſin. | 
JoiniNnG (iſſue); it is upon the fact denied by the 
other party. | II. 628. 6. 
JoiniNG (in a demurrer); is upon the point of 


law, II. 16. 10. 
— How far fimilar to pleading the relevancy in the 
Scotch courts, II. 16. 7. 


JoINT-TENANTS ; in the caſe of creditors in 
joint obligations, the ſurvivor, as in the caſe of 
joint · tenants of lands, has the whole, I. 354. 31. 

An exception in the caſe of W 

19. 10, 

In eſtates of joint - tenancy, the ſurvivor has the 
whole, and no part goes to the heir of the de- 
ceaſed, I. 607. 36. 

Each joint-tenant has right to his own part to 


| 


ſeveral purpoſes, I. 608. 37. 
—he may alien or grant a leaſe z how far can he 
a rent-charge. I. 16. ib. 
When one of the joint-tenants aliens, the purcha- 
ſer and the other poſleſs as tenants in commons 

I. ib. 38. 

Joint-tenancy may take place in chattels and bl 
gations. I. 76. 39, 
Joint tenants, and tenants in common, compell- 
able to divide the ſubject. I. ib. 40. 
JoixnTuRE ; a ſettlement of lands by the husband 


to his wife for her life, to take effect after his 
deceaſe, I. 673. 19. 
— How far it excludes the dower. I. 16. ib. 
See Dower. 
IRELAND; all Englifh ſtatutes, before the act 


vulgarly called Poining's law, take place in Ire- 


land, II. 462. 45. 
In what caſe do Britiſh ſtatutes extend to Ire- 

land. II. 76. 10. 
Lands in Ireland are aſſets to ſatisfy a land- debt in 

England. II. 360. 6. 
IssvE (in tail), 


Sce Pee. 
IssVE (joining); is upon the ſact denied by the 


defendant, II. 628. 6. 
Jopoks; the caſe of a judge having intereſt in 
the cauſe, II. 482. 1. 
—or of his taking bribes, II. ib. ib, 
— They mult do right, notwithſtanding any com- 
mand from the king, II. 16. 2. 
If they deny right, are anſwerable to the kin 
in body, lands, and goods. II. 76. il 


The penalties of committing offences in the courts 
of Weſtminſter, while the judges are ſitting, 
II. ib, 3. 

All officers of juſtice were of old for life. I. 16. 4 
The judges of Weſtminſter-hall hold their offices 
for life, II, 46. ib. 

— The caſe of reflections upon them, II. 76. 10. 
— What if an officer acts contrary to the duty of 


his office, II, ib. 5. 

— How muſt he be puniſhed, II. ib. 16. 
Offices of inheritance imply a power of acting b 

deputy, II. 16. 4 

But judicial offices do not, . 

—How far the principal anſwerable for the actings 

of his deputy. II. 16. ib. 


A judge thro' ignorance giving wrong judgment, 
not liable to the party in damages, I. 104. 20. 
— The puniſhment ot his giving corrupt judg- 


ment. I. 70. 16. 
Judges puniſhable for wilful breaches of their du- 
ty at common law, II. 483. 7. 

- hribery in them was adjudged treaſon of old. 
| „( 

Courts are either of record or not, II. 25. 8. 
The firſt are either ſupreme, ſuperior, or infe- 
rior. IT. 25. ib. 
Courts not of record, II. ib. 9. 
— They cannot impoſe a fine, or award a capias. 
II. 7b. ib. 

Every court of record may impoſe a fine upon of- 
fenders. II. 2b, 10. 
They have power to protect parties and witneſſes, 
II. 2b. 15. 


are ſecured from proſecutions, on account of 
any error in their judgments. * II, 484. 13, 
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JupGMEXNTS ; how far they infer a lien upon the 


defendant's lands, III. 41. 4. 
Ao not affect lands given in mortgage, III. 16. 16. 
What execution competent upon judgments. 

III. 33. 1; Sc. 

See Execution. 
An act of attainder has not the effect of a judg- 
ment, if the party die before the day for ſurren- 


der. III. 69. 75 
Outlawry for high treaſon conſidered as a judg- 
ment, III. 26: 10. 
but no award of execution till the party 1s 
brought to the bar. | II. 532. 5. 
The form of a judgment, II. 681, 21. in /. 
Alt imports due conſideration. II. 1“. ib. 


JuRIsDICTION (temporal) ; the ws, e <q 
probably, in antient times, judged in perſon in 


civil caſes, II. 469. 4. 
— but not on criminal, II. 36. . 
by immemorial uſage, the whole judicial pow- 

er delegated to the Corel courts. II. 4. ib. 

See Chancery, King's Bench, and Common 
leas. 
JurIsDICTION (ſpiritual or eccleſiaſtical) ; of the 

church, II. 594. 1. 
Sit is derived from the king, II. 59 5. ib. 
— Their courts ; they prove wills, II. ib. 2. 


— other matters belonging to them. II. 16, 1b. 
The convocation of the clergy, II. ib. 3. 
The ſubject of their juriſdiction, II. 2. 4 
— The rules by which they proceed, II. 4. 2, 
— The caſe of 'ccleſiaſtical Canons. II. 26. 16. 
How far the canon law, and conſtitutions of the 


popes, were binding, II. ib. 5, 
— The famous example, in the caſe of legitimati- 
on by ſubſequent marriage. II. 15. ib. 
Spiritual courts intermeddling in temporal mat- 
ters incur a Premunire, II. 569. 6. 
—Can only injoin penance, but not award da- 
| II. 4b. 7. 

mages, 7 
Hou far capital crimes examinable in them, in 
order to penance, Ed of Bo 

— The oath of purgation of old practiſed by ons 
II. 14. g. 

nov aboliſhed, II. 25. 10. 


— Commutation of penance, how far allowable. 
II. 597. 11. 

The conſequences of judgments in eccleſiaſtical 
courts, againſt heretics, terrible of old, II. 5. 12. 

— The writ, De heretico comburends, now abo- 
liſhed. II. ib. ib. 
Excommunication, and its conſequents, II. 10. 
17 

—A popiſh recuſant convict held as excommunicat- 
ed, II. 16. 10. 
Ex communication impoſed for contempt, II. 76. 
14. 

The caſe where it is ſaid, in a ſtatute, to be in- 
curred iþſo facto. II. 16. 1b. 


How far one bound to anſwer upon oath before 


eccleſiaſtical courts. II. 1b. 15. 

TJuRy; the witneſſes ſometimes joined to the ju- 

ry in the trial of a deed. II. 665. 5, &c. 
See Trial. 


Jus ACCRESCENDI ; it takes place in deviſes. II. 

418. 40, 
TusTIcCEs (of the king's bench), II. 483. 11. 
—of the common-pleas. II. 16. 12. 


JusTICEs (of peace). II. 5373. 1. 
The chancellor, and juſtices of the king's bench, 

have authority to keep the peace. II. 7b, ib. 
The ſheriff may award proceſs of the peace. II. 


1b. 2. 

Juſtices of peace have no juriſdiction in forgery or 
perjuty, II. 26. 3. 
nor in offences againſt ſtatutes made ſince their 
erection. II. 46. 10. 
Seſſions of the peace, II. 16. 4. 
— How far can they amerce any of their number 
for abſence or misbehaviour, II. 16. 5. 
an order by one ſeſſion cannot be altered by an- 
other, | II. 20. 6. 


— How far an order of the ſeſſions may be remov- 
ed; or the ſeſſions be adjourned. II. ib. 7. 
The ſcttlement of the poor belongs to the juſtices 
of the peace, IL 574: 8. 
— The various ways of gaining a ſettlement, I. 
162. 5,—6. II. 26. 15. 

— The method of removing one to his proper ſet- 
tlement. | | II. 16. 1b. 
The awarding ſurety of the peace, II. ib. 9. 
—may it be obtained againſt a peer. II. 7b. ib. 
Ihe method of quaſhing an order made for a poors 


rate. II. 76. 10. 
The qualifications requiſite to a juſtice of peace. 
II. 15. 11. 

The rules to be obſerved in the quarter- ſeſſions in 
their procedure. IL. 76. 12. 
— Their power in relation to apprentices and ſer- 
vants. I. 77. 27. in V. 


The ſecurity as to juſtices, or other officers of the 
peace, as to actions brought againſt them, II. 
572. 17.— 3575. 14 

—And of perſons aggrieved by their judgments. II. 
| th, ib, 

JusTICIAR (the high court of), II. 483. 11. 
divided about the latter end of the Norman pe- 
riod, into the four courts now in Weſtminſter- 
hall. IL. 26, ib. 

See theſe Courts, 


JusTICIEs (writ of). II. 560. 4. 
See Sheriffs, | 


K 
K* ; his royal prerogatives. II. 666. 62, Cc. 
See upon this in the other Index. 

KING's-BENCH; it was derived from the court of 
the high juſticiar; and retains a great ſimilitude 
with it, II. 483. 11. 
—it always had a ſuperior original juriſdiction in 
all criminal matters, and in ſome civil caſes. II. 
ib. 16,—5$J1. 1. 
See Indictment. 
KNIGHTS; a parallel between the knights of the 
garter and the knights of the thiſtle, I. 76. 21. 
—And between knights baronets in England and 
thoſe in Scotland. | I. 16. 1b. 
KNIGHT-SERVICE (tenure by); taken away and 
turned into free ſoccage I. 609. 43. II. 428. 4. 


The extent of a knight's fee. II. 427. 2. 
L : 
| ond, negligence ſo called, I. 206. 35.— 


f 3 482. 33. 
he rule in laches is, that it ſhall not be adjudg- 


ed in infants, or femes - covert (married women) 
except 
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going out of, or depending upon an original 
conveyance of lands. I. 483. 33. 
The law regularly ſubjects every other perſon to 
diligence, and hates folly or negligence, I. ib. ib. 
No laches imputed to the king. II. 188. 24. 
LAN DS; how underſtood, I. 597. 1. 
See Feoſ ments. 
Law; the law of nature and nations a ſource of 
the law of England. 1-26-46 
The common law a great branch of the law of 
England, including particular cuſtoms, I. 36. 


4. 
What requiſite to a cuſtom, I. ib. 5. 
— The cuſtom of gavel-kind and borow Englith 

different from particular cuſtoms. I. 10. C. 


A third branch of the law of England, their ſta— 
tute-law, to which the common law mult yield, 
I. 16. 7. 

See Parliament. | 
The origin of the common law. I. 1b. 8. 
How far the civil and canon laws have authority 
in England. I. 37. 9. II. 595. 5. 
How the feudal law introduced into England. I. 
th. 10, 
The feudal cuſtoms in England, and theſe in 
Scotland, proceeding from the ſame ſource, 
there is a great conformity between them. I. 
| 38. 11. 
Nor. The grounds whereupon a late author 
pretends, that the laws of England were of 
old communicated to Scotland. . 
N. The vicinity of the two nations no argu- 
ment for this, and that the regiam majeſtatem 
was not a tranſcript from Glanvile, proved. 
: I. ib. 2. 
N. The ſtatutes that are the ſame in Scotland 


as in England, ſometimes took firlt place in 
Scotland. L 


39. 3+ 
N. The Scotch kings holding ſome lands of the 
crown of England, no argument for it. I. 6. 


4-+ 
N. The pretended ſuperiority of the king of 


England over Scotland, a mere fiction. I. 76. 


N. Improper to move queſtions of this kind 
ſince the union. I. ib, 6. 
The object of the law of England the rights of 
men. The law treated of ſyſtematically by 
fome Engliſh lawiers . 4 It 
Law (wager of); a privileged oath allowed to de- 
fendants in ſome cafes. I. 481. 29, Oc. 


Sce Oath, . | 
LawBoROWS ; remedies in the law of England 
ſimilar to that of Iawborows. 1.217 


LEASESs (for years); conſidered only as chattels, 
and go to executors and adminiſtrators, II. 1. 7. 1. 
originally perſonal contracts only, II. 16. 2. 
thereuſter made good againſt purchaſers, II. 1 
| ih. 


—may not only be of lands, but of goods aud 


chattels. II. 118. 3. 
The caſe of a leaſe of a ſtock of cattle. II. ib. ib. 
How far writing necellary to leaſes. II. 16. 4. 
Leaſes for life or liſerents; ſciſin n 

| . ib. 5: 
— divers ways of 8 them. II. ib. 6. 
In a leaſe for years, the 
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except as to conditions, charges and penalties | 


eſſee may enter aſter the | 


171 
leſſor's death, | II. 1b. 7. 
—the certainty requiſite in it as to endurance, II, 


ib. 8. 
— muſt have a certain beginning and ending. II. 


| I19. 9. 
A leaſe at will. | II. To 2 
Lands in ſee- ſimple may be leaſed out as long as 

the fiar pleaſes, II. 0. 11. 
— Tenant in tail can only leaſe the lands for his 


life, Il. ib. ib. 
for how long may a beneficed perſon leaſe the 
lands, II. 76. ib. 


It a leſlee aſſign over his term, can the leſſor ſue 
him tor the rent. II. 16. 12.205; 6. 
how far the aſſignee liable thereto, II. 119, 16. 
—an aſſignee bound by all the covenants real, and 
may take advantage of ſuch, II. ib. 13. 
may relieve himſelf of the rent in time coming, 
by aſſigning over. II. 206. 6. in f. 
The caſe of a condition in a leaſe, That if the leſſee 
aſſign, the leſſor may re-enter, II. 16, 7. 
he effect of a condition of re-entry, on non- 
payment of the rent- duty in a leaſe, II. 120. 14. 
he difterence between a leaſe for life rendering 
rent, and a leaſe for years, as to ſuch condition. 
II. 16. 15. 

The three kinds of eſtovers of wood incident to a 
leaſe for life or years. II. 70. 16, 
How far ſuch tenant may dig for mines, plough 
the tallow-ground, or carry off things from the 
houſes, II. 6. 17. 
Tenant at will may be put out at pleaſure; but 
he may reap the crop ſown by himſelf. II. 76. 


18. 7 
The caſe of a tenant for life or years as to reaping 
the crop, on iſſue of the leaſe. — 


If tenant for life grant over his eſtate, and the 
grantee die before him, there is place. for an 
occupant. II. 205. 3. 

Is it material that, in a leaſe, rent be reſerved to 
the leſſor. | II. 121. 19. 

Action of waſte lies againſt tenants for life or 
years, II. ib. 21. 

What if a leaſe be granted with a clauſe, with- 
out impeachment of walte, II. 16. 22. 

— The penalty of committing waſte, II. 16. 23. 

— Tenant in tail cannot be reſtrained from com- 
mitting waſte, II. 16. 24. 

— how tar he may, after poſſibility of iſſue ex- 
tinct. II. 26. 10. 

LEASE and releaſe. 

See Conveyance, | 

EEGACIES; the allent of the executor requiſite 
before they can be paid, II. 415. 27. 

they become regularly effectual by the teſta- 
tor's death, II. tb. 16. 

— ought only to be paid after debts, II. 76. 28. 

—intereſt due on them from demand, year and 
day after the teſtator's death, II. 7b. 16. 

where are they recoverable. II. 20. 29. 

The executor, on paying legacies, may inſiſt for 
ſecurity in the event of debts appearing. II. 76. 


| | 16. 
Legacies regularly lapſe by the legatee's prede- 
ccaſc, ; II. #6. 30. 


— but not if limited over to another. II. 16. ih. 
A ſpecific legacy, II. 46. 31. 
| —it 
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it ſuffers no abatement with other . ere. 50 
iD. 15. 


ment, for a proportion. I, 1b. 33. 
A reſiduary legatee, II. 16. 34. 
he is intitled to adminiſter, if the executor re- 

nounce, II. 16. 16. 
Euxecutors at his ſuit not compellable to plead 

the ſtatute of limitation, II. 16. 35. 


A legacy to an infant, II. 16. 36. 
after year and day it bears intereſt without de- 
mand, II. 7b. ib. 
—to a feme- covert, mult be paid to the 1 
II. 16. ib. 

The difference between a legacy payable at a cer- 
tain age, and bequeathed at ſuch age. II. 418. 

2 


| 42. 
Is the ademption of a ſpecific legacy of a bond in- 
ferred from the teſtator's receiving 5 = of 
it. I. ib. 43˙ 
If a debtor bequeath a ſum of money to his credi- 
tor, does it go in payment of the debt. II. 10. 44. 
A bequeſt to the uſe of the teſtator's next of kin, 
goes according to the ſtatute of diſtribution, II. 


419. 45. 
in this ſtatute the degrees of propinquity com- 
puted according to the civil law. II. 16. ib. 


If proviſions are made to children by will, accord- 
ing to the cuſtom of London, preſumed out of 


the dead man's part, II. 1. 46, 
hat if a bequeſt is made by a freeman to his 
wife. II. 26. ib. 


See Deviſe. 


LrOITIMATION (of children); by ſubſequent 


marriage of their parents does not obtain, I. 
151. 51. 
— But holds by the law of the church, I. 6. 16. 


—A child born before marriage of its parents call- 


ed baſtard-eignee, and the one born after term- 
ed Mulier 5 | I. 16. 52. 
See Baſtard. 
Levari facias (a writ of execution). III. 33. 3. 
L1BELS ; the publiſher as well as the authors of 
infamous libels liable in damages. I. 310. 41. 


| Defamation by ſigns improperly accounted among 


infamous libels. I. 7b. ib. 
It is a libel, tho' the words are ironically ſpoken, 
or the party's name not fully expreſt. I. 26. 43. 
How far falſe or ſcandalous matters, in judicial 


proceedings, conſtrued a libel, I. 2b. 44. 
A writing cannot be a libel, unleſs it reflect on a 
particular perſon or community, I. ib. 45. 


What if it is full of obſcene ribaldry, or ſtrikes 
at religion, | I. 7b. ib. 
One writing a libel dictated by another liable as 
the author, I. 311. 46. 
— The publiſher, or cauſer to be publiſhed, liable. 
| I. ib. ib. 

The party liable to an action of damages to the 
perſon injured; and to an indictment at the ſuit 


of the public. I. ib. 47. 
LIBERTY; no free Briton can be ſent abroad 
without his conſent. I. 80. 36. 


See Villains, Slavery, Impriſonment. 
L1FERENT (tenancy for life). II. 118. 5, &c. 
Sce Leaſes, 


| 


L1iMITAT10N (of the fee); of lands to one, and 
his heirs-male, without limiting it to thoſe of his 
body, his heirs at law ſhall inherit. I. 600. 17. 

See Fee. 

LiMITATION (of writs) ; of right to 60 years, 
and of other actions to 50—40, or 30 years. 
II. 184. 4. 
Writs of formedon, remainder or revertor, limit- 
ed to 20 years, II. 185. 5. 
— Titles of infants, ſemes- covert, non compos, im- 
priſoned, or beyond ſea, ſaved. II. 76. 1b. 
Limitation of certain perſonal actions for ſix years, 
II. 7b. 6. 
of actions for treſpaſs to four years; and for 
words to two, II. 16. 7. 
hy it the ground of action cut off. II. 16. 8. 

Bills of exchange and notes fall under the limita- 


tion of ſix years, II. ib. 9. 
Merchants accounts do not fall under it, unleſs 
cloſed. II. 7b. 10. 


The plea ſoluit ad diem takes place againſt bonds 
after 20 years forbearance. I. 186. 12. 
Suit in chancery denied upon old bonds or claims 
after 40 years, and ſometimes fewer. II, i“. 13. 
One . at common law, by the ſtatute of li- 
mitation, has no remedy in chancery. II. 520. 


The ſtatute of limitation extends not to tithes, 2 
other claims ſounded on ſtatutes, II. 186. 14. 


nor to ſuits in equity, II. z6. ib. 
nor to _ of advowſon, II. 6b. ib. 
nor to actions upon an award, tho' by parol on- 
ly, II. 4. 16. 
nor to actions for legacies; or for arrearages of 
rent upon a leaſe in writings II. 16. ib. 


Forbearance of 20 years a good bar in equity a- 
gainſt open accounts of merchants. II. 7b. 15. 
The ſtatute of limitation good againſt judgments 
of foreign courts, II. 187. 17. 
— Does not run while the plaintiff or defendant is 
beyond ſea, or while the condition is pendent, 


II. 2b, 18. 
— How far taken off by the party's owning the 
debt; or promiſe of payment. II. ib, 19. 


In what ſenſe debts cut off by the ſtatute of limi- 

tation, may be ſaid ſtill to ſubſiſt in conſcience. 
; II. 16. 20,—21, 
The limitations of popular actions, II. 188. 22. 
E it takes place all over Britain. II. ib. ib. 


| "The ſtatute of limitation not a good plea in the 


court of admiralty, II. tb. 23. 


nor in the ſpiritual court, II. 7b. 15. 
takes place, tho' there were no courts of juſtice 
open. II. 15. 24. 
How far the king concluded by ſtatutes of limita- 
tion, | II. zb. 25. 
Lroxs, TYGERs, &c. muſt be kept up by the 
poſſeſſors. I. 315. 66. 


Literarum obligatio; as uſed in the civil law, does 

not obtain, | I. 347. 9. 

Hut ſomething ſimilar does; thus no averment 

is good againſt a deed delivered. I. 348. 16. 

LiveRy and sEISIx; to the paſſing of what e- 

ſtates requiſite. I. 599. 7, Cc. 
See Feoffments. 

Loan (of money); it is generally made by bonds 
for a penal ſum, with the ſum truly borrowed 
contained in the condition. I. 3 57 I. 

| uck 
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Such bonds may be ſatisfied by payment of the 
ſum in the condition, with intereſt and coſts. I. 
. 

Loan of money may be proved by witneſſes Ih 
in fix years; but after that period the debt is 
loſt by the ſtatute of limitation. I. ib. 2. 
No preciſe form of words requiſite, in order to 
raiſe an obligation. I. i6 3. 
LoCcAT1ON-CONDUCTION ; common carriers li- 
able to all risks, and anſwerable for the goods, 
tho” they be robbed, I. 435. I. 
— This a political inſtitution to prevent frauds, I. 
ih. th, 

— The caſe is the ſame as to maſters and owners 
of ſhips, ſtage-coachmen, &c. I. 10. 2. 
If che owner of the goods fraudulently ſteal them, 
in order to charge the carrier, liable "a felon. 
1. 3. 

How far a hackney-coachman is liable for the 
goods of paſſengers loſt or robbed, I. ib. 4. 
A carrier muſt anſwer for thoſe imployed under 


him. I. 430. 5. 
He is intitled to his hire without any covenant for 
it, I 1b, th. 


— What if, by the act of Gop, or the enemies 
of the king, the goods periſh. I. 1b. 6. 
Artificers liable for damage happening thro' their 
_ unskilfulneſs. I. ib. 7. 
One to whom the uſe of things is let for hire, an- 
ſwerable for ordinary diligence. I. ib. 8, 
A leſſee of lands for rent reſerved, has no abate- 
ment of the rent on account of ſterility. I. 26. 9. 
LoN Dod (cuſtom of); as to the wife's ſhare and 
orphanage part. I, 411. 14. 
LucRATIVE SUCCESSOR ; it takes no place in 
the law of England, .. 
The caſe of heres a/trarinus reſembles it. II. ih. ib. 
LuxaTics. I. 205. 30, Cc. 
dee Guardian, 


MN 


|. 12 E. 
Sce Surety. 


MAINTENANCE (action of); 


I. 481. 28. 


who liable to it. 
| I, 318. 78. in f, 
the offender ſubject in damages to the party ag- 
grieved. . I. ib. 16. 
ManDATE, L 402. 1, &c. 
See Authority. 
Manouk (lords of); anciently called Barons, I. 


615. 66. 
of what does a manour conſiſt, I. 40. ib. 
— muſt have been time out of mind, I. 10. ib. 
Z its parts, demeſnes and ſervices, 1. 16. 67. 


a court- baron incident to it. I. ib. ib, 
A court- baron, either by common law called the 
Freeholder's court ; or by cuſtom, which con- 
cerns the copy-holders. I. 76. 68. 
See Barons, Copy-holds. 
MARKETS. 
See Fairs. 
MARRIAGE and 5POUSALS; all under-hand a- 
greements derogatory to the marriage articles, 
void, „ 


L 4298. 14, . 


The effect of ſpouſals de praſenti; the marriage 
muſt be celebrated in facie eccleſiæ, in order 

to intitle the wife to dower, and the iſſue to 
I. 16. 2. 


inherit. 


Vol. III. 
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Action competent upon ſpouſals in fut uro, either 
for performance, or damages. I. 142. 3. 
The age of conſent 14 years in males, and 12 in 
females; what if marriage is ſolemnized before 
that age. I. 16. 4. 
How far the marriage of lunatics good, I. ib. 5, 
— The marriage ot idiots, or perſons under dureſs, 
how far good, I. 1b. ib. 
The conſent of parents not regularly requiſite to 
marriage, I. ib. 6. 
The penalties of one's deflowering a woman- 
child, or marring her, under the age of 16, 
without conſent of her father, mother, or guar- 
dian, I. 16, 1b. 
Af ſuch child above the age of 12, and under 16, 
conſent, her next of kin ſhall enjoy all her 
lands during her life. I. 16. 7. 
A promiſe of marriage only a nude contract, but 
tounds action for performance or damages. I. 
143. 8. 

Brockage-bonds, for procuring one the marriage 
of a woman of fortune, void, I. ib. 9. 
duch bonds taken by a parent or guardian, to 
procure conſent to the child's marriage, void. I. 

| tb. 10. 

A portion given by a father to his daughter, In 
caſe ſhe marry with conſent of certain friends, 
good, tho' ſhe marry without it, I. 16. 11. 
lf part of the portion is deviſed over to another 
child, on tranſgreſſing the condition, it is good, 

I, 16. 12. 

— The condition againſt marrying Generally void; 
but, in order to intitle one to a portion, on his 
marrying with conſent, he mult marry either 
with or without it, I. ib. 13. 
A ſettlement executed after marriage, if the por- 
tion is paid at the ſame time, good. I. 144. 14. 
One may ſettle a proviſion to his wife in full of all 
jointure, dower or third; and, if one gives his 
wife a certain ſum without ſuch proviſo, and 
die inteſtate, and her ſhare in the diſtribution. 
excecds it, the cannot have both. I. 16. 15. 
If a condition precedent be not performed, the 
portion is not due. I. 10. 16. 
A bond given by a man to a woman, In caſe he 
do not marry her, due on his failure. I. 76. 17. 
The rule as to lawtulneſs of marriage is xviii Le- 
UVilICUS, I. 16. 18. 
— 1 he diverſity between the law of England and 
Scotland, as to the application of it in the col- 
lateral line, I. ib. 1b. 
— Marriage within the forbidden degrees not void; 
but voidable only, I. 145. 19. 
— lf the husband die, in ſuch caſe, before divorce, 
his wite is endowed, and the children legiti- 
mate. I. 76. 1b. 

— The ſurvivor may only be proceeded _ 
for inceſt before the ſpiritual court, in order to 
cenſure, I. 16. ib, 
— The computation of degrees is according to the 
civil and Levitical laws, by which coufin-ger- 
mans may marry. I. 10. 20. 

A man of the age of 11 years, or a woman of the 
age of nine, intermarrying with one of the age 
of conſent, the marriage is good; but either 
party may reſile when the infant is of the age 
of conſent. I. ib. 21. 


| No ſuit competent after the wife's death for baſ- 


X x tardizing 
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tardizing the children, on account of the mar- 
riage's having been within the forbidden de- 


grees. I. 16. 22. 
The caſe of diſſenters marrying according to their 
own way. I. 16. 23. 


The penalties on marrying without proclamation 
of banns ; or licence from the biſhop, I. 16. 24. 
—the marriage by a clergyman of the church of 
England good, notwithſtanding ſuch irregula- 
rity. I, 16. 25. 
Marriage ſolemnized by a diſſenting teacher, or 
among Quakers ſufficient to give title to a per- 


ſonal eſtate, I. 16. 26. 
—ſuch marriage triable before the temporal court 
by a jury. I. 146. 16. 


The legality of marriage triable in the ſpiritual 
court, and the biſhop's certificate thereon. I. 
th, ib. 

How far deeds or contraQs, by an intended wife, 
good in prejudice of the husband. . 27. 
Its a conſequence of marriage, that husband and 
wife are accounted one perſon in law, I. 75. 28. 
All agreements between them before marriage 
become void by the marriage; nor can they con- 
tract together during the coverture, otherwiſe 
than in the name of truſtces, I. ib. 16. 
— The husband may deviſe lands to his wife, but 
the wife cannot deviſe her lands to him, 1.16.16. 

— They cannot regularly be witneſſes for or againſt 
one another, I. 20. 1b, 

— Some exceptions from this rule. II. 650. 1. 
The husband's power of the wife's perſon; he has 
action of damages for injuries done, or for a- 
dultery committed, upon her: money loſt at 
game by the wife, may be recovered by the 
husband. I. 146. 29. 
How far a man liable for aliment and furniture to 
his wife and family, taken on by her, I. 10. 30. 
II the wife has a ſeparate aliment known to the 
merchant, the husband is not liable for the fur- 
niſhing her, I. 16. ib. 
An advertiſement in the Gazette, not to truſt the 
wife, not ſufficient to free the husband. I. 76, ib. 
If che husband uſe his wife with cruelty, ſhe may 
oblige him to find ſecurity for the peace. I. 147. 


31. 

The husband has a freehold in the wife's land- 
eſtate, what leaſes may he grant thereof ; how 
far gains he a chattle-real belonging to the wife. 

I. ib. 32, 

A man has an abſolute giſt of all his wife's chat- 
tels perſonal in her rolſeſſion, in her own right, 


I. 16. 33. 
— How far choſes in action or obligations due to 
the wife accrue to the husband. I. tb. 34. 


An uſurious bond taken by the wife void, but can- 
not ſubject the husband to the penalties. I. 10. 


The wife regularly cannot ſue or defend * — 
the husband's concourſe, I. 148. 36. 
The cuſtom of London in that reſpeR. I. 74, 10. 
In ſcandalous words or treſpaſſes by a wife, the 
husband muſt be made defendant with her, I. 

| ib. 37. 

— But in crimes at the ſuit of the public, the wie 
without the husband muſt be indicted, and ſhe 
alone ſhall be party to the judgment, and fined 
and impriſoned till payment, I, 16. ib. 


—How far the wife excuſable in committin 
crimes, in company with the husband. I. 15. 38. 
The husband liable univerſally for the wife's debt, 
tho" he got no portion with her, I. ib. 39- 
goth husband and wife muſt be ſued onthe wife 
bond, and may be arreſted ; but the wife diſ- 
charged on common bail, I. ib, ih. 
— Upon the wife's death the husband not liable for 
her debt ; unleſs judgment was given thereon 
during the coverture. I. ib. 40. 
Other grounds for annulling marriage, beſides that 
of being within the levitical degrees, I. ib. 41. 
If a man that is married, pretending himſelf to be 
a ſingle man, induce a young woman to marry 
him, he is liable to an action upon the caſe for 
damages. I* 149. 16. 
Divorce for adultery does not void the marriage, 
nor forfeit the dower, tho' the wife be the ot- 
tender, but only ſeparates the parties a menſa et 
thoro; but by act of parliament, marriage may 
be thereon voided, LI. 42. 
—duch ſeparation may be obtained on the husband's 
cruelty, and ſhe is intitled to a ſeparate aliment, 


I. 10. ib. 
— The wife, by elopement with the adulterer, for- 
feits the dower, I. 10. ib. 


— How far the children, born of the wife after di- 
vorce for adultery, preſumed the husband's. I. 
ib. 43. 

A child born after the husband's death, within 
nine months and ten days, preſumed his. I. 16. 


| 44. 
If the wife marries immediately aſter the firſt huſ- 
band's death, and bear a child nine months and 
eleven days after his death, it is preſumed the 


ſecond husband's, I. ib. ih. 
I it is born at the end of nine months and ten 
days, who holden the father. I. 16, 10. 


Where the divorce is a vinculo matrimonii, the 
wife loſes her dower, and the children are ille- 
gitimate, I. 150. 45. 

—dentence of divorce muſt be given in the ſpiritual 
court, in the life of the parties ; but may be re- 
verſed after their death. I. ib. 46. 

Upon diſſolution of the marriage by the wite's 
death, if ſhe was ſeiſed of land, the husband 
has the courteſy if iſſue is had. I. ib. 1b. 

See Courteſy. 

A husband ſeiſed of lands, in right of his wife, ſow- 
ing them before her death, intitled to reap the 
crop. I. tb. ib. 

The husband's intereſt in chattels real, and thoſe 
of a mixt nature, on the wife's death, I. ib. 48. 

As to things in action, or obligations, the huſ- 
band can only claim them as adminiſtrator to 
her. I. ib. ib. 


If the wife ſurvive, ſhe has her dower. I. ib. 49. 


| dee Dower. 
She likewiſe has her paraphernalia, I. ib. ib. 
The wife alſo has her term for years, unleſs alien- 
cd by the husband; and chattels real, and thoſe 
of a mixed nature, return to her; and things in 
action remain to her. I. ib. ib. 
MasTERs (of ſervants). I. 77. 27, Ce. 

See Servants. 

MasTERs (of ſhips) ; the obligations upon them 
ſimilar to thoſe upon inn-keepers, I. 383. 15. 
—Regulated by the law-merchant. I. 382. 2h 
ce 
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See Inn-keepers. 
MARSHAL (lord). 
Sec Conſtable. 
Max1ms (of law). 
See Rules of Law. 
Mayne ; in ſome caſes mayhem is a capital 
oftence, I, 309. 40. 


II. 533. 1, Oc. 
III. 46. 5, &c. 


The party aggrieved may either ſue an appeal of 
mayhem; or an action of treſpaſs v: 4 armis, 
il. ib. 
In battery with mayhem, the court may increaſe 
the damages on view of the party. I. 10. 10. 
See Appeal. 
Memory (time of), I. 611. 52. 
— What requiſite to it. I. ib. ib. 
MENACE, I. 309. 37. 


See Crimes, Treſpaſs. 


MrRCAT-OVERTH; goods fold in mercat-overt, 


or open-mercat, are ſecure to the buyer, tho“ 


they had been ſtolen. L221: 3 

MtRrcHanTs (foreign); how to be uſed when a 

war breaks out with their ſtate, J. 429. 29. 

—Among merchants, what is an allowance of an 

account. I. 451. 7. 
See Sale, Society. 


MERCHANT (ſtatutes); bonds of record. II. 141. 


17. 
See Statutes. 

MERGER ; a baſe and limited fee may be loſt by 
* I. 159. 11. 

See Forfeiture. | 
MILL; how far the ſervitude of thirlage to a mill 
takes place, I. 695. 21, 
Any one may erect a mill on his own ground, but 
not thereby prejudice his neighbour. I. 696. 22. 
The king's privilege as to a prerogative mill. I. 7b. 


| 23. 

What if the inhabitants were in uſe to grind at the 
lord's mill. .. 
Minors. I. 200. 1, Cc. 


See Guardians Offices. 
MinoRs ; how far capable of public affairs, III. 


40. 8. 
III. 97. 158. 


Hou far excuſable in crimes. 
See Infanls. 

M1sPR15$10N (of treaſon). 

Moxey ; high-treaſon to forge gold or ſilver-coin, 


— The puniſhment of forging copper ar braſo- mo- 


ney, I. 416. 27 
— The penalties of knowingly uttefing falſc or | 

counterſeit mony. I 16. 28. 
MoRTANCESTRY (writ of); in order to aſcertain 

the heir's right, II. 359. 2. 
In what caſes neceſſary, II. 16. 10. 


— What requiſite to an heir's entry. II. 25. ib. 


See Hers. 
MorTGAGEs (in common uſe) ; their nature, II. 
| 137. 2. 
— Called mortuum vadium, in contradiſtinétion to 
vivum vadium, II. th. 1. 
— How far equity of redemption competent to the 
mortgagor, aber expiration of the term, II. 26, 
3. 
— What if the mortgagor borrow more money 
from the mortgagee upon a ſimple , bond, II. 


th. 4. 


AIs the mortgagee anſwerable for the rents of the 


lands in his poſſeſſion. IL 138. 5. 
The caſe of a third mortgagee buying in the firſt 
mortgage, II. ib, 6. 


The court of chancery may lengthen, but cannot 
ſhorten the time of payment of the mortgage- 


money. II. 20. 10. 
If the mortgagee poſſeſs, and prevent others, he ie 
accountable, II. ib. 7. 


Vor if the rent of the lands be exceſſive. II. 16. 8. 
What if the mortgage is made redeemable by the 
mortgagor only, „ I 
—or by che heirs-male of his body, II, 76. 16. 
or only with his own proper money. II. 16. 16, 
Within what time after forteiture is the equity of 
redemption allowed to the mortgagor. II. ib. 
10. 

What if the firſt mortgagee has obtained a fore- 
cloſure, II. ib. 11. 
Where the time begins upon the anceſtor, it ſhall 
run on againſt the infant heir, II. 16. 12. 
Whit if one borrow money upon mortgage, and 
do not give notice of former incumbrances. IT, 

| 16. 13. 

The mortgagee dying before the day of We 
whether is the ſum payable to his heirs or exe- 


cutors, II. 140. 14. 
If aſter the day of payment, the money always 
payable to the executors, II. 2b. 16. 
A mortgage granted to a ſurety to counter - ſecure 
him. I. 480. 24. 
MokT-MAIN; how far alienations in mort-main 
good, I. 613. 58, 


See Frank-almoign, 

Mvu11ER (priſne) ; a fon born after marriage, ſo 
called, in a queſtion with the ſon born before, 
called Baſtard-cignee. I. 151. 52. 

MURDER (appeal of ), I. 304. I 3, S. 

See Appeals. 


N 
ATURALIZATION. I. 62, 63.—80. 37, 
See Aliens. 
NEGLIGENCE, I. 482. 33. 
See Laches. 


III. 77. 99. | NEGOTIORUM GESTOR. I. 241. I5. 
1 felony. III. 10. 16. | 4 
NnOROES. 
I. 415. 20. 5 
Nx (of blood); ether by right of repreſentati- 


See Recompence. 
I. 76. 24, &c. 


See Slavery. 


on, or of propinquity, II. 313. 2. 
In deſcent, that by repreſentation regarded, II. 
1b. ih. 

In purchaſe, that of propinquity. II. 16. ib. 


A bequeſt to the uſe of the teſtator's next of kin 
goes to thoſe intitled, by the ſtatute of diftribu- 
tion in caſe of inteſtates. II. 419. 45. 

NoBiLITY ; antiently titles of honour and dignity 
territorial, annexed to earldoms and baronies, I. 

| 614. 64. in V. 

— Thercafter all nobility conferred by the king, I. 


615. 16. 

See Peers. | 
Nox EST FACTUM (a plea). IT. 636. 5. 

See Pleas. 

NoxsvuiT; when takes it place againſt a plaintiff; 
the effect of it. I]. 628. 3. 
Nor Es (promiſſory) ; the like remedy upon them 
as 
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as on bills, I. 352. 25-—369. 3. 
They fall under the limitation of fix years. II. 


185. 9. 
See Nude- contract. 
Noricx. 
See Bills, Incumbrance, Aſſignments. 
NupDE-conNTRACT, or promiſe z a nude- contract 
not binding, I. 237. 1-345. I. 
— But a promiſe by writing ſealed . at common 
law; and a promiſſory note by ſtatute, I. ib. ib. 
— Such note, without a conſideration, void as a 
nude - contract. I. 352. 25. 
A promiſe to pay a ſum for paſt ſervices, or for a 
treſpaſs, does not raiſe an action. I. 238. 2. 
Love and favour a good conſideration to ſupport a 
- promiſe, I. 238. 3. 
Does action lie to an agent, or negotiorum geſtor, 
for recovery of his expences. I. 241. 15. 
No action of debt lies upon ſimple contracts againſt 
executors, I. 353. 30. 
— Does an action upon the caſe lie. I. 16. ib. 
A promiſe good where the promiſer can have any 
benefit, or avoid any danger by fulfilling 7 I. 
46. 2. 
Marriage always underſtood a preſent conſiderati- 
on to ſupport a promiſe. I. ib. 3. 
One undertaking to do a thing without hire not 
bound to perform it. I. 15. 4. 
A conſideration that is altogether paſt, as for ſervi- 
ces done, not good to ſupport a promiſe, I. ib. 5. 
Nor is a conſideration againſt law good to raiſe 


an action. I. 1b, 6. 
The probable ground for denying action upon nude 
Contracts. .. 
NuncveATIVE (will), II. 409. 5. 
— The ſolemnities requiſite to it, II. 15. ib. 
No lands can paſs by it. II. 10. 16. 


NusANcE; action of the caſe allowed to private 
perſons for nuſances to their prejudice. I. 321. 
94. 

Public nuſance indictable, I. ib. ib. 
— Bawdy-houfes, common gaming-houſes, and 


ſtages for rope- dancing, common W J. 

| ib. 25. 

— But not play-houſes, I. ib. 16. 
A new dove-houſe erected not a common nu- 
ſance. - . 
How far one may remove a nuſance at his own 
hand. I. 26, ib. 
Inſtances of private nuſances, I. 75. ib. 
— It is a nuſance to ſtop up one's lights. I. 2b, ib. 


O 

8 (of the defendant); a competent mean 
of proof before eccleſiaſtical courts, and 

the court of admiralty, II. 660. 1. 
— At common law, oath of the defendant not a 
mean of proof ; but in courts of equity he muſt 
make anſwer upon oath. I. 481. 29. 
In ſome caſes a defendant may free himſelf by oath, 
called Wager of law, I. ib. ib. 
— This a af bam. 8 allowed the defendant, in acti- 


ons upon ſimple contracts, to exonerate himſelf 


by oath, I. 482. 30. 
—]t takes no place in actions where treſpaſs or in- 
jury is ſuppoſed, I. 15. 10. 
A man outlawed, or attainted of any crime, is 


not allowed to wage his law, I. 46. 31, 


—l[t takes no place againſt the king. I. ib. ib. 
By ſuch oath the plaintiff is perpetually barred ; 
nor can the defendant be indicted for perjury. 1. 


ib. 30. 

Oath of party either by compulſion, or voluntary. 
II. 660. 1. 

What if oath be againſt oath. II. 661. 2. 


The privilege of the defendant's exonerating him- 
ſelt, by waging his law, not followed by any 
bad conſequences. , II. 16. 3. 

An executor cannot wage his law, and therefore 
not liable on a ſimple contract, II. 6. 4. 

— it does not obtain in the caſe of an infant, II. 

ib. 1b. 

is not competent in criminal matters, II. 1. 5. 

but the defendant's confeſſion the higheſt con- 
viction. II. 75. 76. 

Oath (of witneſſes); II. 651. 1, &c. 

See Mitneſſes. | 
OBJecT (of the law); the rights of men. I. 45. 
2 


OKRrLIGATIONS ; the diſtinction of them into na- 
tural and civil, and of natural into ſuch as pro- 
duce an aCtion, and thoſe that do not, holds in 


the law of England. I. 101. 1, 
Civil obligations either merely civil or mixed. I. 
ib. 2. 


Seither pure, to a day, or conditional. I, 16, 3. 
If the ſolvendum in an obligation differ from the 
ſubſtantial part, the ſolvendum void. I. ib. 4. 
1 jointly and ſeverally, how conſtitut- 
ed. I. ib. 5. 
Where one binds himſelf, without mentioning his 
executors, they notwithſtanding liable, I, 102. 6. 
— But if one do not mention his heirs, they not 


bound, I. rb. 75. 
If one bind his heirs, without mentioning him- 
ſelf, the obligation void. I. tb. 10. 


A ſole corporation cannot bind his ſucceſſors, or 
take an obligation to them; but in the caſe of 
an aggregate corporation it may go to them. I. 


7. 

What if no place is added for the performance. J. 
| ib. 8. 

The nature of a double bond, with the true ſum 
borrowed inſert in the condition, I. ib. q. 
Tho' the double ſum be forfeited, relief granted 
by the ſtatute of queen Anne. I. 25. 10. 


An obligation with a condition taken moſt favour- 


ably for the obligor; but a ſingle bond for the 
obligee. I. ib. 1%. 
What if the condition of an obligation was poſſible 
at the time of making it, but thereafter became 


impoſſible, I. 1b. 11. 
—or if the condition was impoſſible at entering 
into the obligation. | I. 16. 1b. 


In a feoffment made upon an impoſſible conditi- 


on, ſubſequent, the condition void, and the 


ſtate of the feoffee abſolute. I. i. 12. 


See Condition, 

If a ſum in an obligation is payable to one, upon 
his performing a condition precedent impoſ- 
ſible, the obligation is void. I. 103. 13. 

When the ſubſequent condition contains malum in 
ſe, or is rcpugnant to the nature of the right, in 
a feoffment, the condition is void, I. ib. 14,— 


15. 
How a condition to perform a fact, or to deliver 


any 
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any thing is ſatisfied, I. 102. 16. 
A tender of the ſum borrowed, and the obligee's 
refuſal, ſaves only the penalty. I. 16.16. 
Bonds, or conditions thereto annexed, void on 
various accounts, I. 16. 17. 
How far thoſe rules hold in the law of Scotland. 
| I. 104. 18. 

The diviſion of obligations into thoſe ariſing from 
a contract, and quaſi ex contractu; or from a de- 
lict, or gquaſ# ex delecto. I. 46. 19. 
The rule in the civil law, That a judge, thro' ig- 
norance giving wrong judgment, was liable to 
the party, holds not in England, I, ib. 20. 
— What is the puniſhment of a judge's giving cor- 
rupt judgment, I. 16, ib. 
The obligation whereby a ſheriff- principal is an- 
ſwerable for the miſdemeanours of the under- 
ſheriff, a qua/i-delinquency, I. 105: 21. 
— The obligation of a county for a robbery there 
committed; and of the — town for de- 
ſtruction of planting ; theſe likewiſe qua/i-delin- 
quencies, I. 16. 22. 
Obligations either natural or conventional, I. 6. 
23. 

— mult be diſſolved by matter of as * a nature 
as they were contracted. II. 66. 65. 
OccurAxcx (of wild-creatures) ; one may kill 
doves feeding on his corns, and keep them to 
himſelf as things feræ nature. I. 517. 1. 
OccuyaNcy (in lands); general or ſpecial ; in- 
ſtances of both, I. ib. 23. 
—Iflue in tail attainted of felony in the life of his 
father tenant in tail, and pardoned, may, after 
his father's death, enter as ſpecial occupant. I. 


517. 3. 
See Mar. 

If tenant for life grant over his eſtate, and the 
grantee die before the grantor, there is place for 
an occupant during his lite. II. 205. 3. 

One has a poſſeſſory property of deer, conies, &c. 
while within his incloſures, but otherwiſe they 
muſt be gained by occupancy. I. 518. 5. 

Orricks; commiſſions to the judges of the ſupe- 
rior courts irrevocable; but that to the _— 
general, or ſolicitor general, during pleaſure, J. 

| 405. 11. 

— Such as concern the adminiſtration of juſtice, or 
the public good, muſt not be granted to un- 
worthy perſons, and grants to ſuch void. I. 16. 

; 12. 

The penalties of ſuch as ſell or 3 

. 16, ib. 

A judge cannot appoint a deputy unleſs he has ſuch 
power, | |. 26. 13. 

— The nature of a deputation. I. 406, 16. 

Acts done by an officer de fatto, tho' not ſuch 4. 
Jure, good, being done before the authority is 

. challenged. | I. ib. 14. 
See Fudges. 


Or ric or inquiſition, touching the party's goods 


after outlawry. II. 286. 7. 
See Outlawry. 
ORDEAL (trial by). II. 665. 2. 
See Trial. 
Ox Dix AR; the biſhop of the dioceſe os _ 
I. 83. 5. 
ORPHANAGE-PART. II. 411. 14, Sc. 
Sce Teſtament. 
Vor, III. 


— —— 
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OuUTLAWRY ; it at firſt took place in criminal 


matters only, I. 646, 12. 

- thereaſter extended to moſt civil caſes. I. ib. ib: 
| II. 285, 4. 

Upon outlawry for treaſon or felony, what is for- 
feited, and to whom. I. 646. 13. II. 287, 11. 
The conſequences of an outlawry in common caſ- 
es at preſent, II. 285. 5. 
ho may it be taken off. II. 76. 16. 
What deeds good after outlawry, before inquiſiti- 
on found for the king, II. 286. 6. 
the intent of office or inquiſition, II. 16. 7. 
it is either office intitling, or office of inquiſiti- 
on. II. 16. 7b. 
Outlawry infers diſability to ſue; but not to de- 
fend, II. 18. 8. 
No pardon of it can be granted after judgment 
in a Civil action, till the party be ſatisfied, II. 
ib. 9. 

—incurred after commiſſion of bankruptcy, — 
prejudice the creditors, II. 287. 10. 
tor treaſon or felony, equal to a judgment upon 
appearance, II. /. 11.—646. 13. 
the difterence between ſuch, and That in other 
Caſes, II. 287. 12. 
— The procedure in order to an outlawry, II. 7b. 
| I 3. 


is it de gratia that the king ſatishes the creditor 


his debt, at whoſe ſuit the outlawry 1 

| I. ib. ib. 

An outlaw for a civil cauſe may be an heir or a 
witneſs, II. tb. ib. 
— His wife loſes not her dower. II. 26. ib. 
On reverſal of outlawry the party ſhall be put in- 
ſtantly to plead, II. 20. 14. 
— What if an outlawry for treaſon or felony be re- 
verſed, after the king has made a grant of the 
lands. II. 16. 15. 
An executor or adminiſtrator not diſabled by out- 
lawry to ſue. II. 288. 16. 
A peer cannot be outlawed in civil caſes, II. ib. 


nor an infant under 12 years of age, II. il. 76. 
—a woman, in ſuch caſe, is ſaid to be Waved. II. 
ib. ib. 

Outlawry for treaſon or felony, II. 532. 5. 
the {ame as a ſentence upon conviction, II. ib. ib. 
— but no warrant for execution awarded, till the 
party is brought to the bar, and execution or- 
dered. IL 76. 10. 
OVERSEERS (named in a will). II. 414. 5. 
OVERSEERS (for the poor). I. 162. 6.— 163. 10. 

See Poor. | | 


3 
ALATINE (counties), II. 563. 1. 
— The juriſdiction of palatine- courts, II. 16.10. 
— No new counties-palatine can be created with- 
out an act of parliament. II. 564. 2. 
Pa PIs TS; diſabled to take lands by deſcent, II. 
319. 23. 
— or to alienate their lands, II. 16. 16. 
— or to purchaſe lands. II. 70. 76. 
How far lawful purchaſcrs, being proteſtants, of 
lands from papiſts, are fate, If. 2b. 24. 
Papitts conforming ſhall hold their lands, unleſs 
the party untitled hath recovered the ſame by a 
judgment, II. 16. 25, 
y —there- 
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—thereaſter returning to popery for ever diſabled. 
| II. 319. 25. 
A papiſt may be tenant in dower, or by courteſy. 
II. 15. 26. 

The lands veſt in the heir, tho' a papiſt; and the 
next proteſtant heir has only the perception of 
the rents. II. 320. 27. 
One not bound to diſcover, if the perſon from 
whom he derives right was a papiſt. II. 7b. 28. 
PARCENARS (heirs) ; if one of the coparcenars 
be within age, the reſt have the benefit of her 
minority. II. 322. 37. 
Partition (among heirs-parcenars), II. 362. 11. 
either judicial, II. ib. 16.— 13. 
or voluntary, II. zb. 14. 


hat if one of the parties be an infant, II. 6 16. 


In what manner partition ſhall be made. II. 6. 
12. 

PAR DON; of one attainted for treaſon, if granted 
only by the king, how far does his children in- 


herit. II. 290. 25. 
What if one, after pardon for treaſon or felony, 
be called a traitor or felon, II. tb. 26. 
— Cannot diveſt any intereſt veſted before in third 
perſons, II. 76. 27. 
Vor in the king, II. tb. 16. 


What if granted before conviction, II. 76. 16. 
— Granted by act of parliament totally reſtores 


the party. II. tb. 25. 
| See farther in the other Index. 
PARISH-CLERK, II. 93. 53. 
PAREs. I. 91. 11. 
| See Things. 


PARLIAMRNT; the parliament held of old by 
the lords and commons fitting in one houſe, 1, 


39. 12. 
How properly, and how vulgarly underſtood. II. 


447+ 1. 
How far ſtatutes or acts of parliament can be an- 
tiquated by non-uſer. I. 40. 13. 


Statutes, either thoſe made before the time of me- 
mory, or ſince the time of memory; the firſt 
conſidered as part of the common law, I. ib. 14. 

Acts ſince the time of memory, either theſe 
called the Old ſtatutes, or theſe termed the 
New, L 40. is. 

The old ſtatutes, ſince the time of memory, 
incorporated into the common law, I. 41. 16. 

— The like may be ſaid of the old Scotch ſtatutes 
before king ec I. of Scotland, I. 16. 17. 

Precedents good to declare a point of common 
law; but not the ſenſe of a ſtatute. I. 1b. 18. 

The Scotch law differs from the Engliſh as to ſta- 
tutes not falling into diſuſe, I. 76. 19. 

— The effect of precedents the ſame in Scotland, 


as in England. I. 1b. 20. 
Interpretation of Britiſh ſtatutes the ſame as of 

Engliſh. I 4% 21. 
Rules of interpreting ſtatutes, I. 26. 22. 


Preſcription, or contrary cuſtom, good againſt a 
ſtatute made in affirmance of the common law. 

I. ib. 23. 

How far the king can diſpenſe with ſtatutes. I. 15. 


| | 24: 
Acts of parliament againſt the power of ſubſequent 
parliaments, how far good. I. 43. 25. 
Where penal ſtatutes do not limit the time with- 
in which action ſhall be brought, the ſtatute of 


the 31 Eliz. takes place. I. il. 26. 
The king could not, even of old, diſpenſe with 
acts for the good of the church or common- 
wealth; and now can diſpenſe with none, un- 
leſs expreſt in the ſtatute, I. ib. 27. 
But may pardon the higheſt crimes. I. 44. 28. 
A clauſe in a ſtatute, that no future one ſhould be 
of force to alter the ſame, has no effect. III. 65. 


'The variations between the conſtitution of ho 
parliament of England ,and that of Scotland, of 
old. II. 448. 3. 

Regulations in England as to thoſe capable to e- 
lect, or be elected members of parliament. II. 

461. 41.—462. 42. 

The aula regis, or the king's high court, the o- 
rigin of parliaments, II. 463. 49. 

Hence the power of judicature, in the laſt re- 
ſort, in the houſe of lords, II. 464. 51. 

and that they may vote by proxy, II. 16. 52. 

Ihe origin of the houſe of commons. II. 463. 50. 

—Wwhy they cannot vote by proxy. II. 464. 52. 

See Parliament in the other Index. 

PaROL (evidence); not good to controul what 
appears on the face of a deed or will. II. 636. 3. 

PARSON ; the rector of a pariſh, why ſo called, 

II. 84. 8. 

The freehold of the church, church- yard, and 
glebe, in him. I. 90. 4. II. 85. 9. 

What actions may a parſon maintain in his poli- 
tic capacity. I. 90. 5. 

dee Clergy, Advotuſon. 

PASTURE (common of). 

See Common. 


I. 693. 12, Cc. 


PARTNERS. I. 450. 3, &c. 
See Society. 
PATRONAGE. II. 85. 11, &c. 


dee Advowſon. 
PAUPER ; plaintifts are admitted to ſue in forma 
pauperis, II. 489. 19. 
if they make any agreements with counſellors 
or attornies for their fees, they are diſpaupered, 


II. 16. 1b. 

the benefit not granted to ſue for ſlanderous 
words. II. 490. 20. 
How far defendants are admitted to plead in forma 
pauperies. II. 76, 21. 
PAWN. I. 389. 1, &c. 

Sce Pledge. | 

PAVMENT, I. 499. 1, &c. 


— The imputation of indefinite payments. I. 500. 


14. 
See Imputation. 

If a creditor accept bills or notes in payment, and 
the debtor in them become bankrupt, has he 
any remedy, I. zb. 15. 

In a ſettlement of lands for payment of debts, how 
are they claſſed, I. 501. 17. 

— The caſe of a deviſe for the like purpoſe. I. - 

ib. 

Where, the mortgagee dying before the day, pay- 
ment ſhall be made to his executors; and where 
to his heir, II. 140. 14. 

— Dying after the day, payment muſt always be 
made to his executors. II. 26. ib. 

Where payment to ſheriff or bailiff executing 
writs, good; and where not. III. 34. 11. 


Quicquid ſolvitur, ſolvitur ſecundum modum ſol- 


ventis; 


ON THE LAW OF ENGLAND. 


ventis ; the import of the maxim. I. 501. 16. 


in f. 
See Releaſe. 
PEACE ; what underſtood by time of peace, 1. 


526. 2. 
Seo War. 

PEACE (juſtices of). 
See Juſtices of Peace. 
PEERs ; a peer dying leaving only daughters, how 
does the ſucceſſion to the title or titles of ho- 
nour go, x I. 74. 12. 
Inn the caſe of more heirs-female, the title of ho- 
nour in abeyance, till the king determine to 
which of them it belongs. I. 16. 13. 
Barons or feudal lords, the only peers of old, I. 76. 
| 14. 
— How the great barons came to retain the title, 
when the ſmall ones loſt it. I. tb, ib. 
The moſt ancient way of creating peers, is by the 
king's writ calling them to the houſe of peers ; 
but the moſt common is by letters patent; the 
diftcrence between them. I. 75. 15. 
How far a power given in the patent to the peer 
to name his ſucceſſor, good in law. I. 76. 16. 
In what ſenſe a title of peerage, by preſcription, 
takes place, I. 16. 17. 
A peer by writ deſigned by his ſirname, one by 
patent by his barony. I. ib. 18. 
The difference between a peereſs by deſcent, and 
one by marriage, in reſpect to their retaining 
their title, after marrying a nobleman or com- 


| 3 573. 35 Ee. 


moner. I. 76. 20. 
PEN ALT v; action for it not good againſt the heir. 
III. 69. 73. 


— but good for reſtitution, III. zh. 1b. 
What if a penalty, is added to an offence, prohi- 

bited by common law. II. 531. 3. 
PEN AN CE; how far commutation of it for money 


allowable, II. 597. 11. 
Lan only be enjoined by ſpiritual courts, IL. 
590. 7. 


See Turiſdiftion ( ſpiritual). 
PERFORMANCE ; where muſt performance be 
made in perſonal obligations for ſums of money, 
in mortgages, and in delivery of _ when 
no place is mentioned. 483. 7. 
PERJURY ; it is puniſhable at common law; this 
only where committed in a judicial procecding 
in a point material, I. 319. 87. 
Why a judicial oath called a Corporeal oath. J. 50 
1. 
One's foreſwearing extrajudicially, as in traffick, 
Sc. not puniſhable. I. 320. 16. 
How is perjury, in promiſſory oaths, relating to 
the faithful adminiſtration of one's office, pu- 
niſhable. I. 10. ib. 
Perjury at common law is committed by a defen- 
ant, in making a falſe anſwer in a court of e- 
quity, or ſpiritual court, or a falſe aſſidavit, or 
by taking a falſe oath as a witneſs, I. . 88. 
Alt muſt be before one that hath lawſul autho- 
rity in the cauſe, I. 16. 16. 
IIt muſt be taken abſolutely and directly, and 
not by one's ſwearing (as he believes or _ 
ib. ih. 
What if one is guilty of perjury in waging his Jaw, 


I. 10. 89. 


A juror giving his verdict againſt a manifeſt evi- 
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dence not ſubject to the pains of perjury. I. ib. ib. 
How perjury puniſhable by the ancient common 
law before the conqueſt. I. 16. 90. 
It is not ſubornation of perjury, unleſs the witneſs 
{wear falſely ; but puniſhabl I. 1b. ib. 
Perjury in witneſſes, and ſubornation of perjury, 
puniſhable by 5 Eliz. I. ib. 91. 
By this ſtatute ſubornation of perjury more ſe- 
verely puniſhable than the perjury itſelf,I, 16. ib, 
In perjury by witneſſes not material, whether 
they were credited or not, or did prejudice to 
the cauſe or not, I. 321, 92. 
One by the ſtatute cannot be guilty of ſuborna- 
tion of perjury, but when he can of perjury, I. 
i tb. 93. 
The court by a later ſtatute may inflict a higher 
puniſhment, I. 1b, 1b. 
PERMUTATION. I. 421. 1, Cc. 
dee Exchange. 
PERPETUITY; it is a certain rule, that lands 


cannot be limited on perpetuity, I. 607. 34. 
— how tar the maxim holds in wills, I. 16. 16. 
P1E-POWDERS (court of). I. 426. 13. 


See Fairs. 
PIGEONS ; one may kill and take to himſelf pige- 
ons ſceding on his corns. | I. 517. 1. 
See Doves, 
PiRATEs ; the crime of piracy judged according 
to the Jaw of nations, and ſtatutes declarative 
thercof. I. 527. 5. 
If any ſubject commit piracy, or ats of hoſtility 
againſt another of them, under colour of a com- 
million from a forcign tate, adjudged a pirate, 


I. 16. 6. 
Acceſſaries to piracy equally liable as the prin- 
cipals, I. 16. 7. 


Ihe method of proſecuting pirates. I. 528. 8. 
Is a promiſe on oath to a pirate fora ranſom bind- 
ing. I. 16. 9. 
The cafe of ſubjects of Britain committing piracy 
againſt thoſe of other nations in amity,or enmi- 
ty with our king. I. 16. 10. 
Pirates may be immediately put to death without 
any trial, I. i 11. 
How far muſt goods aboard the pirates ſhips, when 
taken, be reſtored to the former owners, I. ib. 
12.—13. 

The puniſhment of piracy or robbery committed 
on a ſhip in a Britiſh port. I. ib. 14. 
A general pardon of all crimes does not include 


piracy. I. 529. 1. 
Privatcers frequently become pirates; inſtances 
of it. I. . 15. 


Capture by pirates does not infer ſlavery, or alter 
the property of the goods taken. I. 16. 16. 
PLAY-HOUSES ; not a common nuſance, I. 321. 
95- 

— The puniſhment of players acting without li- 
cence. I. tb. ib, 
PLEAs; either in abatement, or in bar, II. 627. 2, 
| Se. 

A dilatory plea whereon iſſue is joined, ſhall be 
peremptory, | II. 627. 2. 
—Pleas in abatement dilatory ; their nature, II. 
ib, 2. 

— They are laid under divers regulations, II. ib. 
in f. 

Pleas peremptory, either gencral, viz, Not guilty, 
or 
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or ſpecial, ſetting forth the matter. II. ib. 4. 
The plea non et fattum, againſt a deed ſued = 1 
319. 86. 
If on iſſue joined, it be found againſt the de- 
. fendant, he will be fined, and an attachment 
. iſſued againſt him, II. 636. 5. 
The difference as to this plea, between the law 
of England and Scotland, IT, 637. 6. 
— This plea not competent againſt deeds acknow- 
| ledged in a court of record. II. 16. 7. 
The plea riens enter mains, made by an executor 
or adminiſtrator, II. 414. 23. 
— What if an executor of his own wrong make 
ſuch plea. IL. 427. 5. 
See Actions. 
PLEDGE (or pawn) ; in what caſe a creditor an- 
ſwerable for the pledge, if ſtolen. I. 389. 1. 
How far a pawnee may aſſign over the pawn. I. 76. 
2. 
The creditor may uſe the pawn, when it is not 
the worſe by the uſing, or where it is of charge 
to him; in the firſt caſe he is anſwerable for ac- 


cidents, in the other not. L .. 
The tacit pledge granted to the landlord for the 
rent. I. 16. 4. 


A rent is either a rent-ſervice, rent-charge,or rent- 
ſack ; this laſt now by ſtatute in effect a rent- 
charge. I. 390. 1b. in f. 

An inn- keeper may detain the goods of the gueſt 
till the reckoning be paid. I. 391. 10. 

And a taylor may retain the cloaths till he is paid 
for the making; and an attorney the client's 
writings till he is ſatisfied. I. ib. ib. 

| See Diſtreſs. 

PLENARTY (of a church); by ſix months a good 
bar againſt a common patron, II. 87. 20. 

—But not againſt the king where patron. II. 26. 

| ib. 

PLURALITY (of benefices). IT. 88. 30. 

See Benefices. | 

PorLicy (of inſurance). 

See Inſurance. 
Poo or (impotent people); are to be maintained 
by the city, town, or pariſh, where they have 
ained a ſettlement, I. 162. 5. 
— The ſeveral ways by which one gains a ſettle- 
ment, I. ib. ib. 
— The method of removing one from a place 
Where he has no ſettlement. II. 574. 8. 
Poor people muſt wear a badge, and are taken 
care of by the overſeers of the poor, I. 162. 6. 
— The buſineſs of the overſeers of the poor; they 
mult ſet the able perſons to work ; muſt make 
a poors rate upon the inhabitants, in order to 
provide for the poor. I. 163. 10. 
The method of quaſhing orders for a poors rate. II. 
. „IO. 

The manner of providing for baſtard- children of 
poor people, and for puniſhing the lewd mo- 


thers. .. 


| PoPULAR ACTIONS. 

| See it in the other Index. 

PoRT10N, 

See Marriage, Infants. 

PossESSOR ; a bona fide poſſeſſor is only liable to 
reſtore the fruits and profits from the time of e- 
viction, I. 222. 9. 

In the caſe of the king, the defendant is liable to 


Inſtances of preſumptions. 


reſtore the meſne profits from the time of his 
ſſeſſion, I. 18. 15. 

— No relief is granted in a court of equity, againſt 
a bona fide poſſeſſor, to reſtore the intermediate 


profits, I. 225. 20. 
PossEsSSION; a diſſeiſſor dying ſeized, and in 


quiet poſſeſſion, the freehold caſt upon his * 

I. 518. 8. 

— The difference between a right in poſſeſſion, 
and a right of property. I. ib. ib. 
Continuance of poſſeſſion, a ſtrong preſumption of 
title. I. 349. 13. 
Poſſeſſion, time out of mind, ſufficient as to in- 
corporeal inheritances, without any explicit 


title. II. 184. 2. 
Continual claim, where holden in place of poſſeſ- 
ſion. II. 365. 25. 


The effect of the maxim, Poſſeſſio fratris facit ſo- 
rorem eſſe heredem. II. 316. 10. 
PossIBILIT VH; the ſtate of tenant in tail, after 
poſſibility of iſſue, extinct. II. 363. 17. 
PounD (for cattle diſtrained). I. 390. 6. 
See Diſtreſs. 
PosrHUuous (child); a child in the womb at 
the father's death, how far held as _— born. 
1. 
Remedy provided by ſtatute, in caſe le re- 
mainder opening by the death of the tenant for 
life, before the birth of the child, I. 72, 1. 
— Deſcent of lands is not caſt on ſuch child, but 
goes to the next heir, II. 366. 26. 
PosT-OFFICE; the poſt-maſter general liable for 
the non-feaſance, or neglect of his under-offi- 
cers, as to port of letters, bills or notes therein, 
I. 427. 25. 
—A remarkable example, where the poſt-maſter 
was ſubjected for notes ſent in letters. I. 428. 7b. 
See more of it in the other Index. 
PRECEDENTS; good to declare a point of the 
common law, I. 4r. 18. 
How far to declare the ſenſe of a ſtatute. I. 75. 
ib. 
PREROGATIVE (the king's). IT. 466. 62. 
PRIEST; none to be ordained a prieſt or deacon, 
without a title. | II. 85. 10. 
See Clergy, Advowſon, Benefice. 
PREMUNIRE (ſtatute of); made to reſtrain the 
clergy from meddling with civil matters, II. 
596. 6. 
PRESCRIPTION ; Jands not acquired by preſcrip- 
tion in England, II. 184. 1. 
—only applied to incorporeal inheritances, and 
requires poſſeſſion time out of mind, II. ib. 2. 
nothing can be preſcribed, but what may be 
gained by grant. II. 15. 1b. 
How far cuſtom different from preſcription. I. 694. 
"34 IE 18: 
Preſcription or cuſtom. againſt law, void. I. 24. ib. 
See Cuſtom, Limitation. 
PRESENTATION ; of a clerk to a benefice, II. 85. 
| IT, Cr. 
—what if two pretended patrons preſent II. a 
19. 
See Advowſon. 
PRESUMPTIONS; intendment of law may be 
deemed ſuch, H. 670. r. 
they are violent, probable, or light. II. 18. 14. 
II. 26. 76. 
Some 
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Some things the law does not preſume. II. 670. 2. 


Preſumptions of law for one's death, * ſtatutes. 


| I. 671. 3. 
PRIEST ; none to be ordained a prieſt or deacon 
without a title, II. 85. 10. 


— Whether was the nomination of prieſts thro' 
the dioceſe originally in the biſhop. II. 87. 23. 
See Advowſon, 
PrINnciPALITY (of Wales). I. 615. 65. 
See Franchiſes, 
PRIvIEs (in blood); one's heirs. I. 200. 5. II. 
243. 9. 
PRIVIESs (in eſtate) ; joint-tenants. I. 201. 6. 
PRIVIEs (in law); as the lord of the tenancy. I. 


th, th. 

To what privies does the privilege of infancy 
enure. I. 200. 5, Cc. 
--W hat privies immediately barred by a fine le- 
vied. II. 243. 9. 
PRIZ ES; the law as to them the ſame over all 
Britain, X I. 426. 1, Cc. 


Sec it in the other Index. 


ProrATE ; the probate not ſubject to the cog- 
nizance of temporal courts. II. 414. 20. 
See Teſlaments. 
PRoOCHEIN-AMI, who. I. 203. 17. 
PRoHIBITION (writ of) ; ſtays proceedings in 
eccleſiaſtical courts, II. 675. 4. 
—If groundleſs, a Conſultation granted to autho- 
rize the proceeding. II. 1b. ib. 
— May likewiſe be granted to ſtay proceedings in 
inferior temporal courts. II. 7b. 10. 
PROMISE. I. 346. 2. 
See Nude-contract. 
PROOF. II. 636. 1, &c. 


See Evidence. 
ProPERTY; the difference between a right of 
property, and a right of poſſeſſion of lands. II. 
518. 8. 
A qualified property of certain things, what. I, 
91. 11,—12. 
Where things out of our property may be appro- 
priated, and where not, I. 89. 2,—3 

See Things. 

PROTECTION ; courts of record grant it to per- 
ſons concerned in ſuits before them. II. 483. 10. 
Protection quia præfecturus, and quia moraturus 


to ambaſſadors, what. k 28-4 
Protection of parties, and witneſſes, before courts 
of record, is eunds et redeundo. II. 483. 10. 
PROTEST 3 of bills of exchange. I, 370. 12. 


See Bulls. 

PURCHASE ; intended of all titles of conveyance, 
as well gratuitous as onerous, I. 239. 7. 
— But does not extend to what comes by deſcent, 
or act of the law. i I. ib. ib. 
Some capable to purchaſe, but not to build. I, 
428. 27. 

See Diſability. 
The ſeveral kinds of purchaſe. II. 241. 1, Ec. 

See Conveyance. 
PuxGATION (oath of), II. 596. 9. 
— Now aboliſhed. II. 2b. 16. 


UANnTUM meruit (action of), I. 241. 15. 
Does ſuch action lie to one who manages 


another's affairs in his abſence. I. 76. 14. 


Vol. III. 


Yuare impedit; a writ competent to a patron to 
aſſert his right, II. 87. 21. 
— The effect of ſuch action againſt the ordinary, 
II. 85. 11. 

And againſt an uſurper of an advowſon. II. 87. 
21. 

QUARANTINE; the widow's privilege to conti- 
nue in the melluage 40 days after the husband's 


death, I, 672. 14. 
— During it, the dower ought to be aſcertained. 
: J. ib. th. 

Duafſt delinquencies, I. 105. 21, 


— That of the principal ſheriff's being fineable for 
the miſdemeanors of the under-ſheriff, ſuch, I. 
th. il. 

As likewiſe, that of the county or hundred's be- 
ing anſwerable for robberies, I. 1b. 22. 
And of the adjacent town's being liable for da- 
mages done to planting, I. 16. 10. 

— That of a judge's being liable in damage, for 
erroneous judgment, does not obtain in Eng- 


land. I. 104. 20. 
RAPE (appeal of); who has the ſuit, I, 304. 14. 
— OF. 20. 

— Within what time to be ſued, I. 305. 20. 
Rape puniſhable by death. I. 16. ib. 


Sce Appeals. 

RATE (poors); incumbent on the juſtices of peace 
to cauſe make it, I. 163, 10. 
Is made by the overſeers of the poor, I. ib. 1b. 
— How an order for a poors rate may be quaſhed, 
IL 574. 8. 

See Poor, Juſtices of Peace. 
REBUTTER ; an inſtance of it in the caſe of a 
deed by an apparent heir in his father's life, II. 


359. 1. 

RECEIVERS. I. 403. 3, &c. 
See Authority, 

RECOGNIZANCES. | II. 141. 13. 


— W hat required to make them effectual. II. 6. 19. 
RECOMPENCE 3 a mutual recompence neceſſary 
to ſupport a contract, for otherwiſe it is a nude 
contract, and does not raiſe action. I. 237. 1. 
A promiſe to pay another a ſum of money for paſt 
ſervices not good to raiſe an action. I. 238. 2. 
How far recompence due by one who builds a 
houſe on his ground with another's materials, 
I. 240. 12. 

If a purchaſer of land build upon it, and it is e- 
victed, he is intitled to a recompence. I. 241. 13. 
Whether any action lies to an agent, or negotio- 
rum geſtor, againſt the party for recovery of the 


expences of management. I. 16. 15. 
RECORD (courts of). II. 483. 8. 
Either ſuperior or inferior. II. 7b. ib. 
— Incidents to a court of record, II. ib. 10. 
Courts not of record, II, 46. 9, 
— T heir powers. II. 26. ib. 
The maxim, Nemo poteft verificare per patriam 

contra recordum, III. 49. 16. 


— Applicd to acts by idiots in a court of record. 
| III 4b. tb, 
Recovery (common); the procedure in it, II. 


| 244. 11. 
| —Proceeds upon a fiction of law. II. tb. 16, 
"The effect of a common recovery, II. 7b. 12. 
It cuts off all incumbrances, remainders and 
reverſions, as well as entails, II. 16. ib. 
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A tenant for years, by ſtatute or elegit, may 
falſify a recovery had againſt him in the rever- 
ſion, II. 245. 13. 

Recovery (in value); an infant who, by his 

ardian, ſuffers a common recovery, under- 
ood to have got recompence in value, I. 20 5 
28. 


If it is not for his intereſt, may recover in va- 


lue againſt the guardian, I. 16. ib. 


Recovery (of value or damages). I. 302. 1. in. 
II. 244. 11. 
RECTORIESV. II. 84. 8. 
See Benefices. 
Recvsanrw (papiſt); convict, holden as excom- 
municated, II. 597. 13. 
REDEMPTION. 
See Mortgages, 
REOISTER (book of); is of great antiquity and 
authority, IT. 606. 3. 
—]t contains breves or writs. II. 16. 16. 
See Mrits. 
REeG1sTRY; of deeds for York and Middleſex. II. 
2243. 8. 
REGRATING ; prohibited by ſtatute. I. 426. 17. 
See Fairs. | 
RELAT10N (reference); to what purpoſe a bargain 
and ſale after inrolment, thall relate to the time 
of delivery of the deed. | I. 423. 4. 
Attainder of treaſon has relation as to lands, to 
the time of the offence committed, II. 288. 18. 
—As to goods and chattels, to the time of con- 
viction. II. 16, th. 
RELATION (proximity); what relation is a bar to 
marriage. I. 144. 18, &c. 
See Marriage. 
RELEASE ; it frequently concerns conveyance of 
lands by leafe and relcaſc. I. 499. 7. 


A releaſe granted by the leſſor to the leſſee, con- 


veys the property to the letlec, I. 519. 9. 

—As likewiſe does a releaſe by the diſſeiſſee to the 

diſſeiſſor. I. ib. ib. 
See Conveyance. : 

Releaſe ſometimes enures by way of extinguiſh- 
ment; as when the lord releaſes the ſeigniory 
to the tenant. II. 247. 24. 

See Extinguiſhment. 

RELEASE is oſten intended of obligations; and 
then it is either expreſs or implied, I. tb. ib. 

One may not only releaſe a debt due to himſelt, 
but likewiſe that due to his wife, . 

— How far a releaſe granted by an infant good. J. 

th, 10. 


One can only releaſe his preſent right, but not a 


future, unleſs with warrantee. II. rh. q. 
A releaſe by one of two joint-plaintiffs a bar to 
the other, and a releaſe to one joint obligor or 
treſpaſſor a diſcharge to the reſt, I. 16. 10. 

— of all actions, will not extend to judgments; but 
of all ſuits, will bar execution, I. 500. 11. 
— of all claims or demands is the molt compre- 
henſive; but will not extend to mere poſſibili- 
ties, nor to a covenant before it is broken. I. 
ib. ib. 

The difference between a releaſe and Acquittance, 
as to the pleading the ſame. I. tb. 12. 
A releaſe or acquittance, under ſeal, of one year's 
rent by a lord to his tenant, infers payment of 
all preceedings, nor does it admit of a proof to 


the contrary, I. ib. 13. 
In the caſe of ſeveral debts due, the imputation 
may be made by the debtor at the time of pay- 
ment; but otherwiſe the creditor may make 
the imputation of indefinite payment to which 
of them he pleaſes. I. 15. 14,—16. 
What if a creditor accept of bills or notes in pay- 
ment, and the debtor in them becomes bank- 
rupt. . 16. 
In a ſettlement of lands for payment of debts, thoſe 
on judgment have the priority, I. 501. 17. 
— The caſe of a deviſe of lands for payment of 
debts and legacies. "ts 00.305 
A releaſe of all one's right in certain lands, will not 
diſcharge a judgment affecting the ſame. I. ib. 
18. 

Obligations muſt be extinguiſhed by matter of as 
high nature as they are contracted. I. ib. 19, 
Conveyance of lands by leaſe and releaſe, II. 246. 


17. 
See Conveyance, 

Releaſe granted by the leſſor to the leſſee of the 
reverſion, or by the difleiflee to the diſſeiſſor, 
conveys the property to the leſſee or diſſeiſſar. 

oh | I. 519. 9. 

RELIEF; due by the heir to the lord in lands 
holden in foccage; tho” anciently only in thoſe 
by knight-ſervices, I. 645. 0. 

not due in lands holden in fee-farm, I. 75. 1b. 

— The conſideration given to the lord on aliena- 
tion of the lands, ſometimes called Relief, but 


not properly ſuch. I, 15. 10. 
RFMAINDER ; an eſtate in remainder, what. I. 
608. 41. 


In remainders the particular eſtate, and all the re- 
mainders make but one eltate in law, I. 609. 10. 
—A remainder mult he annexed to a particular e- 
{tate, as an eſtate for life, or in tail ; but can- 
not to a fee- ſimple. I. 76. 16. 
In a doubtful cafe, the remainder in fee limited to 
the husband, tho' not expreſt. I. 606. 31. 


A poſthume child enabled by ſtatute to take an 


citate in remainder, that was limited in expec- 
tancy on his father's death. 72. I. 
Remainders, how {ar of a ſimilar nature to entails 
in Scotland. II. 317. 19. III. 269. 67. 
If an eſtate is ſettled to one for life, remainder 
to his right heirs the frank-tenement is in him. 
II. 26. 19. 

RENT (a duty by tenants or poſſeſſors); a diſcharge 
of one year's rent, under ſeal, imports an ac- 
quittance of all arrears. I. 500. 13. 
Rent, either rent-ſervice, rent-charge, or rent- 
ſeck, thoſe explained. I. 390. 4. 
The difference between a rent- charge and a rent- 
ſeck of old, I. 665. 1. 
—By ſtatute made equivalent; for one may diſ- 
train for both. I. 16. 10. 
One may diſtrain the goods for the whole rent be- 
hind, tho* exceeding the duty payable by the 
poſſeſſor. | I. 1b. 2. 

— may diſtrain without any writ in the king's 
name, I. ib. 3. 

— One of more purchaſers of lands, out of which 
it iſſues, diſtreſied for the whole, has relief a- 


gainſt the reſt. I. th, 4. 
How far the granter of a rent-charge liable to a 
perſonal action for the ſame. I. 5, 5. 


The 
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The difference between a rent- charge and an an- 

nuity. I. 656. 6. 
See Diſtreſs, Leaſes. 

REPLEVIN ; a remedy to get back goods wrongful- 

ly diſtrained ; the procedure in it. I. 390. 7. II. 
121. 20. 

— The ſheriff may re- deliver the goods, either by 

virtue of the writ, or ex cio. II. 70. 15. 
See Diſtreſs, Rent, 

REPRISALS ; the law the ſame as to them over 

all Britain. I. 526. 1 
Sce it in the other index. 

ReqQuEsT ; neceſſary to a widow, in order to in- 

title her to mean profits, in a writ of dower. I. 
672. 15. 

Where an eſtate is to be made upon requeſt, by 
force of a condition, how is ſuch requeſt to be 
made, II. 120. 14. 

Rescues ; the reſcuing of a debtor taken in exe- 
cution, or of his goods ſeized, ſubjects the of- 
tender to the debt and damages. I. 318. 79. 

REs1GNATION (or ſurrender) of eſtates z how 
tar it extinguiſhes the ſame, II. 158. 10. 

dee Surrender. 

ResTITUTION ; the conditions which took place 
in the civil law, generally obtain in the Jaw 
of England. I. 223. 10. 

'The caſe of a re-entry to lands for a condition 


broken, I. 1b. 16. 
In ſuch caſe he who re-enters is free from all 
the intermediate acts. I, ib, ih. 


Action of aſſumpſit on the caſe, lies for recovery 
of money, given in conſideration of a bargain 
which is not performed, I. ib. 12. 

— Money given, where turpitude is on both ſides, 
not to be reſtored. I, 224. 13. 

A bond given by a man to his kept miſtreſs, not 
deemed zurpis contrattus, but is good, I. 1b. 14. 

— But a bond given by a man to a woman as a 
penalty, in cafe of his not marrying her, not 
good. I. 10. 16. 

A party who disburſes on a common ſubject, in- 
titled to a proportionable relief from the reſt. J. 


„ 


Action for reſtitution of one's goods detained from 

him. I. 220. 23. 
See Detinue, T rover. 

In what cafes one is intitled to reſtitution of goods 

robbed or ſtolen from him. I. 300. 25. 
Sec Crimes, Treſpaſs. 

Executors and adminiſtrators liable to the credi— 
tors of the deceaſed, to the amount of the al- 
lets, by a kind of reſtitution. I. 16. 22. 

ResTITUTION (of criminals). II. 290. 25, Sc. 

See Pardon. 
RETENSION. 
See Pledge. 
RE VERSION (an eſtate in); what. I. 603. 22.— 
bog. 42. 
In a gift in tail, the reverſion is in the donor. I. 
th. 16. 

REvocaAT1oN ; the difference between revocable 
donations and a will, I. 240 10. 

REvocartior (of eltates) ; ſettled to uſes revo- 
cable, 3 

— Does the eſtate become forſcited by the attain- 
der for treaſon of him to whom ſuch power of 
revocation is competent, II. 265. 69. 


Rixns (enter mains); a plea to an exccutor or | 


adminiſtrator I. 414. 23. 
See Plas. My a 
Ricur; the import of the term, I. 597. I. 


— The difference between a right, and an eſtate 
or intereſt. II. 87. 21, in /. 
Rights, in a general ſenſe, the object of law. I. 
2 45. 32. 

RonnERY; appeal lies for it to the party aggriev- 
ed, 304. 14. 
—In what caſe ſuch appeal cempetent, I. 306. 23. 
— Not competent to the repreſentatives of the par- 


ty, I. ib, 21. 
In what ſenſe the party robbed is deemed to re- 
tain the poſleſſion, L, . its 


In what caſe the party has reſtitution of his 
goods, even where the offender is indicted, I. 


| 307. 27. 
—or may be a good evidence againſt him, II. 


652. 11. 
RoPE-DANCING ; ſtages erected for it a common 


nuſance. I. 321. 95. 
Ros (of law); a maxim, principle, or axiom 
of law, the ſame with a rule, III. 46. 5. 
— how far ſuch unconteſtable, III. 26. 16. 


— mult be kept within due bounds. III. . ib. 


8 
Art, what. I. 422. 3. 
What requiſite in the ſale of goods abov- 
10 J. value, in order to bind the bargain. I. 
tb. ib. 
Bargain and ſale (of lands); ſuch muſt be in writ- 
ing duly inrolled, I. 423. 4. 
— By ſuch, lands paſs without livery and ſeiſin, I. 
th, ih. 
— What if two ſuch be made of the ſame lands, 
and both are inrolled within the limited fix 


months, I. 76. ib. 
In ſuch conveyance a valuable conſideration muſt 
interveen, 3 
— It a conſideration is mentioned in the deed, no 
averment receivable againſt it, I. 1b, 1b. 
If it is not expreſſed, the bargainee may aver 
and prove the conſideration. I. ib, ib. 
In bargain and ſale, the uſe muſt always be to the 
bargaince. | I. 1b. 10. 


None can fell-lands, unleſs he, or his anceſtor or 
author, have been in poſleſſion one whole year 
next before ſuch fale. I. 70. 6. 

What if in bargain and ſale it is covenanted that 
the bargainor ſhall make ſuch title as the ven- 
dee's council ſhall approve of, II. 242. 2. 

or the vendee becomes bankrupt before pay- 
ment of the price, . B. 3. 

or incumbrances appcar before the price is paid. 
| II. th, 4. 
Is a purchaſer bound to ſhew the title-deeds of the 


lands, 8 IT. 46. 5. 
or concerned with a truſt to which the lands 
were ſubject. II. 26. 6. 


W hat if the ſubject fold periſh before the time of 
payment of the price, II. 243. 7. 
In the counties of York and Middleſex (where rc- 
giſtries are eſtabliſhed), what if a ſecond pur- 
chaſer having notice of the firſt purchaſe, but 
that it was not regiſtred, obtain his deed to be 


firſt regiſtred. II. 46. 8. 
In bargain and ſale, a covenant for a way, how 
far 
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far good. IL. 248, 28. | 
Do the conditions and proviſions of add:#19 in 
diem, and lex commiſſoria, mentioned in the ci- 
vil law as frequent in ſales, take place in the law 
of England. | I. 424. 7+ 
Unleſs the ſeller expreſsly warrant the goods ſold, 
he is not liable for any inſufficiency of them ; 


nor indeed tho' they be evicted, I. 1b. 8. 
Where warrantee is given, it muſt be parcel of 
the bargain, I. ib. . 


No warrantee of lands fold, unleſs ſpecially ex- 
preſt; and when ſo, muſt be by the word Mar- 
rantizo; but warrantee in ſome caſes implied, 

I. ib. 10. 

In warrantees implied, the heir bound; but in 
warrantees in deed, the heir not bound unleſs 
mentioned. I. 425. 11. 

Collateral warrantee, what; this inconvenient, 
and remedied by ſtatute, I. ib. 12. 

At whoſe peril is the thing ſold, when it periſhes by 

accident before delivery. I. 428. 26. 

Who capable to purchaſe. I. 6. 27. 

If one commits felony, and thereafter makes a pur- 
chaſe, and afterwards is attainted, the lord of the 
fee ſhall have the eſcheat, I. 16. 28. 

Hut if one attainted makes a purchaſe thereafter, 
the lands eſcheat to the king. I. 429. 10. 

Corporations purchaſing lands; they eſcheat to the 
lord of the fee by the ſtatutes of mortmain. I. 6. 10. 

The caſe of merchant-ſtrangers in Britain at the 
beginning of a war with their ſovereign. I. 16.29. 

SANCTUARY (privilege of), III. 17. 1. 

—of old obtained in all churches and church- 
yards, III. 15. 16. 

not called a ſanctuary till authoriſed by the pope, 

III. 2b, 2. 

gave protection in all civil caſes againſt executi- 
on upon the body, III. 76. 16. 
— How far in criminal matters, III. 26. 1b. 
— This privilege entirely taken away by ſtatutes. 
III. 75. 3. 

SCHOOLS (charity); how far inconvenient. I. 3 
18. 

SCHISM Cognoſcible in eccleſiaſtical courts. II. 


SCIRE FACIAS (a writ of execution). III. 34. 8. 
SEALING ; it is eſſential to deeds, I. 348. 12. 
AIs the party's ſubſcription requiſite. I. 350. 16. 
SEIGNIORY ; the lord's intereſt ſo termed, I. 


642. 1. 

— Becomes extinct by the lord's purchaſing the te- 
nancy. I. 16. 1b. 
Services proper to all ſeigniories, homage, and ſuit 
of court. I. 643. 2. 
Homage by, and to whom performable, I. 4. ib. 
Seither liege or common homage, I. ib. 16. 
— Homage and fealty, how performed, I. 16. 3. 
— Homage-anceſtrial, what. I, ib. 4. 


SUIT (of court); among heirs- parcenars, the eld- 
eſt bound to do it, I. 644. 5. 
— None to be diſtrained for it, unleſs ſpecially 
bound by his charter, I. ib. ib. 
A reaſonable aid towards marriage of the king's 
eldeſt daughter, in uſe of old, both in holdings 
by knight-ſervice and in ſoccage. I. ib, 6. 
Heriot and relief due to the lord on the tenant's 
death, I. th. 7. 
Seither heriot-ſervice, or heriot-cuſtom, I. 74, 74, 


þ 


— The origin of heriots. I, 5% 8. 

Relief due in ſoccage- lands, I. 16. 9. 

— Not due in lands in fee- farm. I. ib. 16. 

What is paid on alienation of lands, improperly 

called relief. I. tb. 10. 

SEISIN = and). I. 599. 7, Cc. 
See Feoffments. 


SERJEANTEE (tenure by); either grand or petit; 
grand ſerjeantee of the king in capite, I. 613. 


uch tenure of a common perſon, called a te- 
nure in groſs. I, 1b. ib. 
SERVANTS; embezzeling goods committed to 
them to the value of 40 thillings, guilty of felo- 
ny, I. 406. 16. 
— Regulations touching them, I. 77. 27. 
— The maſter's power over his ſervants, I. 78. 


28, 
What if by immoderate correction of ſervants 
they die, I. 16. ib. 


No abatement of the wages tho' the ſervant fall 
ſick for ſome time, I. 16. 29. 
How far the maſter bound by their contracts, I. 
ib. 30. 
or by their delinquencies. I. 1b. ib. 
See Apprentice. 
SERVICES (of tenants), 
Aue to a lord of a manour. 
See Seigniory. 
SERVITUDES (predial); moſtly the ſame in Eng- 
land as by the civil law. I. 691. 1. 
See High-ways, Common, Water-courſe, 
Mill, Houſe. 
SESSIONS (of the peace). II. 573. 4. 
See Juſtices of Peace. 
SETTLEMENT (of the poor); the various ways 
of gaining it, I. 162. 5. 
How one may be removed from a place where 


I. 643. 25 We 
I. 615. 67. 


he is not intitled to it, II, 574. 8. 
See Poor. 
SHERIFFS, their origin. II. 560. 1. 
The under- ſheriff's duty, II. #5. 2. 
— The high ſheriff names him, and is anſwerable 
for him. II. 76, ib. 
The judicial power of ſheriffs conſiſts in their 
Tourn and County-courts, IL 76. 3. 
— The ſheriff's tourn, II. th, ib. 
— The county- court, II. 7b. 4. 
it cannot regularly cognoſce in matters above 
40 5. II. 8. ib. 


But may by writ of juſticies in higher matters. 
II. 76. 76, 


The miniſterial power of ſherifts concerns his ex- 


ecuting of writs and proceſles, II. 16. 5. 
—How tar may he, in executing writs, break 
open doors, | III. 34. 9. 
If the debtor in execution is reſcued, the ſhe- 
riff liable for the debt, III. 15. 10. 

— How far payment made to the ſherift good. III. 
ib. 11. 

The ſheriff only anſwerable for the value of the 
oods, as appriſed, III. 2b. 12. 

— The penalty upon his making a wrong or falſe 
return, II. 561. 16. 
—in ſerving a writ of extent, if the verdict be un- 
certain, he muſt call a new jury, II. zb. 16. 

— his duty in executing a capias, IT. 26. 16. 
—What if, on reſiſtance, the party is beat or kill- 
ed, 
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ed, II. 561. 7. 
his duty in ſerving writs for chuſing members of 
parliament, II. 16. 8. 
—he muſt take care of the king's intereſt, II. 10. 
| ib. 

—and execute criminals, II. 26. 1b. 
If occaſion require, he may call the poſſe comi- 
tatus. II. 16. 9. 


How far the ſherift's concurrence will impower a 
vill or pariſh to make ordinances or by-laws, 
II. ib. 10. 

The ſheriff ex officio may award proceſs of the 
peace, and take ſurety for it. II. 573. 2. 
SHIP-MASTERS; the obligations upon ſhip-ma- 
ſters, and owners of ſhips, regulated by the 
law-merchant, which is part of the law of Eng- 
land. I. 382. 14.—406. 10. 
The cuſtom of inn-keepers, in ſome reſpect, ex- 
tends to ſhip-maſters, L. 303-18: 
— The powers and office of a maſter of a ſhip, 1. 


406. 17. 


— his power to impawn the ſhip, from the law- 


merchant. I. ib. 1b. 
Whenever the goods are put aboard, the maſter 
and owners of the ſhip, anſwerable, I. 407. 18. 
— What if an embargo comes after the goods are 


aboard. I. ib. 19. 
Damage to the ſhip made up by contribution. 1. 
th. 20. 


When the ſhip periſhes no freight due to the ma- 
ſter, or wages to the mariners; what if the 


mariners deſert. 1. 4. 22. 
SHOP-ROOKS. II. 636. 2. 

| See Evidence. 
SINE-CURES (rectories). II. 84. 8. 
SLANDER, I. 307. 30. 


See Injuries. 
SLAVERY; how far negroes in England confi- 
dered as ſlaves, I. 76. 24. 
Does their embracing chriſtianity intitle them 
to freedom. I. ih, 1b. in f. 
Contracts tending to ſlavery, or infringing liberty 
of trade, how tar 900d. I. 77+ 256 
SOCCAGE (tenure in); ſoccage in capite taken 
away, and turned into free and common ſoc— 
cage, I. 609. 43. 
Free and common ſoccage, I. 76. 44. 


— Soccage likewiſe deemed, where the lord re- 


ſerves a roſe, or fealty only, I. 610. 45. 
—comprehends alſo tenure in burgage, I. 16. 40. 
See City. 

SOCIETY; joint-tenants, tenants in common, 
and co-parcenars, not partners, or in fociety. I. 
450. 1. 

Society in trade and commerce regulated by the 
law-merchant. 1. 35. 2. 
How far one of two partners breaking or dying, 
the other chargeable, I. 16. 3. 
— The rule of payment of debts due by partners, 
in the caſe of inſolvency of any of them, I. 6.4. 
In the caſe of two joint traders becoming bank- 
rupt, how are their common and proper credi- 
tors claſſed on their effects. Dy +” 
How does execution proceed againſt the effects of 
the company for the debt of one of them. I, 16. 


| th, 

Payment to one of more joint traders 15 payment 
to all. I. 16. 6. 
Vol. III. 


The ſurvivor of the partners ſues ſor the whole 


debts due to the company. I. ib. ib. 
Among merchants, what is an allowance of an 
account. I. 451. 7. 


In partnerſhip, touching an unlawful trade, each 
partner bound to make full diſcovery of the pro- 


fits. I. ib. 8. 


Among joint merchants or partners, no place for 
ſurvivorſhip, as to the intereſts of the | mace] 

I. 16. 9. 

What if the major part of the owners of a ſhip be 
tor ſending her a voyage, and the reſt diſagree. 


I. ib. 10. 

SPECIALTY ; deeds ſealed, fo called. I. 351. 19. 
STAPLE (ſtatutes), II. 141. 17, &c. 
dee Statutes. 


SPIRITUAL (courts) ] eccleſiaſtical, fo called. II. 


3 594. 1, Cc. 
—[Intermeddling in temporal matters liable to a 
premunire, II. 596. 6. 


— They cognoſce in hereſy, ſchiſm, and other 
merely ſpiritual cafes, II. 595. 4. 


— The ſtatute of limitation not pleadable in them. 
| IL 183.23. 
SPIRITUALITY (of benefices). II. 83. 5. 
— The dean and chapter, during the voidance of 
a biſhopric, has, by common law, the guar- 
dianſhip of ſpiritualities, II. 83. 5. 

— But the archbiſhop may have it by preſcription, 


I. 1b. ib. 
—In an archbiſhopric the dean and chapters have 


it, | IL tb, ib. 
See Benefices. 


STAGES, ercRted for rope-dancing, common nu- 
ſances. 


I. 322. 96. 

Play-houſes not common nuſances, I. ib. ib, 
— The puniſhment of players ating without li- 
cence. I. ib. ib. 


STATUTES (acts of parliament). I. 39. 12. &c, 
See Parliament, 


STATUTES, (merchant and ſtaple); why ſo call- 
ed, I. 347. 8. 
— Theſe are bonds of record, IL. 141. 17. 
—Execution upon them againſt the body, lands 
and goods of the debtors, i th. ib. 
— Recognizances, of the nature of a ſtatute-ſtaple. 
II. /. 18. 
How far ſtatutes, merchant and ſtaple, or recog- 
nizances, good againſt purchaſers, * II. 7b, 19. 
they never can become abſolute rights of pro- 
perty, II. 246. 18. 
— more debtors in ſuch ſtatutes, or the heirs of 
them, mult be charged together, II. 364. 21. 
if one pays the debt, he has contribution from 
the reſt, II. 365. 10. 
Lands which the debtor has, or ſhall acquire, 
affected by ſuch incumbrance, III. 40. 3. 
STERILITY ; no abatement of the rent on its ac- 
count. I. 436. 9. 
STEWARD (or bailiff of a manour); what 2 ä 
lowances he ſhall have in accounting, I. 403. 3. 
Is judge in the cuſtomary court, II. 567. 5. 
STIPULATIONS ; take no place in the law of 
England, and would be deemed nude con- 
tracts. 


| 3 347. 9. 
' SUBJECTS; the children of Britith proteſtant ſub- 


jects, tho born abroad, deemed natural born 


ſubjects. I. 80, 37. 
Aa a A 
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186 INDEX OF THE OBSERVATIONS 


A woman alien marrying a ſubject, not endow- 
ed, I. „. 
Incidents to a natural- born ſubject. I. 81. 40. 
See Subjefs in the other Index. 
SUBMISSIONS. I. 476. 3. 
See Arbitrations. 
SUBSCRIPTION ; how far neceſſary to deeds, I. 
| 348: 11.—350. 16. 
If a teſtament is wrote by the teſtator, and be- 
gins with his name, it is good, tho” neither ſign- 


ed nor ſealed, II. 408. 2. 
— Sealing implies igning or ſubſcribing. II. 76. 15. 
SUBORNATION (of perjury). I. 320. 90, 


See Perj ury. 


| SUCCESSION ; is determinable by the law of the 


nation. III. 50. 18. 
See Deſcent, Heirs. 
Sv1T (of court). I, 643. 2. 


See Seigniory. | 
SURETIES; _— regularly cannot be ſued, if the 


principal is ſolvent, I. 480. 21. 
If more ſureties are taken, execution muſt pro- 
.ceed againſt all of them jointly, I. ib. ib. 


A ſurety, when the time of payment is paſt, 
may pay the money, and put the counter-bond 
in ſuit. I. th. 22. 
By the common law, no relief lies to one ſurety, 
who pays the debt, againſt the reſt ; but grant- 
ed in equity. I. t6. 23 
If a mortgage is granted to the ſurety to ſecure 
him, and he becomes bound for the mortgagor 
in a ſeparate debt, he may retain it till he is 
likewiſe relieved of ſuch debt, I. ib. 24. 
— If one under arreſt for debt, wherein ſureties 
are bound, finds bail, they have relief againſt the 
bail. I. ib. 25. 
A bond-creditor intitled to all ſecurities given by 
the principal debtor to the ſureties. I. 481. 26. 
In what caſes common bail ſufficient; and in what 


| ſpecial bail muſt be ſound. I. ib. 27. 
The peculiarities in the ſurety, called R 109 
7 ib. 28. 
SURETY (of the peace). II. 574. 9. 
See Juſtices of Peace. 
SURRENDER (of eſtates); it in ſome caſes extin- 
guiſhes the ſame, IL. 158. 10. 
cannot be made of eſtates in fee-ſimple or fee- 
tail, — II. 76, 1b. 
— But may of eſtates for life or years, II. 76. ib. 
—or of copy-holds, IL. 20. ib. 
＋ 
AI1L (fee). I. 602. 17. 


See Fee, Deſcent. 
TaiL (after poſſibility of iſſue extinct), I. 604. 26. 
uch tenant's eſtate almoſt the ſame as that of 


tenant for life. I. 10. 1b. 
TAvTLOn; may keep the cloaths till he is paid for 
the making, „ 
TEMPLARS ; a religious order, II. 91. 43. 
— Exempt from tithes by preſcription. II. 7b. 10. 
TEMPORALITY (of bene fices). IL. 83. 5. 
See Benefices. 
TENANCY. 


See Conveyance. 
TENANT ; how far can he alien the whole, or 
parcel of the tenancy, II. 241. 1. 
The lands conveyed muſt be holden I _ 
| I. ib. ib. 


TENANT (in tail); general or ſpecial, I. 603. 20. 
—In tail ſpecial, the party to the iſſue of whoſe 
body the fee limited, tenant in tail ; the other 


tenant for life, I. 604. 24. 
If not limited to the iſſue of either, both tenants 
in tail, I. ib. ib. 
Aſter poſſibility of iſſue extinct, in effect tenant 
only for life. I, ib. 26. 
See Fee. 
Tenant (for life). II. 118. 5, Cc. 
See Leaſes. 
Tenant (for years). | II. 117. 1, &c. 
See Leaſes. 
Tenant (at will). II, 120. 18. 
Tenant (by elegit); never can acquire the irre- 
deemable property, II. 142. 21. 
See {legit. 
Tenants (in common) ; who, I. 688. 38. 


See Joint-Tenants. 

TENDER ; of rent reſerved, where to be made, I. 
— Where in the caſe of a mortgage, I. F 37 
—In perſonal obligations, how to be made, or in 
the cafe of perſonal ſervices. I. 484. 16. 
* on demand, in order to create an eſtate 
y breach of condition, ſufficient without pre- 
vious tender. II. 120. 16. 
TENEMENTS ; what comprehended under that 
term. I. 598. 3. 

TENOR; how far ſomewhat ſimilar to a provi 
the tenor, is admitted by the law of 2 
II.644. 10. 
TENURE (in capite), I. 609. 43. 
—By grand and petit ſerjeanty. I. 613. 59. "+ 
: O. 


In Frank- almoign, I. 612. 54. 
—By copy of court- roll; copy-holds. I. 614. br, 
Sc. 


See Copy-holds. 
Tenure (by knight-ſervice) ; turned into free ſoc- 
Cage. I. 609. 43. 
Tenure (in ſoccage). I. 1b. 44, Cc. 
See Soccage. 
TESTAMENTS (or wills); favourably interpreted; 
inſtances of it, II. 417. 38. III. 53. 27. 
If no executor is named, adminiſtration grant- 
ed, with the will annexed, II. 408. 1. 
It is either a teſtament in writing, or nuncu- 


pative, II. . 2. 
If wrote by the teſtator, it is good without ſub- 
ſcribing, | II. 3b. 16, 
Alt needs not be ſealed. II. 76, ib. 
The difference between a teſtament and a codi- 
. p II. 1b. 3. 
—One may leave divers codicils, but only one 
teſtament. II. ib. ib. 
The new publication of the firſt teſtament, re- 
vives it. II. 7b. ib. 
How a will in writing repealed by word. II. 40 9. 
Wn 11 
A nuncupative will, II. . 5. 
No lands can paſs by ſuch will. II. 75. 16. 


Soldiers in actual ſervice not liable to the ordina- 
ry ſolemnities in making wills. II. 16. 6. 
Who capable to make a teſtament, II. 16. 7. 
A married woman cannot, without her huſ- 
band's licence. II. 26. 16. 
An executor. „ 


One 
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One may, by common law, diſpoſe of all his 
goods and chattels by teſtament, without re- 


ard to his wife or children, II. 410. 12. 
hut by the cuſtom of York, and other places, 
only a proportion, II. 411. 13. 
— T hat now altered, II. 76. 10. 


One was likewiſe reſtrained by the cuſtom of 
London, as to the widow's ſhare, and the or- 
phanage-part, II. 76. 14. 

— T his altered by ſtatute, as to denial of the 
power of diſpoſal of one's whole effects. II. 76. 

15. 

In what caſes may a child, by the cuſtom, bring 
into hotchpot what he receives, and draw his 
orphanage- part, II. 412. 16. 

If a woman, upon her marriage, accepts of a 
ſettlement from her husband, can ſhe claim a 


cuſtomary ſhare, II. 10. 17. 
— The ſuppoſed origin of this cuſtom, II. 411. 14. 
| in f. 

Is it inconvenient in practice. II. 412. 17. 
A clauſe in a teſtament, derogating from any fu- 
ture teſtament, has no effect. III. 65. 63. 


Sce Executors, Legacies, Deviſes. 


THEFT ; a perſon that takes money, or other re- 


ward, from a party to help him to his ſtolen 


goods, guilty of felony, I. 224. 16. 
— How far the buyer, in a fair or open mercat, of 
goods ſtolen, fate. I, 425. 14. 


See Fairs. 

THr1NGs,; the diviſion of things into thoſe in our 
property, or out of it, and the ſub-diviſions of 
them, the ſame moſtly in England, as in the 
civil law, t I. 39. 1. 

— The ſeveral kinds of things out of our property, 
regulated, in a great meaſure, in England as in 


Scotland. I. 16. 2, — 
Things moveable, immoveable, or choſes in acti- 
on, I. 90. 8. 


— Things moveable, cither valuable, which are 
chattels real and perſonal ; or of a baſe nature, 
II. 25. 10. 

—Chattels real, are ſuch as concern a freehold, as 
a leaſe for years, an-eſtate by ſtatute-merchant 
or ſtaple, and by elegit, II. 10 1b. 

— Chattels perſonal, ſuch as belong to one's per- 
ſon, as gold and filver-plate, and all moveable 
oods. - II. 2b, 1b. 
Things of a baſe nature, as dogs, &c. not felony 
to {teal them. I.91. 9. 
One has a qualified property in wild beaſts, when 
tamed, I. :b. 10. 
—may likewiſe have a qualified. property, by rea- 
ſon of a privilege, as of a forreſt, 1 Se. 
ib. 11. 

—Forreſts, chaces, parks and warrens, cannot be 
made without licence from the king, I. 16. 16. 
— No action lies againſt the owner of a warren, 
for the conies eating another man's corns, but 


the owner of the corns may kill and _ _ 
„ib. ib. 


TrixGs (in action); why obligations ſo called. 


I. 92. 14. 


Things either corporeal or incorporeal. I. ib. 15. 
THIRLAGE. I. 695. 21. 


See Mills. 


THREATS ; how far ſufficient to infer dureſs, I. 
311. 50. 


9 | 
Tims ; time of limitation of actions different, for 
divers purpoſes. II. 184. 4, &c. 
See Limitation. 


Time (of memory) ; what, I. 611. 52. II. 184. 2. 


— Time (out of memory), II. 4, ib, 
What ſtatutes deemed out of time * memory, 
40. 14. 

— Theſe ſince time of memory, i il. hy 
— Theſe either antient or later. I. ib. 15, 
TiTHEs; how far laymen capable of them, or 
of a diſcharge of the ſame, II. 90. 35. 


either predial, perſonal, or mixt, II. ib. 36. 
—perſonal, cannot be proved by the party's oath, 


II. 16. 1b. 

they are either great, or ſmall, II. ib. 37. 
—thele laſt paſs under the word altaragium, II.“ 
ib. ib. 


due, of common right, to the parſon, II. 76. 


—by endowment or preſcription, may belong to 


the vicar, II. ib. ib. 
—to whom do they belong during the vacancy, 
II. 46. 39. 

Wood and wool, how far titheable. II. gr. 40. 
Payment of tithes, how enforced, II. 16. 41. 
Barren ground improved, free of tithes for ſeven 
years, II. 16. ib. 
Lands privileged from tithes, II. ib. 42. 
— How far the Ciſtertians, templars and hoſpital- 
ers, were exempt from tithes. II. tb. 43. 


Ihe caſe of compoſition real for tithes. II. 16. 


44. 
Sutes ſor ſubſtracting tithes regularly in the —— 
ſiaſtical court, II. 92. 45. 
— W hen does a prohibition lie againſt ſuch. II. ib. il. 
Action for ſmall tithes lies — the juſtices of 
peace. | IL ib. 46. 
A modus decimandi, how conſtituted or deſtroyed. 
II. 76. 47. 
How far preſcription de non decimando _ — 
I. ib, 48. 
Laymen capable of a diſcharge of tithes, hve by 
cuſtom. II. 16. 1b. 
Lands that belonged to religious houſes intitled to 
the ſame exemptions, as beſore their diſſolution. 
II. 16. 49. 
Material points, wherein the law of England and 
Scotland differ in the premiſes, II. 93. 54. 
T1TLE ; the import of the term. I. 597. 1. 
ToLL. | 
See Highways. 
Torr ; executors de ſon tort, i. e. of their own 
wrong. II. 426. 1, &c. 
dee Læecultors. 
Bailiffs de ſon tort, have no allowance for expences 
or pains, I. 403. 4- 
TRADE; 
See Sale, Society. 
TRADESMEN ; artificers liable for damages hap- 
pening thro their unskilfulneſs, I. 436. 7. 
TREASON. II. 285. 1, &c. 
See Attainder. | 
TREASURE-TROVE ; it belongs tothe king, or 0- 


thers in his right. I. 222. 6. 
TRESPASSES; either with force vi et armis, or 
without force, J. 207. 26. 


— No action of treſpaſs lies upon an offence which 
to the court appears to be felony, I. /. 27. 
— What 
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ed, or has his clergy, I. 307. 27. 
—or if the party, in an indictment, give evidence 
againſt the robber. | I. ib. 15, 
In what caſes has a party action of treſpaſs for re- 
covery of his taken from him. I. #5. 28. 
Actions of treſpaſs without force, called Action of 
the caſe. I. 1). 29. 
See Injury. 
TrEsPASS (vi et armis); either with pretence of 
violence, or violence in deed. I. 309. 37. 
Menaces and aſſaults; when do they 1 . 
ib. ib. 
Treſpaſs to one's perſon, by violence in deed or 
battery, I. ib. 38. 
In defence of what perſons, is it lawful, I. - 
my 
Ils it lawful in defence of one's goods, I. ib. ib. 
The offender, by menace, aſſault, or battery, 
how liable in damages to the party aggrieved. 


ib. 39. 
> See Crimes. 

TRESPASSES (as to one's property); are either 
upon his goods or lands ; the firſt by unlawful 
diſtreſs, or other wrongful ſeiſing them, I. 3 25 

I. 


upon one's lands, when a perſon comes upon 
the lands either with or without pretence of 
title, and does damage thereon, L. ib. 64. 
—Werat if authority is given by law, or by the 
owner, to one to enter his ground, who abuſes 
ſuch authority, I. 1b. ib. 
In treſpaſs by beaſts upon one's lands, they are 
ſaid to be Damage: feaſant, and may be impound- 

, I. 316. 65, 
Alf they are put in an open pound, they are at the 
risk of the owner; it is otherwiſe if in a cloſe 
pound, | I. ib. ib. 
If the beaſts are gone before they can be ſeiſed, 
the poſſeſſor of the ground has an action of treſ- 
paſs for damages. I. 1b. ib. 
How far, when one's dog kills or bites another's 
ſheep, the party aggrieved has action of da- 
mages. I. ib. 66. 
What if lions, or other wild beaſts in one's poſſeſ- 
ſion, do miſchief. I. ib. ib. 
Treſpaſs upon the caſe, vi et armis, lies not againſt 
the heir or executor of the offender. I. 323. 

| | 99. 
TRIAL (by battle); took place of old, II. 664. 1. 
— The queſtion put to the party, How he will be 
tried, a veſtige of divers kinds of trial. II. 26. ib. 
TRIAL (by ordeal); called Judicum dei, II. 

| 665. 2. 
A freeman was thus tried by fire, II. 26. 16. 
and one of ſervile condition by water, II. 26. 75. 
— This diſcharged by ſtatute. II. 15. 10. 
TRIAL (by jury); the great excellency of the 
Engliſh conſtitution, II. tb. 3. 
this was by the common law, and is confirmed 


by the great charter. I. 80% 
Juries are either grand or petty juries, II. 7b. 4. 
— the requiſites of jurors, II. 2b. 16. 


What if one juryman ſtand out, and will not a- 
gree with the reſt. II. 16. 5, 
Jurors in a miniſterial capacity, how liable to pu- 
niſhment, II. 15. 6. 


Vor thoſe who corrupt or influence them. II. i. ib. 


INDEX OF THE OBSERVATIONS 
What if the felon is found guilty, and pardon- 


What if the jury eat or drink at the charge of ar 
of the parties, | II. 666. 7. 
—or if either party, or any for him, deliver an 
writings to the jury, II. 16. 8. 
Jurors formerly liable to be queſtioned in the ſtar- 
chamber. II. 16. g. 
An attaint lies againſt the jury for a falſe verdict 
in a Civil cauſe, but ſeldom uſed, II. ib. 10. 
— but not in a criminal one, II. 16. ib. 
It lies likewiſe againſt the party, II. 16. 11. 
—the procedure in it, IL. 16. tb. 
A grand jury tries it, II. 16. 1. 
— The ſevere puniſhment of a jury convict in an 
attaint. II. 16. 12. 
The jury may give their verdict without any evi- 
dence brought in open court. II. 16. 13. 
A juror may be examined on oath in court as a 
witneſs. II. 667. 14. 
TRoOvER (and converſion) ; a trover in fact when 
one finds another's goods; this action lies for 
recovering them. | I. 224. 16, 
TRoveR (in law); when a bailee converts the 
goods to his own uſe. | I. tb. 16, 
In what caſes is the finder exonerated. I. 16. 17. 
If an actual taking is proved, no need of a demand 
of reſtitution. — 4 Y' 
When one finds a bank-bill, and affigns it over, 
how far the aſſignee liable. I. 225. 18. 
When a bailee retains goods after requeſted it is 
a converſion, I. 10. 19. 
hut not ſo in the caſe of a pledge, unleſs the 
money is tendered. I. ib. ib. 


Tust, II. 245. 14, Cc. 

—A reſulting truſt rather implied, than an abſo- 

lute gift, I. 241. 14. 

An example of ſuch truſt, I. 16, ib, 
See Conveyance. 

Tux BAR (common of). I. 694. 16. 


TURNPIKES (privilege of); ſor exacting toll to- 

ward repair of highways. I. 691. 5, &c. 
See Highways. 

"TURPITUDE ; money given eb turpem cauſam, 
where the turpitude is upon both ſides, is not 
to be reſtored, I, 224. 13. 

—A bond by a man to his kept miſtreſs not deem- 
ed ob tur pem cauſam, I. ib. 14. 

But to a woman, as a penalty in caſe of his not 
marrying her, not good, I. 1b. ib. 


U 
MpriRE. 
See Arbitrations. 
UNDER-SHERIFF, 
See Sheriffs. 


UN1oN (of the two kingdoms) ; not * N to 


I. 477. 7, Ce. 


the ſovereignty of either kingdom. III. 88. 
131, 

See it in the other index. : 
UN10N (of benefices). II. 89. 31. 


See Benefices. : 
Usks; covenant to ſtand ſeiſed to uſes. II. 245. 


14, c. 
See Conveyance. 


USURPATION (by a pretended patron), II. 87. 
20 


— It does not diſplace the intereſt of the true pa- 
tron, or turn it to a right. II. ib. ib, 
See Advowſon, 


Usukx 


ON THE LAW OF ENGLAND; 


Usvry (unlawful) ; all receiving of intereſt, by 
the common law, unlawful ; how puniſhable, 
I. 442. 4+ 
Indirect uſury prohibited, I. ib. 5. 
— 1s receipt of intereſt before the time uſury. 1. 
ib. 7. 
'The grant of an annuity for life, exceeding hs 
intereſt or the ſum given for it, when deemed 
uſurious. I. 16. 8. 
Where the principal ſum is to be loſt upon a con- 
tingency, the legal intereſt may be — 
ib. . 
—it is otherwiſe if the intereſt is only 1 
I. ib. 1b. 
Is it uſury to covenant for more than the legal in- 
tereſt, If the principal ſum is not paid at the 
term. I. 1b. 10. 
Not material whether the uſurious intereſt be ſe- 
cured in a different deed, or in the ſame, I. 
443. 11. 
What if the whole exceſſive profit be not reſerv- 
ed in money, I. 10. 12. 
A ſecond bond covenanting intereſt upon the pe- 
nalty, of the firſt is uſury. I. 1b. 13. 
How far the debtor, in the caſe of uſury, admitted 
as evidence againſt the uſerer. I. 16. 14. 
dee Intereſt, 


| Ib 3 
Te DITION (of lands) ; if the vendee become 
bankrupt before payment of the price, it is a 


charge upon the lands. II. 242. 3. 
| See Sale. 
VRADICT, II. 665. 3, Cc. 
See Tryal. 
VICARACGE. II. go. 38. 


See Benefices. 
VIiLLAINAGE ; the condition of villains of old in 
England, and how they differed from ſlaves, 


I, 76. 22. 
— Villainage diſcontinued, and the lands converted 
into copyholds. I. 16. 23. 


In the caſe of villainage, the child followed the 
condition of the father, if marriage interveened, 

I. 77. 26. 

— But if out of marriage a nief or female vil- 
lain brought forth a child, it was free. I. tb, 10. 
A baſtard can only be a villain by acknowledging 
himſelf ſuch in a court of record. I. 76. ib. 
VoiDANCE (of churches). II. 86. 15. 

See Advowſon. 

VoucHeRs ; the uſe of them in a common reco- 
very. II. 244. 11. 


VV 
8 (of law); a defendant's privilege to 
clear himſelf by oath. I. 481. 29, Cc. II. 
| 661. 3, &c. 
See Oath, 

Wa1iFF (goods); forfeited to the lord of the ma- 
nour. I. 221. 2. 
WAR; whether it be a time of war or peace, as 
to judicial proceedings, triable by the records, 
** judges of the king's courts, I. 520. 1, 
A time of war, in ſuch ſenſe, when courts of ju- 
ſtice are ſhut up. I. 1b. 10. 
The difference between an occupant's dying ſeiſ- 
ed in time of war, and a diſſeiſor's dying ſeiſed 

Vor. III. 
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in time of peace. I. 527. 3. 
In all real actions, the eſplees muſt not be laid as 
taken in time of war, but of peace, I. ib. 4. 
Wakpsnie; while tenure by knight-ſervice ſub- 
: liſted, the lord had both the wardſhip of the 
land, and of the perſon of the infgnt-heir, I. 
202. 10. 

—Unleſs he ſucceeded to his mother in a ward- fee, 
living his father, who then had the wardſhip of 
his ſon, 1. ib. ib. 


— Wardſhip of the lands now aboliſhed, with te- 


nure by knight-ſervice. I. 609. 43, 
WARRANTY (in ſale). I. 424. 8, Sc. 
See Sale. 
WARRENS, 
See Things, 
WATER (trial by). IT. 665. 2. 


WasrE (action of), II. 121. 21, Oe. 
Lies againſt tenants by the courteſy, dower, and 
other tenants for life or years, I. 672. 22. 
— The import of it. I. ib. 16.—II. 121. 23. 
See Dower, Leaſes. 
WATER-COURSE; how far the owner of the 
ground may divert a water-courſe from running 
thro” it. I. 695. 18. 
Wavep (a woman); the ſame with Outlawed in 
men. II. 288. 16. 
See Outlawry. 


WERGILT; appeals of murder in place of it. I. 
305. 17. 
Wire, 


See Marriage. 

WILD (BeAsTs). 

Scc Things. 

Wir. (laſt); ſtrictly appliable to a bequeſt or de- 
viſe of lands and tenements ; and teſtaments to 
chattels, II. 408. 1-417. 37. 

At common law, no lands deviſable, II. tb. ib, 

— Thereafter, by ſtatutes, lands in fee-ſimple de- 


viſable, II, 15. ib. 
— The inconveniences that followed upon it. II. 
ib. ib. 


Deviſes of lands and wills favourably interpreted. 
IT. 15. 38. III. 53. 27, 

See Deviſes, Te/taments. 
WirfEgssks (inſtrumentary); what witneſſes to 
a deed may be admitted to prove it, I. 349. 


14. 

When may they be joined to the jury, I. ib. 4 
— The conſequence ot {ut} joining. I. tb, ib. 
WIrNSESsSES (evidence; regularly husband and 
wife not admitted for or againſt one another, 

| II. 650. 1. 
hut ſometimes are. II. 76. 16. 
One of the judges or jury may be a witneſs againſt 
the defendant; in what caſes may an accom- 
plice be admitted, II, 76. 75. 
or one of the defendants for the other, II. 16. 16. 
Perſons convicted of crimes, or outlawed for them, 
rejected from giving evidence. II. 46. 3. 
The exception good, That the witneſs may gain 


or loſe by the event. Þ 3 ot, 4. 
How far can freemen of a corporation be witneſſes 
in matters concerning its intereſt. IL. 2b. 5. 
A witneſs intitled to his expences, II. 16. 6. 
AIs he to a reward, II. 16. ib. 


depoſing. 
II. tb, tb, 
How 


What if a pardon is promiſed him for 
Bbb 
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How far infidels, or an infant, can be produced as 


witneſſes, II. 6 51. 7. 
An alien or bondman good witneſſes, II. 76. ib. 
Witneſſes regularly to be examined in pe = 

ib. 
— What if they are unable to travel. II. 26. 16. 
A witneſs not bound to anſwer in matters tnat may 
infer a crime againſt him. Il. ib. 9. 


In what reſpect the party robbed a good N py 
ib. 10. 


In an indictment for ſtolen goods, the owner a 


good witneſs, II. 652. 11. 
And ſometimes for cheats, the party admitted 
a witneſs, II. 10. 12. 


Relation, or other connection, no good excepti- 
on againſt a witneſs, I. 349. 14. II. 652. 13. 
hut that he is infamous, or not of the years of 
diſcretion, good, II. 15. ib. 
— Witneſſes of near relation, &c. may be regard- 
ed by the jury or not, as they ſee cauſe. II. 75. 


14. 
Women good witneſſes to deeds or wills. II. 74. 


15. 

How far the ſealings and delivery of deeds muſt be 
proved by the atteſting witneſſes. I. 349. 65 3. 

c. 


See Deeds, Evidence. 
Women ; how far capable of juriſdiction, III. 46. 
8. 


See Peers. 

— They may be witneſſes to atteſt deeds and teſ- 
taments. II. 652. 15. 
Woo; how far titheable, and how ſet out when 
titheable, II. 91. 39. in n. 
— Whether deemed a great or a ſmall tithe. II. 7b. 
ib. 

Wool; accounted a ſmall tithe. II. 78. 16. 
Worps ; the maxim, Yerba flrictius accipiuntur 
contra proferentem, III. 63. 57. 
— How this rule to be applied, III. 46. 58. 


Alt is not to be uſed where any other rule can 


take place. | III. 64. 59. 
WorrTH ; the yearly worth or value of a knight's 
fee of old. II. 427. 2. 
The eldeſt ſon accounted moſt worthy of blood. 
II. 315. 9. 

WRECK ; ſhip or goods are forſeited to the king, 
. I. 222. 4. 

— Where a man, cat or dog, eſcapes alive in the 
ſhip, it is not wreck, but muſt be reſtored to 


a —_ = 


INDEX OF THE OBSERVATIONS, &c. 


* 
* 


the owner, if he claim the ſame within year 
and day after the ſeizure, I, 26. 10. 
— Theſe only put for examples of property, which 
may be proved by other evidence, II. 542. 1. 
— The ſtatute likewiſe underſtood of jetſom, flot- 
ſom and Lagan, II. ib. 2. 
— The year and day computed from the time of 
the ſeizure. It. $43- 3- 
Jetſom, flotſom and Lagan, how conſidered as 


wreck. II. 76 16. 
The cognizance of wreck not within the admi- 


rral's juriſdiction; how triable at common law. 


II. 46. 4: 

See Admirality. 

If the goods are ſeized as wreck by another than 
the admiral or lord of the manour, they may be 
recovered by the owners at any time. I. 222. 5. 

The ſtatute 12 Anne, for preſerving ſhips in diſ- 
treſs, extends over all Britain, and is a moſt 


wholeſom law. I. 16. ib. 
WRITING ; all eſtates or intereſts in lands muſt 


be conveyed by writing. I. 352. 29. 
How far neceſſary to the diſpoſal of goods. I. 
ib. ib. 
Rules for interpretation of writings. I. ib. 27. 
See Deeds. 
WRITINGs (as a mean of evidence). II. 636. 1, 
c. 
— No parol evidence to be admitted againſt a deed 
or will. II. 636. 3. 
See Evedence. 
Warrs, (or letters in the king's name); the war- 
rants of all actions at law, II. 605. 1. 
And of execution upon decrees, II. 16. 7b. 


— They are either original or judicial. II. 76. 2. 
Breves or writs are ſaid to be the foundation upon 
which the whole law depends, II. 606. 3. 

— The regiſter containing them of great — 
II. #6. 16, 

If one ſue two writs for the ſame thing, the ſe- 
cond abates. 62. 

See Actions, Execution. 


1 | 
ORK (cuſtom of); as to teſtaments, and 
goods of the inteſtant. II. 411. 13. 


See Tęſtaments. 
— The regiſtring deeds, conveyances and wills, 
in the counties of York and Middleſex, ap- 


pointed by ſtatute. II. 243. 8. 
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